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Magne Char’ was there confirmed upon grant of
a Fifteenth to his Majefty. But when they came
afterwards, they did all agree, that for Necellity,
and for the King’s Charges in his Wars, which
did require a fpeedy Supply, they were contented
to yield to him a fourth Part of their Goods, to
be levied in this manner, thatis, (for fo it ismen-
tioned exprelly in Metth. Peris, and the form is
there fet down de verbo i verbuin.) I have it here
torcad it: That every Sheriff within his County
fhould return a Juror in every Town: That to four
Gentlemen of good Value, and accounted princi-
pal Men 1n every Town, Power is given, that
they fhall do (as a Jury, to fer forth upon
their Qaths) Affeflments reaforable according to
their Eftate and Power; and becaufe it appeared
then there, (the very Exception now taken) that
the Afieflors could not tox themfelves, tho’ they
had Power to tax the Refidue, therefore a Power
was given to two others of every Town, and
they fhould be {worn, and upon their Qaths tax
the four former Affeflors.  This tells unto me,
what the antient and ufual Manner was of Taxes and
Affeffes by the Cuftom of Eugland : the Manner
was not at the voluntary Plealure of the great Offi-
cer of the County ; but they that did tax others,
fhould be taxed by others. And this Opinion is
direltly in Matsh. Paris, that the Laws of England
were fo.  And therefore for my own part, for the
Shertft to tax at his difcretion, I know no Law
for it.

Star. 1 Ed. III. By the true Record, according
to the Manufcript of the Excheguer Book here, in
Ivench 1t 15 Chap. 7. and fo 1t appeareth in the
Tower there inrolled : It is exprefly there upon a
Complaint made, that they held themfelves ag-
orieved with an Affefment; their Grief was, that
whereas Aid was granted to the Crown, more than
formerly was ufed, &e. and Taxes not rightly
laid upon them by the Shenit and Commniffioners :
this Grievance thus complained of in Parliament,
and the Manner of their Taxing difliked, the King
faith that from thenceforth, the Taxations and
Affefiments fhould be made as in antient Manner,
and not othcrwife.  Here Is an exprefs Negative,
no Taxes to be done but by jury; which excludes
in my Opinion this fame Tax thus done, that is,
by his own Power and Difcretion, is not warrant-
able by the Law of the Land. And herein give
me leave, as I think in my Confcience, and as I
think the Truth 1s, if this Inconveniency had not
tended to a Gricvance in very many Particulars, we
fhould never have heard of this Queftion; but by
this means it cometh in queftion, both the one and
the other: for the Adt itleli, it is a gracious and
a royal Act, Itis requifite and neceflary, as the
State and Condttion (if 1t fo appears upon this Re-
cord) of the Kingdom may be in, that there be
a Supply according to the Neceflity ; for the
King1s Lord of the Sea; as 1t was argued at Bar,
in 2 Caufe brought before us the Barons of the
Excheguer, where we did unammoully asree, and
adjudge that the King was, and is in my Con-
{cience, rightly true Lord of the very Propriery
and Ownerfhip of the Seas. The Occafion upon
which this grew a Queftion was, as I concejve,
upon the writing of two Books: The one called
Mare Liberum, that no Ownerfhip of the Sea
theuld belong to the King ; whereas it i1s the Sea
of our Sovereign, and Defence by Sea, under Al-
mighty God, that is our Protettion; and if we
fhould fuffer any elfe to have an Interelt mn it, it

o . . |
57. The King againft John Hampden, £fg; 13 Car.i:

would hazard the whole Kingdom. Butin An-
fwer to this Book, Mr. Selden hath wrote very
learnedly a notable Book called AMare Claufusm,
approved of by his Msjefty, and inrolled in the
Exchequer by Command from his Majefty, there
to remain.  But fince there.1s another Book written
(which I had at my Argument) by one Pontanus,
direCted to the great Chancellor of the King of
Denmarky and he undertaketh therein to make an
Anfwer to every particular Chapter in Mr. Seldes’s
Beok; and truly, as I think in my Opinion the’
weak, Mr. Selden hath a Judgment in Law againtt
him upon a #ibil dicit.

Of how great Confequence the Dominion of the
Seais to this Kingdom, who knows not ? So that
without queftion, the Tax was very fit to be done,
if the Power given to the Sheniff had been as war-
rantable.  But this fame fecond Power, to free him.
felf and lay 1t upon the Refidue, 1s not good, nor
warrantable by the Law.  Thus much for the firft
Quellion concerning the Powers contained in the
VWrie 4 Aug. which doth not refort to the Rule and
Cuftom of the Kingdom of Eugland.

In the next place, ler us fee whether the Writ
mentions Caufes futhcient for the ifluing of it. For
the Incurfions of Piratcs I' conceive it no juft
Caufe : But the Iixpreffions in the Writ, as Quia
datum oft nobis intelligiy ut informatur, valzaris opinio
ot & rumor ¢ff, &c. If the King undertake it up-
on this, he is not to {hew how he dicovereth it.
I am fausfied 1n my Opinion, upon view of the
Precedents, it is fufficient if the King do alledee,
Quia datum eff nobis iutelligi, or Quia intellexi-
mus, &c. it 1s enough, for it 1s {0 in thefe Prece-
dents, Quod vulgaris opinie, &c. All thele, or any
of thefe containing fuch a Matter that the King-
dom s in danger, I agree the fame doth conclude
the Party, and that the King is the fole Judge of
it. The Cafe 1s not traverfable, the Writ muft
be obeyed, agreeing with the Laws and Cuftoms
of Eugland,

That this may be done by the King’s Whir,
excellent and ftrong Arguments have been made.
That this Imperial Power belongeth to the Crown,
I heartilly acknowledge it; his Power declareth it
{fo; Reafon it thould be fo: Not voluntary at his
Pleafure, bur it is according to his Politick Capa-
city, not excluding his natural Imperiality.  Quia-
Rex, he doth it not; but Quia Rex Anglie he doth
it: So I find 1t in Fortefene.

The Grounds premifed in this Writ, that the
Kingdom was in prefent dangers Truth in my
Conicience 1t was fo, and if that had not been
done fo, Eiugland had heard of it before this Day.
Therefore there muft be an Expreflion of the
Kingdoin to be then inftantly in danger, o
fuch a Preparation 1n {uch a convenient time, or
clic 1t will be 1n a great danger; but that mutt be
exprefled, for I hold the Law to be fo. Doffor
and Stredent faith, 1t 1s the old Cuftom of the Land,
the King fhall defend the Sea: ’tis tiuve, againft
whom ? Againft Firates and petty Robbers, but
not againft a fudden Invafion at his own Charge.
Thele Pr.edones who were fpoken of in the Laws
of King Edward, when Danegelt was given, they
were of that Condition that they endangered the:
whele Kingdom. They did occafion the Tax of
Danegelt, to raife from twelve to forty eight thou-
fand Pounds; and #7illiam Rufus raifed- it to 4 s.
a Hide, impofed upon a juft Gronnd to repel
the Daues, being common Enemies : and this was
continued . until Hen. II's time, but fince taken:

away
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wwdy ‘by feverdl Steates, s 25 Edw: 1. &e.
That fame Denegelt which was heretofore impofed
on the’Kingdom by the Terror of the Danes, con-
cnued ftill, ‘tho’ the Name be aitered; it is men-
rioned in ‘the Red -Book in the Excheguer to be
ufed in Hen. 1.s Time; but after the Time of
Hen TL T hold thar it is taken away by the Statutes
hefore-mentioned of Edw. I &¢. and thercfore if
for ‘private Danger this Aficffment be 1mpofed, it
is not according to the Laws and Cultoms of this
Realm.

T am over-troublefome, and I fear fhall hardly
hold out ; give me leave to proceed to the fecond
Confideration. And admitting thofe Charges in
the Grft Wyit to be legal, the next Confideration
to be had is, whether the Certiorari and the Mit-
timus do leaally revive the oirlt Writ, 1t being a
Wit irreturnable, and rot executed according to
the Tenure of it within the Time limited and pre-
fixed to be done,

This Certiorari lued long after the firft Writ,
dated a Year and half after.  And mm my Opi-
nion this cannot be; for the Nature of a Writ
not returnabe, 1s to command a pofitive thing to
be done within fuch a Time; 1if 1t ke not done
accordingly, there is an End of the Force of that
Writ: fo that here in our Cafe, the Power given
to the Sheriff being not executed mn due Time by
him, but done out of Tume, cannot be renewed
now ; for otherwife you will make a Man an
Offender by a Relation, which being a Fiction in
Law, cannot fo operate, nor be made penal to him
for non-performance : and tho’ afterwards by the
Mittitaus, thefe Words Salus regni periclitabatur
come in, yet will they not revive or make good
the Commands of the firft Writ.  If cthe firft Wrie
had been rerurnable, and a Return made, and a
Default according to the Return, the Writ had
been 1l continued, and muft have been referred
by another Court, and the Party prefented by a
Jury upon Default; and upon Prefentation and
Indiétment, the King thall have his Remedy: But
not being o, it is but a Suggeftion, upon which a
Scr’ Fo® cannot iffue, as in Butler and Baker’s Cafe,
Report 3. and being not returnable, 1s but dead
in Law; and being cernfied upon the {econd
Writ, it Is not good, it cannot be to relate to
make him a wrong Doer ; to that purpofe is the
Cafe cited, 26 Ed. 1. Leicefterfbire Cafe, reciting ;
Whereas one Sir Fobn de Laifton, that he had
delivered certain Moneys to Rebert de (¢, and
that he had walted fuch a Manor, and taken away
Goods to the Value of 2000/, and thereupon it
was commanded he fhould be attached by his Bo-
dy, he appeared at his Day, and becaufe, {c. he
was difcharged of 1t ; and according to that I find
it, 7 Edw. H1. there it was fuggefted to be made
in one King’s Time ; and whereas 1t was not, and
there abated, then the Queftion, Whether the
King may do it or no? He giveth the Anfer,
That where 1t concerneth the King in his own
Right, there he may do it; but when the Title
came to the King from another Party, theve it was
otherwife,

Upon this T do conceive this Bre’ irretorn”
alleth thort of making him punifhable, as if it had
been a Writ returnable ; let the Writ 4 Aug, be
never fo good, the Writ thercupon is not legdlly
ffued.
~ The next thing 15 upon the 8¢’ Fe' ; the Quef-
tion upon this Record 1, Whether this doth ap.
pertamn to the King? and I concetve, ‘1t doth not
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appertain to the King: My Reafon is this, be-
caufe in the very Writ 4 Aug. 1t 1s exprelly pro-
vided, that it fhall be employed to no other Ufe,
but the Preparation of the Ship therein mentioned,
and by no means to any cther Purpofe. It doth
not now appear, who were Colletors therein ap-
pointed to receive the Money, whereby to become
chargeable over to the King, It doth not appear
upon this Record, that any Ship was provided, or
that any IFault was m them that were emploved,
cr of Surplufage in the Collectors Hands : tho’ it
was a worthy and gractous Act in his Majefty,
yet this 1s not {o legally executed, as the King may
have a Writ of §¢ci’ Fe'.

If Judgment be for the King, it muft be with
this Limitation, that 1t muft not go to the proper
Cofier of the King, as my Brother Fones oblerved,
And in my Confcience, if 1t were paid to him, he
would be a Lofer by it.  You fee what the Wrie
15, you fhould be charged upon ownerare & fatis-

facere one Ship ; won conflat there was any Ship,

or any Collector, or any A&, concerning it:
This Moncy was pre-ordained only to prepare a
Ship, and to be employed merely upon that, and
for no other Purpofe ; and this appeareth not at
all, whether any Ship was made, yea or no:
now how fhall we give Judgment? The S¢f” Fa’
is, That Mr. Hampden thould thew Caufe why he
fhould not fatisfy the Sum impofed upon him; but
whom he thould fatsfy, or to whom the Money
thould be paid, non conftat, as was well opened
upon the Demurrer 3 for it is not 87 Dominus Rex
walet ant debeat onerare the Defendant, but that the
Defendant oneretur & inde fatisfoc’ : Nothing is
put into the Record to bring this to the King:
therefore guod oneretnr cannot be executed at all ;
and according to the Books of 39 Edw. III. and
49 Edw. 1IL 1f Judgment be to be given, and it
cannot be cxecuted, there it fhall not be given at
all : So the Jud®ment required on this Demurrer,
is upon the Matter oneretur, and fhall by no colour
come to the King, God knows it belongs to him,
and that defervedly ; but 1n a legal Courfe non
conflat ; therefore to give Judgment, gzod oneretny,
and not know to whom (for to the King it can-
not) would be wrong ; for this Reafon I cannot
fee how Judgment can be given, quad oneretur.
But hercupon another thing troubleth me very
much, and which, in my Opinion, makes it clear,
that Fxecution cannot be made upon this ¢
Fa’ s and that is the Mittimus to us in the Exche-
guer, which by Recordum ipfum 1s not certified, but
only the Tenor of the Record. I do conceive
the Law to be fo upon this Difference, as it is
taken in a Cafe excellently well argued, 33 Hex.
V1. where it is faid, if the Record be in any other
Court, whence Execution may be awarded, and
the Tenor of that Record is by Adittimus {ent into
another Court, where Execution may be likewife
awarded ; in fuch a Cafea §¢z” Fa’ cannot ifluc up-
on fuch a Record ; for thisis but an Extract of
a Record.  So if a Man fhould fue out Execution
upon a Judgment given before the Juftices of
Affize, what will you do'with this? And if he
have no’ Goods within the Precinét, you mult
remove this. Flow do you remcve 1t? Not by
certifying the Tenor of the Record, but ipfum Re-
cordwn : But if the Record itfelf be certified into
the Chancery, and fent by Mittints into the Cosm-
son Plzes, that is good, and we are Judges of the
Record : No other Court can'give Judgment upon
the Record, but we,
Herz



678

Here s fent unto us the Tenor of the Writ,
and not the Record itfelf that I can find; and fo
two Exccutions may be upon one Judgment. 37
Hen. VI, A Tranicript or Tenor of a Recogni-
zance came out of the Chancery into the Cﬂﬂf—
moi-Pl: 2as, 10 have executed, &F wsu allocatar .
and fo it 15 Dyor 4, &5 5, & 22, of the Queen,
there was a Tranfeript there of a Recognizance, to
the Intent that they might have a §¢/’ Lo’ upon I,
and held clearly by the Cmnt, that upon the Tener
of a Record no §c¢’ Fa’ could lie. So all this
appearing upon the very firft Branch of the Re-
cord, that this was merely a Tenor of the Re-
cord, and not Recorduin ipfum, 1 Jdo not know
how upon this Record there can be Execution.

Thus have 1 done with the feveral Dicuifions
of the Wnt and Record, which upon my Reafons
before atledeed, T conceive it not fuificient in Law
to charge Mr. Hainpden.

I come now to the great Cueftion concerning
the Danger of the Kingdom, and our Certificate
o his Maj jefty.  Give me leave, according to our
former Refolution made in anfwer to his { "\&mf‘y S

2ucftion propofed, to fpeak of what we did cer-
tify : and 1 my Confeience truly, and T hold it
real, that when any Part of the Kingdom s in
Uunrrcr actually in Danger, or 1n J\pf_ﬂ'mcy of
anrm and the fame c*{pr"*ﬂr_d by his Wi [
agree, the King o may charge the SuL]e&s without
Parhqm...nr towards the Defﬁncc thereof 5. for
neccffitas ¢ff lex o fcinporis, I vam to call for
Ielp when the Encray is Janded.

Clearly I hold
the King to Lec the fole Judge of the Danger:
And the Da noer being certified by his M'Uci’c}r,
I hold it not mravert: lb]{. . and in fuch a Cafe he
may charge the Sul:g{,c't without Parhiament, {o
that the very Caufe e effeCtually expreiled upon
the Records, that the Kingdem was i Danger.,
Bur it a Pasliame ximry Advice may be called, and
the Danger not fo 1mminent, then regularly no
fuch Char ge can be laid out of Parliament: legally
and 11frhtl}f I hold, things done by the Advice
of Paritament it w e the beft V\"‘ly' But if it be
fo, the Necefliey will not admit the Delay of a
P *1]11mem, when the Enemy 1s 1n View, and ex-
peftant ; thar is fuch a Danger as we did certity
to the King in our Opinion to be the Time when
he mizht {o charge the Subjett. In Edw. 11L’s
Time Writs iffucd, fitting the Parliament. To
fay, that there cannot be Tncur [1lons, but that they
may be linown within {even Months time, where-
in a Parliament might be had, 1s a great Hazard
to the Kingdom. It is po[ﬁbl e the Danrf T may
be cifcovered before it comes 5 but it 1 POH]b]L
it may come unexpeéted.  In 8§, when that great
Invafion was, at which Time it the Queen fhould
not have wed her Royal Power, without calling a
Yarliament, perhaps the Kingdom might have been
loit by Delays; and yet then great Ixpeétation
vas of a Parliament.  So Williom 1. (not William
the Conqueror, tor he did not conquer the King-
dom, he conquered the King of the Kmgrdom) his
coming was fudden, he lwdcd at Ilaftings y and
was not the King wbvifed of this at 7% ¢ Did he
not then make all hafte by Polt, raifed a fudden
Army, and bad him Battle? And Williem the
Congiieior had the Vi&or}r, not of the Kingdom,
bt wam& the King. Lambert faith, That he
came not 1 pér m.—r_q:ff:ﬁzfu:, but per acquifitionein.
After he was crowned, and rece wr:d by the Loa-
deners, he fent forth Commuffions to all the ‘Coun-
tics of Euglend, to enquirc, per facramentun,
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what the ancient Laws of England were, and of
the State of the Kingdom 5 and Certlﬁcates being
made thercof, that of Daitegelt was certified to be
a Tribute inforced. I fay, in Times of Neceflity,
the King may command this Aid by his Writ up-
der the Great Seal, when the Danger is inftant
nay, the Expectacion of 1t is not traverfable.

Oljecz. Then upon cvery Certificate that the
King makes, that he is of Opinion that the Dan-
ger 1s inftant or expeétant, this Charge may come
to be annual.

Solut. No: we nced not fear, that the King
wiil require it but wpon juit Occaﬁon, the Law
prefumes 13 and legally 10 cannot be laid upon
the Subject, bur m “fuch Caies of Neceflity, as
aforelaid. By the Charters of William 1. King
Jobiry Hewry 1L no Charge withoutr Pa liament -
by the Statute of 10 Fatw. TI. none is forced to o0
out of his County, cxcept it be in cafe of Necel-
fity. 14 Ldw. 111 1 hold to be a general Statute,
and 1t doth bind, but doth not bind in cafe of
Neceffity ; for they are not to be underftood to
be bmding m all Cafes.  The Charter of King
Fohn, as 1t is 1arolled, not as 1¢ s p:mtcd accord-
g to Meg® Char’y faving two Claufes that are not
now in Vg’ Chai’, h.,ith this Joxemption in it to
the Subject of thefe, and thefe Immunities ; no
Tax nor Tallage, but by Parhamenty but he
excepts three Cuales: 1. Niff ad redimendumn cor-
pus woftrran. 2, Pur faiie Fitz Chevalier. 3. Pur
Fille snaricr. Thele Prerogatives of che I‘\.lﬂﬂ' are
not bound up by the Pdih&ll]ﬂ‘l’lts the very (.om-
mons themifelves did agree to thefe three Cafes.
As for the Statute de tallagio non concedeindo, T hold
it to be a good Statute, and much for the Liber-
ty of the Subject. But if you come to a Cafe of
Neceffity, they will not ftand in force. There is
onc Omiffion 1n the printed Statute, 25 Edw, 111,
which 15 m the Records at the Tower (as it was
oblerved by my Brother Hutton) Cair ceo eft eircoiti-
ter le dreit del Royalive @ How this comes to pafs,
I know not. I caufed it to be fearched, and I
find thefe Words only in the Arrticles upon the
Roll, where they do complain for the finding of
Houbcllcrs and are aggrieved for it, and give
this as a Reafon, Car ceo fﬂ enconnter le droit del
Royalie : And the Anfier which the King gave
unto 1t, was a Royal Anfwer to the thing propo-
fed ; but thofe Words are left out of i i, Butif ; 1t
were the Right of the Subjett (/2 droit del Royaline)
as Littleton faich, that cannot die.

And certainly, mn cafe of Neceflity, there is a
Right belonging to the King to prevent Danger;
for legally, w when the Sathy of the ngdﬂm i
m Danger, in danger apparent, in that Cafe the
King hath a Power of Prerogative to compel Aid.
And if an A& of Parliament fhould be made to
reftrain fuch a Charge on the Subjeéts in cafe of
‘\Teceﬁiry it would be I/ de f2, and fo void ;
for it would deftroy that Regale jus.  So this great
Queflion of impoling this Ch.:ufre I am of Opl-
nion 1t may be done without I mlmrncnt as 1t was
in 88, fc long as the prefent and apparent Danger
continueth, And I am of Ovmion, (as I was when
we gave 1n our Certificates to Lis Mayefty) that the
Kmn' 1s the fole Judge of the Danger, and how to
pr ovide againit it. |

But however, [ do conceive upon this Record,
upon which Iam to give Judgment, that the Man-
dates in the Writ 4 Aue. are not good in Law,
nor according to the Laws and Cufltoms of the
Kingdom of ILuglend, nor will grounded upon

the
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the Certificate 3 and that the Information after-
wards in the Mitimus cannot make a former Wit
good, which was frft defective : And the Sheriffs
who were, their Return 1s not cffectual, upon
which Judgment may be given.

I cannot fee how Judgment can be given grod
oneretur, and not tudl to whom, and nothing vifi-
ble to whom we may hnd it: And therefore, in
my Opinion, Judgment is to be given for Mr.

Hainpden.

The Argument of Sir John Finch, K¢, Lord
Chief-Fuftice of the Court of Common-

Pleas, in the Lxchequer-Chamber, 722 fhe

great Cafe of Ship-Money.

Writ under the Great Seal of Euglend, dated

4 Arg. 11 Ceir. when to the Shenly of Lucks
(Siv Peter Femple) commanding a Ship of 450
Tons and 150 Men, to be ready furnithed with
all Ammunntion and Tackling at Peis faonh for
26 Wecks, to go with other of his Majeity’s Ships,
and of the Subjects, to detend the Deminion of
the S:a, the Realm being i Dangery and to
charge ard afids all his Magedty’s Subjeds, and
all the Ishabirants within the faid County, and zll
Cecupicrs, Terants, and Terr-Terants there that
have not Part m the Ship, nor ferve n the fame,
to contribute for, and towards the preparanion and
fetiing ferth of the Ship according to their Abili-
tics.

The Record of Corticiari faich, That Stoke-
Mardew:le 15 within the faid County, and was
affeiled at 2 reafonable Rates and that the Sum
of 20s. was affefled upon the Lands of Fohu
Honipden 1ig; as by a Schedule of g Mar, 12 Car
anncxed to the Certigiaii, may appear. .

Whereupon a Afittinns 5 Maii 13 Car, with
tiis Corziereri and Schedule, was diredted to the
Barcns of the Lxchequer, to do there for the Sum
unpaid, froat de fuie & pei ligein & confuctudinem
regai noffri Anghee fusi’ faciond .

A Sc’ Fa’ upon this went forth of the Exele-
gtery to warn Mr. Henpden to thew Cavle why
he fhould net pay the 205, Upon the Return of
which M. Hawmpden appeared, and demanded
Oyer of the Writ, Certicrari, Schedule, Adittimus,
and Sc” Fa’ 5 and upon hearing of them read, he
demurred, and Mr. Attorney joined in the De-
murrer 5 then my Lord Chief-Baron, and the Court
ot Lxcbeguer, adjourned 1t to the Court of Exche-
gu:r-Clesider, defiring the Advice of all his Ma-
jeity’s Judges: and look what Advice we or the
graatett Dumber of us give, that Court ought and
mult give Judement accordingly.,

In the dehating of this Cale, there hath been
great Variety of Opinions among the Judges, a
tamg ws and frequent moall great Cafes and
Corfulr.oong ; which thews commonly the Difi-
culty of the thing, and argucth a Candor and
Clearsefs In the Judges, between whom Combi-
nation and Conipiracy weuld be moft odious,  All
that have gone before me, have in one thing a-
greeq, that itis the greatett Cale that ever came
1n any of cur Manoites, or the Memory of any
Man,

As the Sun antfing in the Horizon thews not
the Figure {o clear, as when it is beholden in the
Merdian ; fo by mixing many [inpertinences
with the Cafe in Judgment, it hath been ap-
prehended to be of a far tenderer Confequence
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than indeed 1t is; yet tender and weighty it s,
It equally weighed, in the onc Balance we may
put the Regal Power, or rather the Regality itfelf;
in the other the Privileges and Liberties of the
Subjed, in his Perfon and Fftate,

To look upon either of thefe, or both, thro’
the multiplying Gials of Afie€tion, is to behold
ncither of them fruiy 3 neither can they be fo tru-
ly dilcerned, much lefs to multiply by the Glafs of
Fancy: and thercfore jultice needs to hold the
Beam ftreight.

I cannot tear mylelf, when vulgar Cenfure hath
exercifed itfelf upon every one that hath delivered
himfelf upon this Matter: yer T will not fay, Do-
ey pofuifii we in [idrico loco 3 for we that Jdo fit
here, do move in a Sphere, and thould be like
the priimune iobile, according to whom all others
are to {teer their Courfe 5 and judges themfelves
muft move fteddily upon their right Poles, as J
hope this Court will.  What Judge foever he be
that 15 elevated by popular Applaufe, or anima-
ted by the contrary, to accumulate Honour, is
ftter to five 7 fice Romuli quam in Politia An-
olie,

Nor will I lofe Time in remembring the firft
Oath of a Judge, who fhould expel all By-Re-
fpects, and {peak his Confeience. I hope nene of
us forget the Duty we owe to God, to the King,
and to the Commonwealth, and to ourfelves, [
fhall endeavour to fatisfy my Confclence in all
that I can fay: And they forget their Duty to the
firft, and Humanity towards vs, that {2y or think
the contrary of any one of us.  Some of us have
Fortunes and Poficrities, and therein have given
Hoftages to the Commonwealth, and have as
much Intereft i this Cafe as Mr. Hampden.
Thole that want thofe Bleflings, want thofe T'emp-
tattons that make them dream of, or hune for
Henour or Riches, to perpetuate their Names
and Families 3 to them nothing can be more pre-
cious than the Balm of Integrity, which will pre-
ferve their Names and Memories, It cannor be
prefumed, but we will fpeak our Confciences ;
fince we well know fhortly, as the Pflalmitt fays,
Corrupticn fhell fav, I am thy Father, end the
Woirin, 1 ai thy NMother.

In handling this Cafe, no Man can think I fhall
do other than right 5 and herein I am rather trou-
bled for a Method than for Matter, rather how
to difpofe of what I find, than to find what ro dif-
pofe. T fhall endeavour fhortly and clearly (con-
fidering the Time I have to {pend, and the
Weightnefs of the Matters T am to {peak of) to
delier my Opinion with the Reafons of 1ty and
my Endeavour fhall be rather to contract than
omit,

I have, with the beft Care 1 could, taken Notes
cf all that hath been faid for or agamn{t Mr. Haiip-
den s and have according to the Mealure of my
Underftanding, weighed and pondered all thac
hath been {poken, both at the Bar, and by my
Brothers, and beftowed many Hours in Medita-
tion about them, which the Time of Relt and Re-
pefe might have challenged.

Before 1 enter into the Cafe, I fhall fpeak of
the Steps and Degrees by which this Caule has
come to Judgment ; whereby it will clearly ap-
pear, with what Clemency, Wifdom, Juftice and
Gooduefs, his Majelty hath proceeded 1n this Bufi-
nefs.

The firt Writ went out to the Port-Towns
and Maritime Parts of the Land, 20 O&sd. 10

Rr"gf.'i':
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Regis, upon Advice taken between his Majelty and
his Council. Before then, of thefe Writs I can
fay nothing ; for I was commanded at that Time
to attend another Service, about another Employ-
ment, the Forelt of Deaune : But it is well known,
the Refolution taken by his Majefty therein, was
grounded, and rehed upon the Judgment and
Learning of Mr. Noye, Attorncy-General, a Man
of great Learning, and one that had great Infight
mto Records, by whom the Matter was firft pre-
pared, collected, and digefted, and afterwards 1m-
parted to fome of his Majefty’s learned Counfel,
and afterwards to fome other eminent Perfons of
the Commonwealth, of no lefs Judgment and
Knowledge 1n the Laws of this Reaim. And
upen Confultation with my Lord Chief-Baron,
and his Majeflty’s Barons of the Exchegucr, his
Majefty commanded thofe Writs to be fent forth :
Againt the Legality of which, nothing hath
been truly alledged. *Tis true, they are not in
Judgment properly before us: and if Method
did not prefs it, 1 fhould not have mentioned
them.

Primo Oétob. Auino 10. of his Maefty’s Reign,
his Majefty was pleafed to command me to
ferve in the Place that now [ do; and thofe Re-
cords, Writs, Commufiions, and other Precedents,
were brought to me, as they had been formerly
to my Lord Chief-Juftice, and my Lord Chict-
Baron ; and we three did conter together, and did
deliver our Opintons 1n Writing, under our Hands,
upon View and diligent Perufal of a Multtude of
antient Records, Writs, and other Precedents of
Edw. 1. Edw. 1. Edw. II1. Times, and other Re-
cords of other Kings Reigns; which Opinions
were in thefe Words, ¢ That the Dominion of
¢ the Sea belongeth to the King; and that he
¢ 15 {ole Lord and Proprietor of the fame. In
¢ which refpett his excellent Majefty thefe Rega-
¢ littes and royal Powers 15 to defend agamit all
¢ hoftile Actions, Intrulions, and Invafions, as
¢ well for the Good of his Subjeéts, as Strangers,
¢ importing and exporting  their Cominodities,
¢ and for the Defence of the Kingdom: And for
¢ the better performing whereof, the Cingue-Ports
¢ have been required to prepare fuch a Number
¢ of Ships of divers Burdens, and Men of Arms,
¢ and at fuch Times, at their own Charges, from
¢ Time to Time, as the fame Writs and the pre-
¢ fent Occalion required.  And for the Time, and
¢ Place, and Refidence of their Attendance, his
¢ Majefty was the fole Appointer and only Judge;
¢ and this was the conftant Ule mn the Ragns of
¢ thole Kings; and this was agrecable to the Com-
¢ mon Law of the Kingdom.?

And 15 Nov. 1634, before the next Summer,
his Maefty finding the Danger to grow general,
and concetving, that there was little Reafon thefe
Maritime Parts fhould bear the whole Charge, for
that the whole Realm was mnterefted therein y af-
terwards he required our Opintons, viz. my Lord
Chief-Juftice, my Lord Chief-Baron, and myfelf,
Fune 1635: After Conference together, we de-
livered our Opinions.  And we upon Confultation
conceiving the Reafon of the Precedents before,
and the Rule of the Law, and Reafon requiring,
that when the whole Kingdom was in Danger that
the Defence that concerned the whole Kingdom
fhould be borne by ali the Subjects of the King-
dom; this was frit verbally delivered to his Ma-
jefty, and afterwards we put it in Writing under
our Hands, 1n thefe Words.

“ Whereas the Chargz of defending the Sea
¢ had been impofed upon the Cinque-Ports; fo
“ where the whole Kingdom 1s in Danger, the
whole Charge cught to be maintained by all the
Subjeéts of the Realn” And amongft other
Wiits, thofe to the Shenft of £ucks wene fcrth at
the Time aforefaid.

“After which, his Maefty finding fome Cue-
ftion made of the Legality of 1, he called all
his Judges, not fingly, nor any one in a Corner,
but becaufe he would have every one of them
truly informed, required them to advile tegether,
and every onc of them by themfzlves to give his
Opinion ; according to which, we foverally, and
every Man by himfelt, ard all of us together, de-
livered our Ounintons under our Hands, in this Man
ner, vIz.

¢ That when the Good and Safety of the King-
“ dom 1 general is concerned, and the whole
¢ Kingdom in Danger, of which your Majelty
¢ 15 the fole Judge, your Muelty may, by Writ
“ under the Great Seal ot Lzolend, command all
“ tne Subjelts of this your Kingdom, atr thur
¢ own Charge, to provide fuch a Number of
© Ships, with Men, Ammunition, and Victuals,
¢ and for fuch a Time as your Majeity ihall think
“ fit, for the Defence and Safeguard of the King-
¢ dom, from fuch Dangerand Peril: And that,
¢ by the Law your Majelty may comvel the do-
“ mg thereof in cafe of Refulal”  In which this
Claule (his Mej:fiy is the fole Fudpe) was only
put 1n by ten of us; my Drother [fitton hiv-
ing not feen nor weighed the Precedents, tock
Time to advile, and gave no Opinion, till Con-
ference between us @ And my Brother Cisede had
the fame Reafon, being not acquainzed with thoic
Wriits, but yet fubferibed his Opmion fingly by
himlelf, Dec. 1635, iz, ¢ That where the Good
¢ and Safety of the Kingdom 15 in Danger, of
¢ which his Mnjefty 1s the fole Judge, his Majelly
“ may command all lus Subjects at their Charge,
¢ to provide and furnifh fuch Ships to Sea, with
¢, Men and Ammunition, as fhall be neceffary for
¢ the Defence thereot.”  And this T Lold to be
agreeable to Law and Reafon; and tho’ I perceived
nothing of this his Opinion in his Argument, yet
he {tili holdeth 1.

Wheremn I obferve, 1. That the King is fole
Judge of the Danger, and whether it be imminent.
2. Not only that the King may in {uch Danger
command his Subjects to defend the Kingdem
m cafe of Nezedity, but that the Charge of the
Defence ought to be borne by all the Realm in
gencral.  Which Opinton was more mdependent
than the reft, for that our Opinion before it had
relation to the Precedent of Maritime Parts
but this was, that the Subject might be charged
ablolutely 5 and this was delivered by him reaaily,
chearfully, and without Helitation ;5 he will nor
deny it.

I fpeak not of this as of a thing whereby he
ought to have beea cencluded, but that all the
World fhould know, that his Majcfly’s Regul
and Legal Power go hand in hand topether, and
that his princely Love and Afle@ion to his Sub-

"

jects are fuch, that he is willing to prevent all Mif-

takes: And I fpeak it alfo to this End, that when
Judges fingly deliver their Opinions to the King,
not cxamining the Reafons that moved chem to
it; we ought to fee very good and pregaant Rea-
fons to vary from that Opinion, tho’ it be not
binding,

3 This
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This his Majefty required for his own privaté
Satisfaction 5 and this I dare boldly fay was fo de-
Jivered by us, that no one Judge knew the Opinion

reft.

. {-“‘}Twn his Majefty found Slackiefs in fome of
his Subje@s in contributing to this Charge, and
thinking that it procceded rather from Mifundey-
ftanding of the Law, than for want -of Duty, as
defirous, out of his princely Love, to avoid all Mif-
rakes, he did upon 2 Feb. 1636. fend a Letter
to all his Majefty’s Judges and Barons of the Zx-
chequer, thereby requiring our feveral Opinions :
ahaut which we all conferred, and the Particu-
lars, wherein our Qpinions were required, had
heen confidered of before, or elfe we were much
to blame 3 for we had Time enough to think upon
it. And though our Anfwers were returned the
2th of the fame Mornth, yet we had 1t 1n our
Confideration from Fuire 1635, which was fiftcen
Months before the Anfwer returned 3 {o there was
no Surprize. I will fpare to name our Opinion then
detivered 3 for it hath been repeated before. When
we came to the Debate and Voring of this, we
brake the Writ into {everal Paris.

1. When the Good and Safety of the Kingdom
in general 15 concerned, and the whole Kingdom
is in Danger, W hether 1t ought not to be defend-
ed at the Charge of the whole Kingdom ? And
aoreed it was una voce, o contiadicente, that 1t
ought.

2, Whether the Charge of the Defence might
not be commanded by the King ¢ Which was allo
aurecd, that it might.

7. Whether the King was not the fole Judge,
both of thce Danger, and when and how it was
to be prevented? Wherein my Brothers FHutiom
and Greoke did agree 1t hkewife, that he was fole
Judge of the Danger. What their Opinions are
now, and wherein they difter, with their good
Leave I fhall examine, and their Reafons and Difte-
renees 3 (tho’ indeed of the King’s being the {ole
Judge, in their Arguments, my Brother Crooke
ipake nothing of his Cpinton theretn, nor my Bro-
ther HFatten nothing againft 1t.)  But we deliver’d
not cur Opinion upon the bye; nor was it 1o re-
quircd of his Majclty,

It was then allo declared by all of us, that we
did not detiver our Opinlons as binding, nor were
they fo required by his Majelty 5 of all which I
dare boldly fay, his Maelty was truly informed.
And this was alfo {foon atter publithed by his Com-
mand, and lcconded by my Lord-Keeper and
Lord Privy-Seal, the firft of them ufing many
Arguments and found Colle€tions, deliver’d it in
Charge to his Maefly’s Judges, to deliver it in
ther Cireuits, which mught have {atisfy’d any that
did not refpect their own private Benefit.  And
My, Hewpdeir, 1 think, of all hath the leaft Caufe
to complamn, bemg affeffed but 205. a contemp-
tible Sum, 1n relpect of his annual Revenues, to
bring this Cale to Judgment: yet his Majefty’s
Clemency appears to be great herein, i that he
would not debar any to queftion the Lawfulnefs
of 1it, tho’ he hath permitted icana Diperiiy nay,
Liperizin ipfum, (I would to God I could not fay
even too licentioufly) to be debated at this Bar ;
yet I'fpeak 1t not by way of Reprehenfion, but
acdmonition to the Counfel, who are to be com-
mended, in that they have done their Duty faith-
fully for their Client: yet I may fay, fuch a ra-
velling and diving into the King’s Revenue,

and fecret Eftate of Princes, and what fucceeding
Yoi, I,
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Kings may be, or may do, it doth not well be-
come thefe prefent Times ; it would not have been
endured in the beft preceding Times.

It was not well done to doubt fucceeding Pof-
terity, that promife as much as any of their Pre-
deceflors have done for the Good of the Common-
wealth. ' .

It is not well to clog the Cafe with fo many
Precedents, impoffible to be thorowly obferved ;
but our Example, 1 hope, fhall be a Bar hereafter;
and our Care thall be to prevent it, being a great
Hindrance of Juftice, and Caufe of great Expence
to the Subjelts long Attendance about their Caufes
here ;3 which may prove a greater Charge than in
providing Ships for the Realm.

I come to the Cale now, as it ftands in Judg-
ment before us 3 wherein my Method fhall be,

I. To examine what the Cafe is.
II. I will give my Opinion of the Cale, with
the Reafons thereof.

L 1 will anfwer the Objections made againtt
1T,

IV. Iwill fpeak to the Legality and Form of the
Wit 4 Aug. the Certiviari, the Mittiinns, and Scf’
e’ out of the Exchequer.  And to all thefe, with
what Brevity I ean, Iwill fpeak according to the
Weight of the Cale, where Variety of Opinions
cives jult Caufe to balance them @ the Cafe muft

artfe out of the Record, and muft fland or fall
upon that,

L For the Cale itlelf ; and therein, 1. I will
thew what Danger there 1s, that is the Ground of
the Charge. 2. What things there are to main-
tain 1t : ‘As for other things, they tend to the De-
ftruction of the Cale.

1. I am of Opinion, that the Danger of the
whole Kingdom ought to be exprefled clearly s
for elfe the Ground-work faileth 5 for if no Dan-
ocr, no Reafon of the Charge. And I am of
Opinton, that i the Writ 4 #g. 1t ought to be
exprefled 5 and not in the Mittimus 5 tho’, as my
Brother Foeites obferved, the Adittimus comes time
enough to Mr. Hawipdear to give him notice, yet
he was not hable to the Charge, but by the Wit
A Aug.

(1.) It 15 objeted, the Danger is not clearly
exprefled ; for 1t i1s not upon Words of Certaintys
but by way of Uncertainty, Quod datum eff i0bis
intelligs,

(2.) For the Caufes of the Writ, that it hath
not Relation to the Danger of the Kingdom, but
to defend the Sea-Coalts againft Pirates, &8¢, And
they are not worthy of a Royal Navy, as Brother
Crooke alfo obferved.

But I hold firft, that the Danger is fufficiently
exprefied, Certuir ¢ff ficut ves habet 5 Datum nobis
eft intelligt : A thing very ordinary with us 5 and
in all former Writs, Ex selatione, &Sc. Quod vul-
garis opinio eff, €.

Altho” my Lord Chief Baron parallePd this to
the Cafe of Patents, ex certa feientin, £Fc. which
is nothing a-like; for there before the King pals
away Land, he may be informed if he may do it :
but I hold, as this Cafe is, the Danger will not
permit 1t to be examined, whether there be juit
Caule of Fears; for then it might receive Delay;
which is dangerous, and the Kingdom be loft
whillt we are difputing, ,

And then for the Phrafe itfelf, Datum et nobis
intelligs.  Itis ﬁlf’ﬁc;ent that the King knows there

4 is
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1s a Danger; and therefore, if it had been only
Intelligismus, none can deny but it had been fuffi-
cient. And what Difference is there between fi-
telligimus and Datuin eft wobis intcllizi ? That {ets
forth the Knowledge of the Danger, and this
fthews the Means whereby he doth know 1t 5 U?
datuin eft nobis intelligi.  This goes farther than ex
awditty, Rumor ¢ff, (¢, Therefore, unlefs the King
Thould go out of the Kingdom to fee the Danger,
can 1t be otherwife exprefled ?

(3-) I hold, that the Danger itfelf, with the
Motives in the Writ, are fufficient.

The Motives are, great Depredations of the
Subjects Goods, and Lives : but it is not upon
this I reft, for this hath relation to Pirates leading
many Chnihans into Captivity.  Thefe are good
Motives, and {as one of my Brothers faid well} tho’
thefe have relation to Pirates, yet Bellum Pira-
ticyin points at as much Terror as Hanmnibal ad
Lortas.

I fhall not rely much upon that, that the Ene-
mies of Chriftendom and of this Nation did pre-
pare ad Mercatores softios ulterins solcfiand’, nor
Ad Regnum gravand’ nifi citins remedivin apponat:t,
e But s Confideratis periculis que nidique bis
guerrinis temporibus mninentibus ita quod nobis &3
Subditis noftris defenfionem maris &8 Rogni noftri
omni feftinatione qua poterimus convenit, e, Thews
otherwife than for the Pirate, this Defence was
requifite.  Therefore the next Claule is, Nos vo-
lentes defenfioneinn Regni, tuitioncin maris, fecurita-
tem fubditeruin noftrorum, &c.  And thercfore
that Salva conduttione Naviuin € Merchaudizartin
qie ad Regnuin woftrum Anglie venerint, & de
eodein vegno ad Partes exteras tranfennt, e, takes
not away the former Works, nor limits them.

As for the Claufe i the Aittinns, 1 itand not
upon it, nor that Salus Regini G populi ioftri cli-
glie periclitcbatur, G,

(4.) Admit there had been no Preamble nor
Exprefiment of Danger, 1 hold the Command it-
felt 1s fufficient for feting forth the Danger,
which 1s, that the Ship be with other his Majefty’s
Ships, and the Ships of other his Majefty’s Sub-
jects, at Portfinonth the firlt Day of March next
following 3 the Words of the Record be, Exinde
cin navibus noftris & navibus alioruwm fidelium fub-
ditornm noffrorum pro tuitions smeris & defenfione
noftrovum & weffrormn, €. And parucularly
to exprefs the Danger, 1s not neceflfary; for the
King, the fole Arbiter both of Peace and War,
beft knows it; and it was the Practice in former
Times: and fo no Wifdom for the King to ex-
prefs the Danger in particular, when Arms ufually
oo before Heralds ; nor is it the Ufe of Princes to
complement, to tell the Enemy they will; or in-
tend to invade their Lands. And therefere Thold,
tho’ it might be more clear, yet fatis et quod fif-
ficit : I in my own Conicience am fatishied that
the Danger 1s certain enough exprefled in the
Writ. And fo I have done with the firft Par-
ticular, the Danger, which was the Ground of this
Wit

(2.) As to the fecond Particular, What is al-
ledged to be for the preventing of that Danger ;
my Brether Hutlon, and my Brother Croske, would
have it to be raifing of Money, by reafon of that
Ciaufe 11 the “Writ, for the Diftribution of the
Surplufage.  But tiie Record 15, 44 afidendrimn
omizes homines €5 ad contiribuesdwi neven vol payicn
nevis non babentes, £5c. which fhews it cannot be
for Muncey, neither s there any colour of Money
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for it1sto find a Ship: And if they have not of
their own, they muit build,,or buy one with thej,
Money. Bur there is a great deal of Difference
between Payment of Money and finding of a Ship,
As 1if my Brother Cirooke be required to find
hight Horfe and Arms, he muft buy one, or hia
with his Money, 1if he hath none 5 but yet the
Charge is not for Money, but that he finds a light
Horfe,

But my Brother Crooke’s Objection is, If ny
Surplufage remain, 1t fhall be divided; and 1o
the Sheriff 1s to detain no Part of 1, but employ
it for the publick Good, and not converr it g
his own proper Benefi.

Tothis Lanfwer, That this thews the Equality
of the Charge, whichis fitreft to be by Paymiu
of Moncy.

My Brother Cioste hath farther objecied, That
an Inland County cannotbuilda Ship : A grea
Trouble for the County of Bucks, 1o far from the
Seato butld a Ship,

To this Tanfwer, That thofe of Buckinghamfh.v.
may hire a Ship, 1t they cannot build one 5 and
the Words are but perare, not for the building
but preparing & Ship; and it 15 not meant tha:
they fhould build it there, but that they thould
coneribute to the building of a Ship in 4 muoft fit
and convenient Place,

IL I fhall nowgive my Opinion of the Cafe, with
the Reafons thercof.  The King knowing and de-
claring the whole Kingdnm to be in Danger, and
neceffanily requiring his Subjects to detend and
provide for this Danger at Sea, he may thercupon
command all his Subjects to prepare Ships to join
with his Navy Royal againft the Enemies of the
whole Realm, to defend the whole Realm s and it
1s clear 1n the cafe, and it was the Meaning of us
all, that the King muft join in the Charge, it be-
ing far from us to excufe the King from his ratable
Part.

My Reafons that the King may thus charee his
Subjects o join with him in the Defince of the
Kingdom, are thefe.

1. The Defence of the Kingdom muit be at
the Charge of the whole Kingdum in seneral.

2. The Power of laying this Charge 1s, by the
Policy and Fundamental Laws of this Kingdom,
folely invefted in the King.

3. The Law that hath given this Power to the
Kmg to do thefe things, hath given him Means to
put thefe chings in Execution.

And as to all thefe I fhall ground myfelf upon
Authorities in Law, and Precedents in all Ages.

1. That the Defence of the Kingdom muit be
at the Charge of the Kingdom, I fhail prove; (1.}
From the Law of Nature, whichis, that evary
thing in Nature ought to defend itielf.

(2.; From the Rule of Reafon : for Qued ginnes
tangit, ab omnibus fupportari debet.

(3.) Irom th= tue Ufe of all thar we enjoy,
whict: muft be abufed, if not employed to and
for the Good alfo of thofe that come atter us; and
neceflary 1t 1s for our Pofterity to have all fure and
fate. A good Patient will fparc fome Blood to
preferve his own Health 5 and a good Husband
will fpare fome of his beft Ground for Ditches
and Lences to preferve the reft 3 and he s an ill
Iusband that finds not Safety in that he doth.

(4) Lrom the Law of Property : as cvery one
hath a particular Property in his own Goods, {0
cvery one hath a Property in general in another

Man’s
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not the only Means. An Idonour the laft Parlja-
ment was pleafed to beftow on me, which never
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Man’s Goods, for the common Good. For the
Commonwealth hath a Property in every Man’s

Goods, not only in time of War, but alfo if_l time
of Neceflity in time of Peace. Therefore if any
Man take away my Goods without my Confent,
I have my A&tion, and recover Damage.  Dafior
and Student faith, both a Trefpals of Lands and
Goods is punifhable by Inditment, and Trefpafs,
at the King’s Suit as well as at the Subject’s : And
this is by reafon of the publick Interett the King
hath in every Subjet’s Goods for the common

Good. :
Now the Rule and Maxim before fo clearly and

fully put and agreed by all, is, that in cafe of Ne-
ceflity that 1s apparent, the Subject ought to de-
fend the Kingdom. And my Brother Crooke
qorecs in cafe of Danger, fo it be imminent, all
Men are bound in their Perfons and Eftates to de-
{end the Kingdom ; and he {ays then they muft
exponere fe & fua : 1 think he means a Mztn that
takes a Journey may carry his Money withi him,
(¢ €3 fug : or elfe he means the King cannot com-
mand their Money without their Confent: of which
I will fpeak 1n 1ts proper Place.

2. I come now to the fecond Part of my gene-
ral Head, which is the Power of laying this Charge.
By the fundamental Laws and Policy of thisKing-
dom, the fole Intereft and Property of the Sea, &e.
35 in the King, I will not fveak of this Monarchy,
this 15 rather fit for Civilians, Hiftorans, or the
Pen of a Divine, than a Judge at Jeffuinfler-
Hell : Nor will T {peak of the Divifion of Mo-
narchics 1 The Poets fay that Saturn was the firft
Founder of Kingdoms. Only this I will fay, that
for the Excellency of the Government of this King-
dom, thro’ God’s Blefling, none are more happy
than we. Look and {ee in other Nations, and
rell me if you can find out any Place where they
can and do enjoy thofe Mercies of Peace and Plen-
ty which we do; {o as we may juitly fay, O for-
tunatos nimiuin bone fi fua norunt Britainoes ! Nor
will I perplex myfelf with the Original of the Na-
tion and Monarchy ; fome Stories are fabulous,
others doubtful, not any fo clear as to fet 1t forth
certainly, tho’ they fpeak traly what is fufficient
for us to know; nor is he the pooreft, Qui soi
poteft numerare Pecus, nor he one of the worlft
Gentlemen that cannot fhew the Original of his
Pedigree. 'The Excellency of this Monarchy i,
that 1t is fufficient 1t 1s @ Monarchy ; and that it is
moft true what Fortefene faith of our Laws. [
agree that Fortefere was a Lord Chief Juftice in
Hen. V1.’s Time, but not Charcellor of England,
Sea and Land make but one Kingdom, and the
King 15 Sponfus Regniy Magdalen College Cafe,
Sir Job. Davie’s Reports, Stat. 24 Hen. V11, 1 Elrz.
and 1 fac. The Soil of the Sca belongs to the
King, who 1s Lord and fole Proprietor of them
and good Reafon why he fhould, as is well main-
tained by Mr. Seldes, that worthy and learned Au-
thor of Mare Claufum 5 and I hope fhall be by
his Majefty maintained, with the Sovereignty of
the Sea: and without a Navy this Authority can
do but little Good.

The King holds this Diadem of God only, all
others hold their Lands of him, and he of none
but of Ged: But this 1s but to light'a Candle
for others. From hence only T will obferve, that
none other can fhare with him in his abfolute
Power, -
~ A Parliament is an honourable Court; and I
confefs it an excellent Means of charging the Sub-
ject, and defending the Kingdom ; but yet it is

Voir. L

any fhall with more refpe¢t remember than my-
felt, when they were pleafed to chufe me for their
Speaker. And as my Brother Hutton faid, I con:
cave it a fit Way to charge the Subjet ; and I
with that fome, for their private Humeur, had not
fowed the Tares of Difcontent in thar Field of the
Commonwealth, then might we have expected
and found good Fruit. But now the beft Way tn
redeem this loft Privilege (for which we may give
thofe Thanks only) 15 to give all opportune Ap-
pearance of Obedience and Dutifulnefs to his Ma-

jefty’s Command.

The two Houfes of Parliament without the
King cannot make a Law, nor withour his Reyal
Affent declare 1t : he is not bound to call it but
when he pleafeth, nor to continuz it but at his
Pleafure. Certainly there was a King before a
Parliament, for how elfe could there be an Affem-
bly of King, Lords and Commons ? And then
what Sovereignty was there in the Kingdom but
this ? His Power then was limited by the pofitive
Law ; then it cannot be denied but originally the
King had the Sovereignty of the whole Kingdom
both by Sea and Land, who hath a Power of
charging the whole Kingdom.

3. 'The Law that hath given that Power, hath
given Means to the King by this Authority to put
it 1n Execution. It is a very true Rule, The Law
ccmmands nothing to be done, bur it permits the
Ways and Means how 1t may be done ; elfe the
Law fhould be imperfect, lame and unjuft : there-
fore the Law that hath given the Intereft and So-
vereignty of defending and governing the King-
dom to the King, doth alfo give the King Power
to charge his Subjects for the neceffary Defence
and Good thereof. And as the King is bound to
defend, fo the Subjetts are bound to obey, and to
come out of their own Country, if Occafion be,
and to provide Horfe and Arms in foreien War ;
and fuch are compellable now to find Guns inftead
of Bows and Arrows, fo Ammunition, as Powder,
Shot, €7¢. Then it Sea and Land be but one en-
tire Kingdom, and the King Lord of both, ‘the
Subject 1s bound as well to the Defence of the Sea
as of the Land ; and then ali are bound to pro-
vide Ships, Men, Ammunition, Viftuals, and
Neceflaries for that Defence. And for us Iflanders,
it is moft neceflary for us to defend ourfelves at
Sea: therefore it was the great Argument in 88,
whether it was beft to fight with the Royal and
Invincible Navy or Armada of Spain at Sea, or
fuffer them to land 3 and it was refolved clearly,
that 1t was better to fight with them at Sea, tho’
we loft the Battle and our Ships, than to fuffer
them to land.

But then there was Hannibal ad Portas.

‘To this I fhall anfwer afterwards. But here the
Marittme Towns fhall not help the Inland, nor
the Inland the Maritime, but each of them bear
their own Charge, and defend themfelves. But
of this I fhall likewife {peak hereafter; yet un-
doubtedly it is reafonable that both thould join to
defend the Kingdom in cafe of Neceflity.

Now I fhall endeavour to prove this clearly by
Authority in Law, and Precedents in all Ages.
And, (1.) It is a great Authority in Law, that
there is no exprefs Authority againt 1t : tho’ there
have been fome Books cited by my Brother Hutton
and my Brother Craoke, (which I fhall anfwer in
their due Place, amongft other Objeétions) yer -

there is not one Authority or Opinion, much lefs
4 S 2 Refolu-
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Refolution or Judgment, in neceffary Time of
Danger, that fays, the King may not charge the
Subjeds for Defence of the Kingdon:. o

2. All thefefAuthorities that prove the King 1s
trufted with the Defence of the Kingdom, and in
divers Cafes give him Aid, Taxes, Subfidies, {J¢.
prove that the Subject is bound in cafe of Danger
and Neceflity, to pay them to the King for Defence
of the Kingdom.

(3.) All the Authorities of Murage, Pontage,
Salt-Peter, &fc. fhew that for the good of the
Publick the King is interefted in the Eftates of the
the Subjett, and may charge them much more,
if for the Well-being, than where the Being 1t-
[elf of the Commopwealth is at Stake and 11 Dan-
ger. ,
(4.) The Authority of commanding the Per-
{fons of the Subjefts to come out of thcir own
Countries proves it. The Power of commanding
the Perfon of the Subjet into foreign Parts 1s 1n
the King ; much more the State of Men f{hould
be at his Command, in cafe of neceflary Defence

of the Kingdom.
(5.) All the Commiffions of arraying Men 1n

FEd. 1. Ed. 11. Ed. 111, Ed. IV. Hen VI and Hen.
VIII. Times, &¢c. are greunded upon the fame
Reafon, and went out for the neceflary Defence of
the Kingdom. Thefe Writs are not ta command
the Perfon, but a Ship only, juxta facultates fuas;
which arc anfwerable in Reafon to the antient Pre-
cedents.

From Authoritics I come to Precedents; tho’
they be not Judgments, yet they fhew the Prac-
tice of the Law: and what better Book have we
in the Law than the Book of Precedents, or
what is there of more Authority than that, for
we have not the twelve Tables for our commeon
Laws.

The Common Law 1s but the comumon Ufage
of the Land ; and therefore the Precedents alledged
by the King’s Counfel are of good Authority to
prove the Laws 1n this Cale ; wherein I fhall not
name the Particulars, they have been well remem-
ber’d by Mr. Attorney and Mr. Sollicitor : but I
will mention the Subftance of them.

The firlt fort of Precedents were before the
Conqueft, in the Times of Edgar, Alfred, Eithel-
red, &5¢. the Ufe was to defend the Kingdom at
the Charge of the whole Kingdom, by the Edict
of the King. A ftrong Inference from the Pre-
cedent of the Grant to tne Clergy and Church of
divers Privileges, with thefe Exceptions of Poi-
tium, ¢, in the Times of Edoar, Alfred, and
Ethelred, Se. |

The Council of Ewoech in Edgai’s Time, about
606, mentioned by the learned Antiquary Sir
Henry Spelimnain, fo. 510.  And after thofe follows
be funt conftitutiones, &'c. fo. 523. 1n which are
excellent Things, geod for Church and Comimon-
wealth. Cap. 23. Navales Expeditiones, 1if 1t be no
A& of Parliament, yet nothmg is more hike an A&
of Parliament : take the Phrafe of thole Times,
and certainly 1t was either an A& of Parliament,
or a Proof of the King’s Power, that without Par-
liament he might charge the Subject for the De-
fence of the Kingdom in cafe of Danger. And
the Word Expedition is ufed for War, and fome-
times for an Army, as Caffisdorus giving the Rea-
fon of the Name, fays. In the third Place, 1t
fhews the Pradice of the Kingsof Zugland to charge
their Subjects for the Defence of the Kingdom in
cafe of Danger.

L
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Now if this Charge of Daiegelt be not takep
away by any of the Acts of Parhament, it remaing
ftill, faith my Brother Hutton.  And fo I think i
doth, or fomething in licu of it; for it is noe
taken away by any Act of Parliament.

In thele Precedents, obferve, (1.) That they
are all upon the fame common Reafon that this
15, '

(2.) Thefe Writs are not Iimited for their Num-
ber or Time ; fo they prove the Power was in the
King to charge his Subjects.

(3.) In thefe Precedents, fome were to Inland
Counties, as Bucks, Huntingdon, Bedford, Leicef-
tery Oxford, Berks, &c. And tho’ they went nog
generally to all Counties at one time, yet they
went to them as occalion was, And if the Dan-
ger had required 1ty the King might, 1f he pleafed,
have fent to all as well as to fome.

But becaufe theie was never any Time, when
all the Ammunition 1n the Kingdom was drawn
at one Tiume to one Place, may it not therefore he
done ? The commanding fometimes of one, fome-
times of another, 15 an Argument they may be
all commanded as occaflion requires. I do nor
build my Opinton upon confufed Notions, but on
Matters-digetted, on Precedents of Weight, the
chiefeft in refpet of Time : and after the making
of Magia Chaita, g Hen. 111, 13 Hen 111, . 4}1
18 Hen ULy, 13 L4, 1L m. 7. 29 Ed. 1.7 2.
28 Fd. 1. m. 23. and many others in £, 1’s Time,
there 1s proving Contnbution towards the Main-
tenance of the Sea-Coafts from Infand Towns, as
25 Ed. L. . 13. the Abbot of Reberifliridre’s Cak:
is a full Precedent, notwithftanding all that hath
been faid againit it. So g Zd. I1. pars 1. 20 Fd.11.
m. 7. 2 Ed. 111, Scot. Roll. 7 Ed. 111 in, g. 10 £4d.
I .16, 17, 11 Ed 1L 12 Ed HI. 14, 15, 16.
18 £d. 111, 46 Ed. 111 wn. 34,25 E4.111. Rot. Ficn’
im.9. 20 Ed. 111 1 Ric. 11 1 Hen. IV, Yet Hen IV,
had as much Reafon to pleafe the People as any
King of Lugland. So in Hen. Vs Time, tho’
bufied 1n the glortous Conquefts of France, or ra-
ther Recovery of France; God forbid we fhould fee
fuch Times. So in the Times of Ed. IV, FHen, VI,
Hen. V11, and Hen. VIIIL. by way of offenfive War,
Writs and Commiflions to their Subjeéls to contri-
bute toward 1t. ~ So in Queen Efiz.’s Time, Com-
nuffions towards the Maintenance of the Kinedom.
11 Iliz, a1 Eliz. 2 Commiflion to the Iuarl of
Noteinghain, In §8, Letters from the Lords of
the Council, which Letters had the Queen’s Writs
in them,

But my Brother Creoke anfwer’d all thefe with
this Rule of Law, Fudicandum eft legidus nen
exenplis,  ‘To this I anfwer, that Examples and
Precedents are good Law ; they are Authoritics
out of the Law, and what of more Certainty ?
Digeft of Writs, thele are nter Oracule Legis,
Precedents drawn up by Clerks 5 tho’ they pafs
tometumes (0 Silentio, yet are they good Authori-
ties in the Law. "The Abbot of Roebertfbridge’s
Cafe 1s a Precedent of grear Authority.

But 1t 15 alledzed, no Precedent goes to Inland
Cotinties.

Ianiwer, 1n truth the Precedents are quite other-
wile ; for ordinary Defence they go to Maritime
Counties only, but when the Danger is general,
to Inland Counties alfo, and after another manner.
Ior this I refer you to my Brother Weflens Aruu-
ment: Thefe-could not be fo frequent 5 for full,
Such Danger was but feldom : Secondly, We had
then double Loftility, one from France by Sea,

ancther
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another from Scotlund by Land. Examine the Pre-
cedents therefore.

Another Obfervation that my Brother Croske
made, is this, that we are compellable by gur
Perfons and Arms, but not with any Sunf‘-of
M{;n;r?fwer with my Brother 7enes, th:_lt boia Cor-
poris are above bona Fortune : but thls_ Powpr of
Liberty to commaqgl the Perfons of his Subjeéts,
he agrees 1s 1n the King ; thc_nI ffty, more _reafu_n
that their Eftates fhould be i his Power in this
Cafe of Defence. |

Befides, the Precedents warrant the quite con-
rary, and Wages have been paid the Soldiers by

the Subjed in this Cale.

[11. The third thing I fhall do in this Cafe, is
the anfwering of all the ObjecCtions which have been

made againft it, which were three.
¢, That this “Writ was againft the Common

Law.
2. That it was againit the Statute Law,
q. That many Inconventences will grow there-

by. |

1. It is agamft the Common Law, becaufc it
is without Prececert : This is the firlt of this kind
fince the Conquefts and where there 1s no Prece-
dent, the Law will not bear 1t 5 Litleton fol. 32,
'Lord Coke’s Comment uponit : and they pur di-
vers Cafes to the fame Purpofe.

I anfiver, that there are Precedents for it, and
the Law is fo, that the King may charge his
Subjes towards the Detence of the Kingdom in
this Cale. o

2. The fecond Objection is, thatit 1s againft the
Freedom of the Subject, who hath a true Proper-
ty in his Goods, which cannot be taken away
without his aCtual or implied Confent.  Landert
fol. 294. Mag. Char. 17 King Fobn, Mat. Paris
fol. 242. Fortefene fol. 9. cap. 13, &e. 13 Hen.
1V. the Chamberlain of Londoir’s Cale, Reg’ fol.
127. Fitz-berb. Na. Br. &Sc.

I anfiver, That the Authority of Lambert re-
hearfing the Laws of the Conqueror, 1s, Polumus
£ concedinms ut omnes libeit bowmines tolins Monas-
chie Regiii nofbri babeant &' teneant tevias fuas 3
poffeffiones fuas bene 3 int pace, liberas ob oimni exac-
ticne tijufta, &F ab omni tallagio, ita quod nibil exi-
gatur vel capiatur wifi per comimmne concilinm, &,
It cannot be conftrued that they fhould not be

charged, but that they (hould be free from all un-.

jult Taxes. The King 15 not conclu_dt:d by the
fubfequent Words omne Tallaginin 5 this cannot be
fo general. but the King may impole juft Charges
towards the neceflary Defence of the whole King-
dom. For this 1s meant, as by the Work Taillage
plainly appeareth.  Zallzgium is derived from a
French Word, and 1s indeed a cutting Word, and
therefore /xjufla Exaliio; which fhews that for the
moft part it is taken in the worft Senfe, and as
my Brother Crooke faid it, the manner of expound-
ing it mutt be from the Law.

Butmy Brother Croske quite left outthefe Words
following that declare and expound the former,
vize Statuimus & firmiter praccipimus ut oinnes Jibe-
71 homines totius vegni pred fint fraties conjurati ad
senarchtaiin noftrant pio viribus fuis & facultatibis
contia inimicos pro poffe fuo defendend’ & wviriliter
forvaind’ &c. Whereby it is apparent, |

(1.) That the Kingdom is to be defended, by
the whole Kingdom pro facaltatibus _}vil_th thiewr
Goods, as well as viribus with their Perfons,

iz the Cafe of Ship-Money.
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(2.) It comes after the Chapter of Tenure and
Services, by which they are boind to defend,
Terras & honores fuos, &5c, which fhews that he
meant not to dicharge any -from the general
Charge of defending the Kingdom in ¢afe of Ne-
ceflity,

The next Objection is the Charter of King
Jobin, Nellum tallagium imponatur nifs per commune
conciliug.

I anfwer, The Words are concerning the De-
fence of his own Perfon, and not the Kingdom ;
and therefore 1t is excepted, #iff od redimendun
corpus nofirum s and in the original A& thefe
Words are leftout.  Scutage, Murage, and other
Ardsthere mentioned, fhews that only thofe were
meant, that were of private Benefit.  They were
not to be mmpofed by the King upon any Sub-
jet, without Parliament, but not to bar himfelf
from laying fuch as were for the Publick Good.

The ncxe Authority that was objelted, was
Fortefene, which was moft prefs’d and infifted on
by my Brother Crooke. |

Before 1 come to the Words themfelves, note
(1.) The Time when he wrote thar Book, it
was after all the A&s of Parliament that took
away the Royal Power; yet it did not mentioh
them, fo as muft needs relatc 1o the Commsn
Law. It was writ when the Civil Wars were be-
tween the two Houfes of 2ok and Lancafler, and
he himfelf was in Exile ; no time then to difpleafe
the People.

(2.) It fhews the Difference between Kingdoms,
when a Monarch rules, that challengeth all Power
over his SubjeCts, and a Monarch that goverrs
according to the pofitive Laws, The Words that
feemed to be againtt this Charge are, fol. g. Cap.
26. Rex Arnghe politice imperans genti fuenec lo-

gemipfe fine fubditoruin affenfumutare poterit, nec fuh-
Jetum populum renitentem onerare inpefitionibus pere-
grims. Cap. 13. fol. 32. Kex caput corporis politici

mutare non poteft leges corporis illins nec ejufd popul

[ubflantias proprias fubtrabere reclamantibus eis aut

mvitis.  And Cap. 36. fol. 84, which my Brother
Crocke fays is the exprefs Authority #n boc indivi-
ano: The Words are, Rex regni Anglie ibidem.

per feaut minifiros tallagia fubfidia ant quovis onera

alia tiponit legibus fuis aut leges eorwn mutat vel
iovas condit fine conceffione vel affenfn totius regni

fuut iz parliainento fito expreffo, 5.

From them all, I take the true Meaning of
him to be 5 and Ihold, (1.) Thar the Kingdom
ought to be govern’d by the pofitive Laws of the
Land ;5 and that the King cannot change or make
new Laws without a Parliament,

(2.) Thartthe Subjet hath an abfolute Property
in his Goods and Eftate, and that the King can-
not take them to his own Ufe.

(3-) That for his own Ufe he cannot lay any
Burden upon his Subjects, without the Subjeéts

-Confent 1n Parliament.

(4.) That for the Benefit of Trade, the King
may lay htting Impofitions, and may command
that which is for the neceffary Defence of the
Kingdom which is no Command of Charge, buc
Command of employing.

(5-) I anfwer therefore to the great Objeion,
That the Liberty of the Subject is loft, and the
Property is drown’d which they have in tlieir
Litates,

Fiift, I fay, all private Property muft give way
to the Publick’'; and therefore a Trefpafsto pri-
vate Men nay be punifhed by Indiétment, becaule

if
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it is an Offence of the publick Weal : and tho’ e-
very Man ‘hath a Property in his Goods, yet he
muft not ufe them in detriment of the Common-
wealth, A Man may give his Grafs or Corn away
in the Field, or when itis in his Barn: Butif he
will cut it unufually, or burn or deftroy his Corn,
or if he throw his Goods into the Sea, that they
may perifh, thefe are Crimes punifhable by the
Common law: fo is tranfporting of Goods,
Commodities, againft the publick Good : There-
fore the Diretions of the Statutes, for the Reftraint
hereof, are from the Common Law. And the
Reafon of this is, becaufe the publick Property
mull take place: And if in petty Bufinefs it may
be, then much more in time of publick, and great
Neceflicy and Danger.  And it Is rather an Aver-
ment of the Subjelts Property, that in Cafe of Ne-
ceflity only they may be taken away, than con-
trary to 1t.

My Brother Hutton and my Brother Crooke a-
gree, that all are bound 1n cafe of Neceflity ex-
ponere fe & fua, to defend the Kingdom; and
may not the King command a Part, with more
Reafon than all ?

In the next place, I fhall remove a Scandal that
hath been put upon the King, how that his Maje-
fty hath meant to make a private perfonal Profic
of it.

What he hath done is well known ; and I dare
confidently fay, all hath been {pent, without any
Account to himielf, and that his Majefty hath
been at great Charge befides towards the fame:
And I heard it from his own Royal Mouth, he
fpake it to me, and my Lord Brampften can teluty
as much, that he faid, 1t never entcred into his
Thoughts to make fuch ufe of it ; and therefore
{aid, he was bound in Conicience to convert it to
the Ufe it was received for, and none other ; and
that he would {ooner eat the Money, than con-
vert it to his Ule. Therefore, he that thinks the
King made a2 Revenue of it, doth highly flander
his Majefty.  But letKings be as David was, Men
after God’s own Heart, yet they will not want a
Shimei to rail on them.

But tho’ (blefled be God) his Majetty 1s fo gra-
cious and loving to his Subjeéts, and fo juft, that
we need not fear he will charge them but upon ur-
gent Neceflity; yet we know not what fucceeding
Ages will do. |

It is not well to Dlaft fucceeding Ages; and if
they fhould hereafter charge unreafonably with-
out Caufe, yet this Judgment warrants no {uch
thing. Again, 1t 1s no Argument to condemn
the true Ufe of a thing, becaufe it may be abufed.
And again, The Law repoles as great Truft in
the King asthis. The King may pardon all Of-
fences; but it he fhould, then none fhould be
fafe.  'The King may make Peace and War at his
pleafure : but yet fhould he make Peace, when
Peace would rum us; or War, when War would
undous 3 1t would be worfe than this.  Therefore
it cannot be {ufpeéted, that the King will do any
thing againft Law and the publick Good of the
Kingdom : Therefore the Law fays, the King can
do no Wrong; for he is Sponfus Regni, as in Mag-
dalen-College Cale,

Then they object Clart’s, and the Chamberlain
of London’s Cafe. Thefe Cafes are nothing againft
this, but rather for it.

The Record of 14 Ric. IL. Rot. 60. B. R. Le-
ver’s Cafe, in an Action of Trefpafs, for taking

3%, The King againft John Hampden, Efz; 13 Car.L.

away his Goods, without his Confent, had Jude-
ment to recover in Durbam,

But the Cafe was this: One Lever of Dauyban,
brought his Aétion agaimit another for entering into
his Houfe, and taking away his Goods, and 60/,
in Money ; the Defendant pleaded Not Guilty, and
the Jury upon a {pecial Verdict found that the De-
fendant took away his Money, but upon this Oc-
cafion: The Scots had invaded the Realm, and
were In Durbam, and could not be gone withouta
certain Sum of Money: Whereupon the Inhabi-
tants aflembled, and amongft the reft, the Plain.
tiff was one; and they made an Order to abide
the Ordinance of the greater Part, which was to
give the Scots the Money defired ; and becaufe the
Money was to be paid prefently, ready down,
thercfore they made another Order, to fearch in
all Men’s Houfes, and take away whar Money
they found ; and according to which the Défendant
fearched the Phintiff s Houfe, and took away 60 /.
and becaufe 1t waswithout Confent the Plaintft had
Judgment in Durbam : but upon the fpecial Ver-
dit it was reverled n the King’s-Bench, becavfe it
was with his Confent.  Indeed the Reafuns were,
1f#, becaule he had fufficient Remedy azaindt the
Commonalty of Durbam, and 2dly, becaufe he
did It as a Servant.

Bur I anfwer, 1/, Tho’ the Ordinance was good
by Confent, yet it followed not that it was void
without Confent ; the Queftion 1s there only,
whether good by Confent.  24%, It follows not
but that all Men without Confentare bound to con-
tribute towards a general Charge for neceffary De-
fence.

Another Objection made by my Brother Crooke
was 2 Ric. 11 Pars 1. where all the Lords and Sa-
ges met together aiter Parliament, and it was a
greed by them, that they could not charge the
Commons without Parliament ; that this was a De-
claration of the Law in Parliament, and almoft
equivalent to an Act of Parliament,

I anfwer, (1.) that this wasno A&, buta Decla-
ration in Parliament of the Law, and indeed no
Declaration, but a Relation by the Chancellor.

(2.) If 1t had been a Declaration, yet it had not
been binding without the King.

(3.) It 1s no Precedent of a good look, it was
when the King was young, and the Parliament had
the Regency : Counfellors, Treafurers, and all his
Officers about his Perfon, were chofen by the Par-
llament ; and therefore, no wonder if they endea-
voured to pleafe the Parllament.

(4.) Itisa Preccdent that they, 4. e. the Lords,
could not charge the Commons by themfelves.

Again, the Cafe was not for the Defence of the
Realm, but for Wars in Frawce, Scotlend, and
Ireland 5 thele were the many Wars. Tho® Sub-
jects may be charged for neceffary Defence of the
Kingdom, yet if Foreign Wars be together with
them, 1t 1s otherwife. And therefore in the Par-
hament before, they faid fuch Charge belong not tp
them; and therefore they hold, they ought not to
bear it: and {o that Rule of Gafeoigne, 24 Hen.IV.

fol. 4. That no Man fhall be charged without Par-

llament, where Bulwarks were built, {e. it proves
not, tho’ 1t implies, that if it had concern’d the
Kingdom, it had been otherwife.

3. The next general Objection was the great In-
conveniency that would hereupon enfue ; if fuch a
Charge might be, then none knows what his Charge

will be, for the King may command it as often as
- he
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he pleafes, an Example hercof they put in Danegell,
chat in eleven Years grew from twelve to forty-
cicht thoufand Pounds : therefore the Law hath

= ' . o . . .
provided againft that Uncertainty, and limited it to

a Parliament,

I anfiver to this, (1.} Thatif Danger increafe, {o
muft the Charges again, the King may command
a1l Perfons when there 15 Neceflity, and as often
as he pleales he may do it._ Is not this as great
an Inconveniency as in this Cale, and yet that
abates not the Writ ? My Brother Crooke fhewed
how Subfidies increafed, and yet no Inconventency
in that he conceived 3 and indeed this fhews the
Provifion of Charge muft be according to the
Danger. | *

Befides, No Abufe of any thing, muft take
away the true and Jawful Ule thereof.  But we can-
not fufpet that there will be fuch Abule. Ubs con-
fidit Deus & lex, & nos etiam confidenns.  God and
the Law hath trufted his Majeity, and we fhould
not diftruft him,

In time of imminent Danger, fempore belli, any
thing, and by any Man may be done, Murder can-
not be punifhed : yet, fays my Brother Croofe, the
King cannot charge his Subjects in any Cafe with-
out Parliament 3 no, not when the Kingdom 1s ic-
tually invaded by the Enemy.  But truly I think,
as he was the frft, fo he will be the laft of that
Opinion, cfpecially having delivered his Opinion,
that the King 1s fole Judge of the Danger before,
as indeed he is; and chat the King 1s fole Judge
of the Danger, not any have denied 1t, and there-
fore elfe it thould be no Danger, but when every
one fhall fay, you fhall judge that the Kingdom 1s
in Danger.

(2.} There hath been and may be, as great Dan-
cer when the Enemy 1s not difcerned, as when in
Arms and on the Land.

In the Time of War when the Courfe of Law
is {topped, when Judges have no Power or Place,
when the Courts of Juftice can {end out no Procefs,
in this Cafe the King may charge his Subject:, you
grant. Mark what you grant 3 when there 1. {uch
a Confufion as no Law, then the King may do it.
Dato 1o abfuide, infinita fequuntur.

Then there may be a Time of War in one Part
of the Kingdom, and the Cowrts of Juftice may
Gity as 10 1.4 fen, 111, Rich 11, and Hen. VILs Time,
Wars were 1n fome Pares of the Land, yer the
Judges fat s Hefiminficr-Hall.

(1.) Now, whether a Danger be to all the King-
dem, or to a Part, they are alike penllous, and all
ought to be charged.

(2.) The King may charge the Subjects for the
Defence of the Land. Now the Land and the
Sea make but one intire Kingdom, and there s
but onc Lord of both, and the King is bound to
defend both.

(3.) Expetancy of Danger, I hold, is fufficient
Ground for the King to charge his Subjects ; for if
we ftay till the Danger comes, it will be then too
late, it may De,

And (4.} His Averment of the Danger 1s not
traveriable, it muft be binding when he perceives
and fays there is a Danger; as in 88, the Encmy
had been upon us, if it had not been forefeen, and
provided for, before it came.

but I will not determine the Danger now. Do
not we lee our potent Neighbours, and our great
Enemies heretolore, were they not prepared for
War; and was there not another Navy floated
upon the Sea? and was not the Dominion of the Sea
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threatned to be taken away ? As long as this Dan-
ger remains, I thall blefs God for fuch a King as
will provide for the Defence of the Kingdom tme-
ly, and rejoice to fee fuch a Navy as other Nations
muft veil to; and we are not in Cafe of.Safety
without it, and (hould lofe our Glory befides.

The next Objection of my Brother Grooke was,
that there 1s a Means provided by Parliament,
which will not with-hold Aid for the Defence of the
Kingdom, and it were a Sin to deny it in cafe of
Neceflity. And in Ed. I’s Time, Zd. I1.’s Time,
and 4 £d. II1’s a Parliament was to be held every
Year for the Defence of the Kingdom, & propter
ardua Regni.

I anfwer, that mighe well be, but then, in the
Time of £d. 1. Ed. Il. Ed Ul there were Pleas
in Pachament, but thofe are now laid afide ; and
that the Subjects oughr to give the King Subfidies ;
I will not fay that, inferring they will not do it,
nor am Lapt ro beheve ir; but I hold, Parliaments
are the excellent Means to rafe Aid for the De-
fence of the Kingdom, and yet they are not the
only Means, for then the Parliament, and not the
King, fhould be the only Judge, and have the De-
fence ol the Realm; or clfe 1t thould give the
King a Charge of Defence, withour Power or
Means.

The Objettion of the King’s Revenues, Tenures
and Prerogative, they have been unfitly remem-
bred, and they have been fully anfwered.

T'he Statute of Tonnage and Poundage given to
the King, for and towards the Defence of the Sea,
and the other Aéts of Parhament, that reftrain the
King’s Power, fo that he cannot now charge the Sub-
ject without his Confent 1n Parliament, I (hall an-
fwer 1 the next Place ; and before I come to the
particular Aéts, I will thew what, in my Opinion,
they may do.

1. Alts of Parllament may take away Flowers
and Ornaments of the Ciown, but not the Crown
it{elf 5 they cannot bar a Succeflion, nor can they
be attamted by them, and Acts that bar them of
PoficiTion are void.

2. No Act of Parliament can bar a King of
his Regality, as that no Lands thould hold of him ;
or bar him of the Allegtance of his Subjects ; or
the Relative on his Parf, as Truft and FPower to
defend his People @ therefore Acts of Parliament,
to take away his Royal Power in the Defence of
his Kingdom, are void {as my Lord Chief Baron
fard 5) they are void Adts of Parliament, to bind
the King not to command the Subjects, their Per-
fons and Goods, and 1 fay, their Money too : for
no Acts of Parllament make any Difterence, Now
to the particular Statute objected.

(1.) 25 £d. 1. Chap. 5. Coufirmatio Charlarum,
the Words are thele, * Aids or Taxes, granted to
¢ the King fhall not be taken for a Cuftom or Pre-
¢ cedent: and cap. 6. Moreover, we have grant-
“ ed for us and our Heirs, that for no Bufinefs from
¢ henceforth, we fhall take fuch Manner of Aids,
« Taxes, nor Prizes, due and accuftomed.” And
cap, 7. a Releafe of Toll upon every Sack of Wool
¢ And grant, that we will not take fuch things
¢ without their common Afient and good liking,
¢ faving to us and our Heirs, the Cuftoms granted
¢ by the Commons aforefaid.”

As to theother Statute, de Tallagio non concedendo,
cap. 1. Nullum tallagium imponetur nift per coimmune
concilim regni noftri. cap. 2, 3, 4, 5, .

Firt, Thefe Words muft have relation to the
Alds betore, and there be divers Aids 3 as {fome
by
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by Taillage, fome by way of Prize upon Goods,
and Ranfom of his Majefty’s Perfon, & the hing
thereupon makes this Grant, which hath Relation
to fuch Aids as were granted voluntarily. & eConily,
Antient Aids are there referved, as redeeming the
King’s Bedy, pur faire fuz Chevelier, & pur
marier fon file eigie 5 and fo all other antient Aids,
which are o be underftood with an ad sedimenduis
corpis, <S¢,

And to the Statute de Tollagio noit coicedeirdo,
fome Boolks it is not in Print, but mentioned In
Mag’ Chai® Raflel, and the Petition of Right,
o Car. 1628, to be in 24 or 25 Edw. [. And
therefore I anfiver. It is not in the Parliament-
Roll, and therc s Variance about 1t 5 and there-
fore it is but an Abitad, and no {ubftantial Sta-
fute.

But fince it hath pafitd for a Statute, and
roflibly may be one, 1 agree with all the rft of
my Brotiers, that it 1s a Oiatute: And then I an-
fwer, (1.) Vhar widluimn tellagivin imponetuiy e,
that 1s, no unlawiul Taillage thall be impoied upon
the Subject without his Confent 5 or clic the Auds
pur faire Fits Chevalior & pur file marier, had not
Leen excepted. ‘

(2., No Alds fhall be mmpofed but by Contr-
hution of the King and People ; and here the King
is taxed as well as they.

(3.) AnAct of Parliament can by no Means tak
it away, much lefs by thofe general Words.

Obj. In 13 Ed. 111, cap. 1. No Man from hence-
Torth fhall be chargeable, but by common Con-
fent 1 Parhament.

To this I aniwer, That tho’ 1t be but temporary
in fome Parts, yet it is binding ouly fecenduin fub-
seGam materici : Arnd the Words are general, as
in the other Statute e talingio, e, befides, the
Pratice in that King’s Time, and after, beft in-
Lerprets it. |

Olkj. 25 Ed. 111 cap. 8. No finding of Men
at Arms, unlels by Confenr, much lefs finding of
Ships.

snfer. This takes net away any former Law ;
and therefore the Precedents following, « Hen. IV,
fhew that 1t does not reach to this Cale,

Obj. 2 Hen. IV, m. 2. which is abfolute mn the
Pomt, faith my Brother Croske, where a Com-
miffion went forth for the Defence of the Sea,
whercof Commulaint was made in Parhament,
with Defire that it might be repealed, and 1t
was done,

Anfw. Tam of the contrary Opinion ; for the
Petition was, that 1t might be releafed 5 and the
Anfwer was but this, that 1t fhould, but the King
would treat with the Council about 1t 3 and 1t was
but a Repeal of his Commifiion then only.

Qbj. 1 Ric. 111 cap. 2. where the King grants,
that he would not hereafter charge them by Bene-
volence, or any fuch Charge, but that they {hould
be dampred by the Law, by no fuch Charge or
Impofition, 7. e. by no fuch Charge of Money.

Ainfw. That Statute was only anainft Bene-
volences, and made by a King that had Rcalon,
as we all know, to pleafe the People for his own
Ends.

O4f. 2. The Starute of Tonnage and Poundage,
granted for the Defence of the Sea, the Words
are, That no Taillage or Aid fhall be without
A& of Parliament, 2. That the King hath Means
to defend the Kingdom, with a Proteftation not
to draw itinto Example, 4 Hew. IV, 13 Hen, IV,
Faui. Ro.l, . 10, ] T

I
Lt

3%, The King againft John Hampden, Zfy; 13 Car. 1

e

Anfw. 1 will not argue whether Tounape ang
Poundage was before this At of Parliament, nop
that Time out of Mind they were grunted to tle
King: But my Anfwer is, They are only for the
ordinary Defence of the Sea.  And the Proteftation
of 4 fen. IV. 1s a Proteftation of the Commong
only ; and this Charge is not taken away thereby,
and Tonnage and Pouirdage is for and towards tia
Detence of the Sea: fo all the A&s are, and fi
[ agree. But for Extraordinaries, and but {olely
in cafe of Danger of the whele Kingdom, that
the fhould not be granted, cannot be colleéted oyr
of thefe Grants.

The Lajt Objection is the Petition of Righ,
3 Car. "That no Charge fhall be impofed upon the
Subject, but by Parliament.

Anfiv. 1 was then Speaker of the Lower Houft,
and 1 have Reafon to remember what then was
made. AndIfay, 1. There is no mention of
this Cafe. 2. There was no new thing oranted,
but only the anuent Liberties confirmed, tuking
notice of the Commons Proteftation, not to bind
the King from his antient Rights. 3. Look upon
the Prayer what 1s defired 5 and the main Scowne
was, (1.) Generally againft Loans, and this could
net be included m thefe Words,  (2.) Imprifon-
ment withour fhewing Caufe,  (4.) Billeting of
Soldiers.  And, (4.) Mariners lying within the
Land.

IV. I have now done with my third eeneral
Head, I come to the laft, touching the Fern and
Legality of the Writ.

Fipff, For the Legality of the Writ, and the
Objections touching the Neceflity, T have anfwered
betore 5 the main Objection is to the Body of the
Wi,

Itis faid, [1.] The Command to charge the
Sheriff to levy and affefs Money according to his
Difcretion, s not lezal 5 for that the Sheriff fhould
make it per facremention, by the Oaths of a Jury,
as In the Writs of Partition, Diftributicn pro rata,
&e. This Afleflment is not wairanted Ly the
Precedents, (fay my Lord Chiet Baron and my
Brother Crookz) they do it not upon their Know-
ledge, but Prefumption of Mens Eftares; and
from thence they {peak againft the too vaft Power
given to the Sheriff, to enhance it as he pleafes.

[2.] The Inconvenience is great hereby 5 for by
this means there Is a great Incquality in the Affefi~
ment.

I anfwer, firft, to the Aflflinent per fzcrasmen-
tuir, No Realon why 1t thould be here 5 for it Is
not cone i the Commiflions to levy Subfidies,
much lefs fhould 1t be done here for a Mateer of
arcat Hafte: And befides, the Sheiiff is trufted
with more 5 for he hath the Trult of the whole
County, and takes an QOath to execute his Office
jultly, whereof this is one Part.

As to what they fay, that there is no Precedent
forit. (1.) I fay, That there is no Preceden: that
1t hath been dene by Jury, but always by the She-
rifl, or fuch whom the King was pleafed to truft ;
and fince one mutt be trufted, none more fit than
he.
~ (2.) By Example, we fee, he fpeeds all, and is
moft ready for it.

(3.) 1 fay, the Wnt leads not the Affeflment, it
commands the Ship to be provided ; fo if that be
done, there 1s no Necefiity of Affeflinent: And
if the Towns and Counties fay they will provide a
Ship, and do it, then no Affefiment is requifite s
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but if they do it not, thenthe Sheriff is to levy it,
that the Defence may be {feafonable: fo that the
Claufe of the Aflefimenc {hews the Manner of it,
When a Multtude is to join, none more fit than
Le to do it; and no way, better, than to write to
him to do it according to Mens Abilittes.

(4.) The Claufe of the Affeflmentis not only
to the Sheriff, but to the Head Officer of the Town
and Borough; and tho’ the Difcretion of the Claufe
he to the Sheriff, yet it appears not, that it is
timited to him only.

And whereas it was faid, That the Sheriff can-
not affefs himfelf, and the Precedents warrant
not this Aflefiment by the Shenff.

] anfwer, Allthe Precedents are not againtt i,
but commonly it is not fo; and yet there have
heen a Multitade of Precedents thus, . As to the
Inequality of it, Mr. Hampden had the lealt Caule
of any Man in Eugland to com plain, confidering
how he was rated.

Again, all that the Writ commands, 1s but an
Aflefiment juxta facultates fuas, ita quod omnes &5
and if the Sheriff do otherwife, and wrong the
Subjects, he s aniwerable. By divers antient Pre-
cedents it appears, where the Sheriffs have been
faulry this Way, they have been punifhed 5 and
Sir Falter Norton’s Cafe, now depending in the
Star-Chamber, concerns this, for an Abufe in
levying this Charge, when FHigh Sheriff of Lin-
colnfhire.

Truly, I think, as my Lord Chief Baron faid,
if there had not been an Inequality by the Abufe
of the Affefles, the Charge had not been com-
plainedof; yet the like Incqualities is in Subfidies:
And this is no juft Caufc of Exception againft it,
but of Accufation agamit the Sheriff who is to an-
{wer it. And I can fay truly, his Majefty hath
been very careful to prevent and remedy the A-
bufes therein, and hath often fat daily in the Coun-
¢il-Chamber to give his Aavice herein himfelf; and
upon his Command Reformarion hath been in di-
vers Parts; and ic hath been given in Command
to all his Judges in thewr Circuit, to endeavour
the fame in all Parts: And I myfelf, by this Com-
mand, have re€tify’d Rates in this Kind, that
have been unequal. And I doubt not, if the Ne-
ceflity of Danger fhall {till require ir, or again,
hereafter 1t may be done with all Equiry.

The Szcond Ovjeétion 1s, That the Sheriff can-
not tax himfelf, forthen he fheuld be Judge and
Party 1n one Cafe; nor can he commit himfelf
and if he be omitted out of the Affeflment, then
it cannot be equal, nor cannot be according to the
Writ that commands all thould be affeflcd accord-
ing to their Abilities rarcably.

I anfwer, This g#ime facie carries fome Shew
with it ; but examine Caules of lefs Conlequence,
and it s calily anfwered. The Juftices of Peace,
in levying Subfidies, make Rates for themfelves.
The Commiffioners of Sewers tax their own
Lands; and fo if by Jurors it were done, 1t would
be the like. There muft be either new Afleffors
appointed, or they themfelves muft do ic: That
would bring Delay, and this requires Hafte and
Expedition ; and therefore the Shenff' is ficeelt for
this Bufinefs. Auathorities in Law there are divers
herein, as the Writs for the levying Expences for
Knights of the Shire, Direétion is to the Sheriff to
do it, who affefles himfelf, and yet he 15 o exe-
cute it: So in a Writof Recovery de bonts babitan-
tium, the Sheriff is chargeable wich his Parr; yet

he is to execute it. It a Fine be laid upon the
Vor. L.
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whole County, he leviesit, yet is chargeable with
his Part towards it.

Obj. TheWritis dire€ed probis bominibus,and
thefe cannot be charged in an Inland County.

Anfw. What difference there is inter probus
homines, between Inland Counties and Maritime
Counties, I know not. 24 Edw. II1. aWritwhere-
by they were charged in cafe of neceffity; as to
Yarmouth 1\t was probis hominibus, &c. True, a
grant bytheKing probis bominibus generally isvoid.
1Hen N 1. Dyer Phil’ 3 Mar.y Edw. IV. 14. Buta
Commiffion or Writ to affefs them good enough.
Probi bomines, that they know not, nor fee not,
it 1s not material, for that would make them fole
Judges of the Danger, when as the King only 1s,
and this not traverfable neither.

O4j. The Writ commands an Inland County to
find a Ship and Mariners, which is impoffible 3
and Jex non cogit ad impoffibilia s and for this my
Brother Crsoke puts the common Cafes, that a
oeneral Return, 49. £4. III. 6. and Impoffibilities
are void ; a Covenant for impofiible things is void,
but a Bond may be good.

I anfwer now to the point of Impofibility.
And poffibly the Ship may be built in an nland
County, tho’ to carry it to Portfinouth 1s 1mpofii-
ble 3 but i’s poflible to provide a Ship and Mari-
ners, as the Writ commands, which may very
well be done with Money.

Olj. But we have none but trained Soldiers, no
Muriners 3 our Country confifts in Tillage, and
our Men are trained up to the Plough and
Hufbandry.

Ianfwer, We have the like occafion of Ploughs
and Hufbandry in Kent, and we have 1n many
places no Maritime Towns ; fome lie 20 Miles
from the Sea, and yet we are jultly charged to
find a Ship. Precedents we have as well as you in
Oxon and Bucks, or elle none.-fhould be charged
but Port Towns, and in particular no Law or
Statute to exempt them. Untl Alfred’s time,
there was no diftintion of Maritime or Inland
Counties, for then all Eungland was but one Mari-
time County.

Then they objected, the Payment of Soldiers
Wages for 26 Weeks, to be inthe King’s Service,
is againft many Precedents: as 16 Edw. Il 10,
Fdw. II1. and entirely for Wages to be paid by
the County is againft all the Precedents: and
Tenants by Knights Service after 40 Days, are
to be paid by the King. And other Precedents
my Brother Crooke cited, when divers refufed
to go out of their own Country till paid, and
Order taken for their Pay by the King. And
whereas the County had given Bond for Payment
of Soldiers Wages, they were cancelled, and
Order made in Parliament, that Soldiers thould
be at the King’s Pay, 2 Edw. I1I. 16. 18 Edw.
IIL. cap. 7.

Thefe are eafily anfwered, for thefe Precedents
prove no more than Payment of Wages de falto,
and fo the King may pay it where 1t 1s not due;
and for their refufal, I have nothing to do with
that now: but 1o Edw. III. M 2. there1s mention
made of Berkfbire Men, commanded to carry
their Soldiers forth of their County at their own
Cofts; and when the Soldiers refufed to go thence,
no Charge or Payment; for Soldiers ufed to be
paid by their County, as in that Cale; and they
were forced to go, and did go, and ftay there.
three Years: fo 13 Edw. Il M. 8§,
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1 E4. 111 . 14. None compelled to go out
of tlmr County without Wages paid. 18 Edw. 111,
. 6, 7. that none thould go outof their Countics:
And not only thofe that ad Offices and Patents
to ferve the King, butall with this Provifo, that
the King thould pay them their Wages.

Aufee. 1 Edwe. 111 Ttisclear, and hathin it the
Exception in Cale of Neceflity, and to be doneas
in times paft,

1§ Ed 11, Tt 1sexprefied in the Aét, when they
o to the King’s Wars out of the Kingdom : {o
19 flen, VIL &9, Thele are all but declarative to
the Common Law, Coidef’s Cale ; the Reafon 1s,
becaufe the Allcgiance of the Subjed is not na-
tural, but local.

But that the King fhall grve Wages within his
Kingdom, there is no Act of Parliament for 1t
Now it was refolved in the Exchequer, that che

ca and Land made bu: one entire Kingdom, and
fo no going out of the Kingdom here; and con-
fequently the Payment of the Soldiers Wages
withi tiie Kingdom 1s nor againft Law.

The laft Objettion 1s, that the Wrie is illegal,
becaufe contrary o Meg® Chei’, nullus [iber homo
1inprijoneter,

Aifiw. Astouching the Objeétion of the Nobi-
lity, Lhat they are privllu’rcd from Imprifon-
ment, 1t might well have been {pared 5 and [
know not wherefore it was fpoken of, unlefs to
make them think they were more interefled than
the reft of lus Majelty’s Subjeéis 1n this Cafe.

Olj. Butyet, 1iay, Noblemen may be imprL
foned wpon Conte: mpo, a3 my Brother Crooke
knows welly and it was refolved in the Farl of
Lincoli’s Cale, o the Star-Chamnber. It is true,
that upon ordinary Procels, they are not to be
brought to Trial or imprifoned.

Now I anfwer, there is no Imprifonment in
queftion, but the Affefiment only, why he fhould
not pay the Money affefled, or fhew Caule to the
contriry.

Secoiredy, Were the Writ illegal for Form and
Circainftance, yet this makes not the Command
itfelf ilegal for Subitance,

The Exceptions to the Cutiorari are thefe.

1. The Direétion of 1t to two SheriiTs, one out
of his Office, when as the Sheritt in being oughe
only to retutn it

nfiv. OF this there 1s lide doubt, nething
more frequent than for a Certiorart to 1ffuc out of
the Chancery to two Parties, asto the Executors,
or the Judge that took the Fine, and 1s removed,
And fo upon Commiflion to take a Fme by dedi-
s potefiateiry o this Cafe the Writas suter bicvia
irietornabil’ : and this muft remamn with the old
Sherift, and are never daliver’d over by the Jury
to the new Sherilt, In Hebars’s Cafe, mthe King's-
Bench, being convicted of Heicfy before Sir Fulius
Cefar Judge of the Admiralty, Certficate to
him after Mafler of the Rolls, and diretted 10
him: fo in the Cale of my Lord Pager.

Odj. The Wrir i1s withour Return, faith my
Lord Chief Baron 3 and the Certisrari, which 1s
a Year and a half after, cannot renew ic,

I anfwer, That fhall not be the determining of
it only; for the time limited expiring, [hall not
deprive one of his juft Dcbr.

[t is rot fufficicnt, becaule iwappears not, that
Mr. Hainpden was Tenant or Ter-Tenant, or that
Sioke Mandeville 1s within the County of Bucks.

2. It appears not that there was any Ammuni-
tion or Ship prepared.

s7. The King againft John Hampden, E/g;

1 3Car.].

I anfwer, It doth fufliciently upprar, that My
Heainpden was Ter-Tenant, for the Certiorar was
to the Sherift, who certifies that he was Tenane,
for it was in purluance of the Writ: the Words
are, Virtute brevis Domint Rf’gf.rirfzz'f ﬁbc‘dﬂ!’ annex-
at. cei t{ﬁm qﬂad oftute & f CHI eugenfw; rp
s, e, f]ﬂtﬂ;’ viy Auglice have affefled, fuper

feparales beinines & terve tencittes CGond” Bucks prad’
gusrum nemina fubferibentur, &c. It relates to the

Place there, Tenants in the County of Bueks, and
makes Mr. [empdenone,  And thus the bufinefs
of Knighzhoud was done, and 1n no other man-

ner.
Then 1t appears not that the Ship was pre-

pared,

To this 1 anfwer, 1ff, That the Ship was
done according to the Command of the Wi
2aly, It was prepared.  34fy, If none had been
prepared, the Faule was in them, for that they
paid not 1n their Money.

For the Exceptions to this Aitsimns 1Ly no-
thing, becaufe I told you the Caie reils not upen
thefe Words, Salus Regnr periciitebacur, which is
only to bring 1t to L.

Then thLy except againft the S’ Fe?) 1, Thae
the King is not 1nuitled to bring the 8¢ Fe’. So
there is no cud oneieter, to whomhefhould pay the
Money, for whofe Good or Benche My, L
fhould fatisty the Money afivifed.

I anfwer, the King ts interefted inall Actions
for publick good, and thail recover accordingly,
as in Cale of High-ways, Peutage, Mnuraze, &o.
much more when it 1s for the general Ddence of
the Realm. In a quaie unpuz':! between two com-
mon Perfonsy tho’ the King be neicher Plantilf
nor Dt:fendﬂnt, the King fhall recover thercin,
Many times in Cafe of a common Intormer, [h{,
King rccovers the one Molety tho’ no P..ury ;
it was in the Cale of Knighthood, tho’ Suit wus
depending. ‘

Again, all Writs in the Kingdom are the King’s
Writs, tho’ no Fine, much more here for the De-
fence of the Realm, And it 15 ulual for the
King’s Attorney to compel Men to perform cha-
ritable Ufes; and the King may queftion any one
for them, in the Cale of Lirwm Regrie, by Pro-
cels out of the Exchequer,

Again, where 1t Is fud, Quare ipfe de prad’
Juimina fpecifical’ oncrart & iude fatisfac’ debest,
prout ulteiins tibi precept’ &c. tor tho’ the Writ be
in the King’s Name, yet it 1s but for the perfor-
mance of the Work and Charge 5 and the” it ap-
pears not, who were ColleCtors or Affeflors, yet
it appears 1t was done.  Upon publick Service,
l’rucci's cous forch in che King’s Name; but then
it is not fo fic it hould be prrr.ﬂcd in particular
for the King, when it 15 for the general Good
only.

Was not this ObjeCiion made by my Brother
Deithain ¢ 'Tho® none more cheurfully did Jub-
lcnibe to his Majelty’s Letter, ncither was the
Sci’ Fa' without s Advice, ben the apteft
Courle, and better than I‘u.ipal"s “but the Ob-
jection that he made was, That the King cannot
do any Wrong, nor take without Rn.cmd as in
Selzure upon Outlawry, Attainder, or the like ; 3
and 1n this Cufe there is no Record upon the Writ
4 <zg. no Judgment, (.

Lanfwer, This S¢i” Fa’ is not annexed to the
Writ, and is a new Action, that Mr. [lampden o-
neretur &9 inde fatisfaciet, and alter that Judgment
upon the Writ, andupon his faying nothing, why
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evacetur, there fhall be a good Record whereupon
he fhall be charged. 3 Li=. Dyer 156. Ipnoramus
i fufficient Title for tne King, and Ground for a
Melins inquirendtin.

No Sei Fe’ licsupon the Tenor of a Writ, fay
they: 39 Hen. V1. fol. 34. 21 Eliz, D)'E?: fol. 205.

{ anfwer, a S’ Fa’ upona Recognizance will
not lie in Chancery but upon the Record theres
yet in debarte, an Aion of Debt lies upon the
Tenor of the Record. 39 Hen. V1. the doubt was,
becaufe the Party might be fubject to a double
Exccution, onc upon the Record there, and the
other upon the Tenor of the Record 1n another
Court. 33 Edw. 1L Title Tenure by tranfcript
g Hen. V. Fitz-Her’ Error S¢2” 1@’ Reg® fol. 51.
The Record was before the Jultices of the King’s-
Bench, the Tenure was of the Trealury to the
Barons of the Exchequer; and it is the ufual Order,
it a Recognizance be forfeited, to certify the Te-
nor of a Recognizances fo of a IFine of Amerci-
ament, €. tocertity the Tranfeript thereof. So
the Tranicript was fert from Ireland of an A& of
Parliament s a Sei’ Ao’ thercupon went againit a
Baron it £xgland : o 1n Debe, upon the Tran-
{cript of a Record from freland, o Sci* Fa’ here
went forth.

Objected it was in the lalt place by my Lord
Chiel Baron, that Judgment i this Cale would be
fruitlefs, and none fhould take Benefit thereby ;
upon tiis Record he put feveral Cales, whereln
Judgment 1n fuch 2 Cafe ought to pafs.

I anfwer my Lord Chief Baron with a Judg-
ment of his own, in Cale of Knighthood, refolved
here in this Court 5 the Cafe was this, The King
by Wric Jau. 1. of his Reign, commanded the
Sheriff of Beikfbire, that all that had 40/, fhould
be in the Chancery 91 Faunery tollowing, to rake
upon them the Order of Knighthood.  Sir Fehi
Davyel, Sherilt of Berk/ive, made his return, {as
the Sherilt of Aucks herl) all that are not Knights
under the Name of Hloruin, and fets down cheir
Mames, A Mittimus chereupon went ont of the
Clapeciv, vecring the Subftance of the former
Wi, FebisMittimuspraientibus, &c. witha Claufe
to cnquire after fuch as were not returned, and to
fne them.  And upon this a Writof diffringas 1o
tne Sherift. My Lord Chief Baron and my Bro-
ther Dewbam know what Judgment was éiven;
when I cblerved, 1ff, Not the Record, but the
Tener of the Record, was fent into the Excheguer,
et returnab’e in the Chancery.  2dly, For the re-
trning of the Names of the Defaulters as here :
galy, Upon the diffingas thereupon was had Exe-
cution, mtch more than here, upon the 8¢’ fo’,
41y, There was no mere Judgment of Record
to warrant than hereln this,

Now [ come to conclude. T have been fome-
wiat too bold, in caking more time than 15 ufual,
but I did it to fatisfy my own Heart, according to
which T muft give my Judgment, What I have
omitted I refer to the reft of my Brothers that
went before me, and to my Lord Chief Juftice
that comes after me. TheRealons I thewed where-
upon [ conceive by the Common Law, and the
Fundamental Policy of the Kingdom, thac the
King may charge his Sabjects for the Defence of
the Kingdom, and that the King may charge his
Subjeéts towards the Defence thereof when ir is in
danger; and I hold that the King is fole judge of

the Danger, and ought to direct the means of
Defence.
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And therefore this Writ of S¢i* Fo®, and all the
Proceedings in this Cale, are well grounded ac-
cording to Law.

My Opinion therefore is, That Mr, Hampder
thall be charged with 20s. affefled, and that my
Lord Chief Baron onght to gtve Judgment ac-
cordingly.

The Argument of Sir John Bramplfton K¢

Lord Chief Fuftice of his Majefly's Court
of King's-Bench, in the great Cafe of
Ship-Money.

UARTO Aug 11 Car. 2 Writ iffued out of the
Chancery, being direCted to all Counties of
the"Realm of Euglond, bothInland and Maritime;
and among the reft it was directed to the Shenli
of Bucks, for the making and building of a Ship
of 450 Tons, and to provide a certatn Number
of Men with Ammunidon and Victuals, to be
brought to Portfmorth, and from thence to be
employed in his Mujefly’s Service, for Defence of
the Realm, and of the Sea.

Mr. [Juipdesr, in the County of Bucks, was af-
feffed at 205. for his Manor of Steke Aandeville,
who refufed to pay the fame; whereupon a Cer-
tiorari iffued to the Sherdf of Bucks, to return tie
Defaulters; amonglt whom Mr. Huwmpden was re-
turned co make Default of Payment of the 20s.
aflefled upon him,

Whereupon it was by Adittimus {ent into the
Exchequer, and a S¢i” Fa® thereupon iflued out
of the luxchequer againft Mr. Hampden, to fhew
Caufe why he made Default of Payment of the
faid zos. Whercupon Mr. Hampden appeared in
Perfon, and demanded Oyer of the Writs, and
Returns thereof, and demurred 1n Law, with
whom Mr. Attorney joined in Demurrer.

Now three Points have been debared already at
laroe in this Matter, viz, 1. Whether the King
may command this general Charae of his Subjedts
by Law, or no, without their Confent in Parlia-
ment? 2, Whether chis Kind of Affefiment be war-
rantable by Law, or no? and, 3. Whether the
Sci* Fo’ did well iffue or not?

In all thede Matiers, fo much hath been already
{fpoken, that if 1 fhould not 2y what hath been
already fpoken, I fhould fay little to purpofe. 1
will not be long; for if I had intended 1, my
Lord Fiuch hath prevented me in 1t for he hath
taken from me very much that I fhould have faid,
and infifted upon.

That which this Cafe refteth upon, in my Opi-
nton, the Vote of the Court hath pafled already
by the greater Number of Voices, that mine will
do rothing which way foever I go: yet being to
deliver my Opinion, [ fhall thew my Reafons ;
and that I fhall do without any other Defence,

Concerning the firlt Point, Whether his Ma-
jelty may impolfe that general Charge upon his
Subjeéts by Iaw or no? I am of Opinion, that
whenfoever the whole Kingdom is in danger, his
Majefty maycommand alt his Subjecs to join with
him in this Cafc for the Detence of the Kingdom.

My Brother Finck hath infitted fo fully upon
this Matter, that I thall need to fay but hitdde: But
yet fomething I muft fay, as well as my Brothers
that have [poken before me, to dilcharge my Con-
{cience: And for that which I fhall fay, my In-
tent 15 to infift upon fome tew of the principal
Statutes, which have been already recited.

471 2 For



692

For this Point, in my Opinion, will reft upon
the feveral Statutes and Ads of Parliament that
concern this Cafe; and I take thefe Statutes to be
merely Declarations in afirmance of the Common
Law. And I fhall begin with the Statute 1 Ediv.
11I. ¢cep. 5. and I fhall not go far from the Intent
of the Stacute; I fhall fcarce make uie of any
Precedents, tho’ many have been ufed, but only
fo far as they may feem to expound and declare
the true Meamng of thofc Statutes,

And whereas it 1s objeted {rom the Statute
1 Fdz. I11. That no Man fhall be compelled to go
out ot his County wherein he hveth, except in
cafe of Invafion, and Neceflity requireth, and
then it {hall be done as in Times palt.

I anfwer, That this is merely declarative, and
{poken in afifrmance of the Common Law, and
this Ufe is declared by this Statute to be the antient

Taw of the Realm. Now what that Ulfe was,
will bea very great Queltion in this Cafe. Indeed
it hath been much mbfted upon, both by Mr.
Hainpden’s Counfel and my Brother Croske, that
the Subjects going forth of the Shire {hall be at
the King’s Charge, which they have affirmed by
divers Statutes : But that which will go far in this
Cafe, as my Brother Barklcy well oblerved, is out
of the Precedents of Lidw. . Edw. 1. and 71, 111.
times 5 and in them you fhall find it to be for
forcign Wars, orelfe for ord_inary Pcfcnce, as for
pillaging of Boroughs or private Towns by Pi-
rates, when the Subjects have not given their Aids
in fuch Cates.  And there 1s no doubt but the
King hath paid the Charge in fuch a Cale, for the
Defence of the Realm s but the Subjects gave the
Kine Subfidies to do 1t withal.
S A o g

But the Quedlion 1s, What the Subject 1n this
Cafe, fecuncui lgem sugle, may be compelled
to in cafe of Neccility, for Detence of the King-
dom?

I anfwer, They may be compelied to this
Charge, fumptibus propiiis, tor the Soldiers Wages s
but to go out of the Realm, or their Shire, muft
be at the King’s Pav, according to the Common
Law of Enolend @ Botintimes of fudden Defence,
there is no time to {tand upon Wages, Itappears
both in Fitz-1icih. INe. br. fol. 28. and alfo inmy
T.ord Coke 1in Caluvi’s Cale, the King may com-
mand his Subjcéts upon their Alleglance, to go
with him, as well in Wars without the Realm, as
in his Wars within, and with lum, and without
him, in the King’s Service,

By the Statute of 18 Edw. 111, and 11 Edw 111,
Men of Arms, as Hobbellers, Archers, &e. are
to go in the King’s Service, as in Kuglaid, {o out
of Englend, was the Matter of thefe Laws.

Arnd my Lord Fiuch fard, This was the very
Common Law cf Englaid; {o that itis clear, thefe
two Statutes are declaratory Laws in affirmance of
the Common Law. In 7 llen. IV, TitdeTennre 4.4.
there it is faid, a Man 1s not to go with the King
in his Wars, out of the Realm, without Wages,
And fo y Hen. IV, Title Tenure 73. the Subjedts of
England are not to go with the King beyond the
Seas, without their Wages: But in the Realm they
are at his Command, and there 1s no Wages to be
given, So It I in coing out of Eugland, when
they are at the King’s Charges; but within, at
therr own,  And 1f the gomng out of the County
be at their own Charges, I know not but that
fhould put an end to the Cafe, that the Defence

of the Realm muft be at the Subjects Charge,
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It is of dangerous Confequence for Judges, in
their Judements, to rely too much upon Prece-
dents, that perhaps went forth thro’ the Necefhiry
ot the prefent Times. But that is not our Cafe
here 3 we are here dire&ed to know what was ufed
i times paft, in this Cafe, before the making of
this Starute: So thatin this Cafe we take the Utage
not to declare or prove a Law, but thar Ule s
declared by this Statate to be a Law. Now there-
fore, we muft know what the Ufe was: now that
the Ule was, that the Subjects of this Realm oughe
to be charged in rimie of common Danger, appears
by a Multutude of Precedents applied rightly to
the Statute of Edww. 11 which do declare ehe Law
upon the Statute.

And to fhew what the Ufe was, T fhall rely
chiefly upon thofe Precedents that are mofl judi-
cial, oty that of 25 Edw. 1. Teri?® Micl? Ro!,
72, Banc® Regis, m the Abbot of Mebeirtshrides
Cafe; compare that and this together, and I
know not what more can be anfered, than thae
this Ule for the Subject to maintain their Peace,
was an Ulage, Law, and Cuttom of the Realm,
1o lrd. 1. an. 2. fo. 18, the King bv his Writ feng
a Command to fend o Poitfuicnzts one hundred
Fout and wwenty Horfemen to guard the Sua-
Coafts, They refuicd to do thit Service, and
would not go without Wages.  The King leng
Anfwer i thele very Words, 7002 a9 iFaois weie
duey for it was g puolick Dazer, And fo 25 £ 41
cap. 8. 1t 1 generally aifented to by Puadiunent,

Buae there we have a general Las m tae firtt
Statute 1 Fdee, 1L which wus grounded me. e’y on
the Common Law, and fo was the Satuie 25
Edw. IH1. and the reft to the fame purpole, becaute
1t was againit the Right of the Realm.  And this
Statute of 2 5 Fifze, IL. was mercly groundzd upon
the Petitton of the Commons 3 then certainly this
finding of Arms was intended by that Seatute, to
be againft the Right of the Realm.

Belides al this, to keep ourfelves ro that which
15 legl and avchentical, fo the Parliament Roll
134 111 A g, & 11, Tt is there apparent, that
it 13 not againit che Right of the Land to charge
the Subject s then how comes it to be againft the
Right of the Realm 23 Edw. I, for then there
was no Statuie ?

Now to bring 1t down to our Times. In 26
Ed 1L M. 14, every Marttime Town was charged
to keep a perty Watch, there being fome immi-
nent Danger 5 thereiore they pray, notto be dif-
charged, but that it might be reduced to a lefler
Charge, bring it was but a petty Watch to guard
the Sea-Coaft ; much lels then 1s there caule for
the Subject to feck to be difcharged when the Iine-
my 1sappreaching. 5 £4. Iil. there was a Commil-
fion ifiued out, to diftrain every one feciduin po-
teftatein, In Matters of Array 3 here is now the
Judgment ol the whole Houfe of Parliament, that
Men according to their Abiliries are to be charged
to join in charge with the King, to defend the
Realm fwmptibus propriis. Thus much for Defence
upon the Land; now for Defence upon the Sea.

In the Stagute 18 %, 11 cap. 7. that they who
ferve the King out of the Kingdom, ferve for Wa-
ges; butin cafe of neceffity, without the Realm,
in times paft, by no Precedents, faith my Brother
Crooke, can it be proved it was done before,

I an{wer, that the Sea is within the Kingdom ;
fee 2 £d. 111, cap. 10. Protet. 46. BrafP lib. 2. fol.
365. there the Sea is made part of the Kingdom.

| Dolior
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Dostor and Student, cap. 51. Itis the ancient Cuf-
com of England, that the King is Lord of the
narrow Seas. But that which I moft rely upon is,
from the Statutes of 1 and 18 Ed. 111 for they
both meet in one, which ;siaccordlng to tht_i Com-
mon Law, for all the difference thereof is, the
Subject to go out of his own County whether to
defend the Land or the Sea. _

In the Swatute of 1 Ed. ITI. it isobjected, that
there is no Precedent for Inland Counties.

But I anfwer, if not from Inland Counties, yet
there is for Maritime, as 1 14 £ 11 Terir, Mich.
Dut [ rely not upon Precedents foreither, butonly
upon thofe Precedernts that went out to the Ports
nd Maritime Towns: for it was well oblerved by
the King’s Counfel, that they were not grounded
upon any Precedents or Charters, but only upon
.orient Cultoms. Bur if the Precedents to the
Maritime Towns were directed in Cafe of Necefll-
ty, then I fee no Reafon but that it may be done
now; which was indecd intended by the Statute of
¢ 4. 111 as che Precedents do plainlydeclare; and
they were then more common than Writs of this
nature iffuing foreh in this Cafe,and the Commons
were then bound to Land-Service, and the Mariners
to Sea-Service ;3 and they were compelled to 1t at
their own Charge, merely upon their Allegiance,
both in Bedfeid, Bucks, Lincolin, with many other
Counties. If then they may be compelied o go
out of their own proper Counties, to defend that
Part of the Realm chae they live near unto, why
may they not alfo be compelled to go to defend
the Sea-Coaft ? The Sca-men were willing to bear
fome Part of the Charoe Jor the Delfence of the
Sea, becaufe the Intand Counties did bear thetr
Charee of the Land-Scrvice and of the Ports:
And i they may be compelled in the Inland Coun-
tics to defend their Inland Counttes, and the Sea-
Men to defend the Sea-Coall 5 then I know no
Reafon put that thev may be compell’d all in ge-
neral to beara publick Charge in Cafeof N 2ceflity.
{ am ftilf upon the Statute 1 £4. I11. wherem I
find My, Selden in his Mare clanfuin, fays 1t was an
arcicnt Ufe to charge the Inland and Maritime
Countics in Cafe of Neceflity 5 and therefore in
my underftanding, 1 hold 1t to be fecunduin legein
41 N [icc.

But here my Brother Croske objects, there is
no Statute or Precedent to fhew that any Inland
Counties were charged,

I anfwer that Starutes and Precedents do not ex-
tend to our Cafe, for this was in ufe many Years
betore the making of any Statute. Sceche Statutes
of 1 Id. 1. and 1 EJ. T, they cannot crofs one
another, for then could not the Statute of £d. 1,
e confirmed by the Staruie of L4, 111

Again, concerning the Statute of finding of
Men and Arms, 1tis true, 1t s merely the Com-
mon Law of Eiglend, and that merely without
common confent in Parfiament, as my Brother
bei! y faith, that the Starate of g Hen. 111, and
25 £d. 111 eap. 11. are the great Charters rather
than Starures; and in King Fobi’s time it was not
taken for a Statute, bur only for a Declaration.
And {o 1t was raken in the time of Heu. 1V.

But now it concerning the charging of the Coun-
ty, the laid Statutes were nothing but according
to the Common Law of Exgland, I cannot fee how
they fhouid crofs another now i for there is no
difference, bur only in fuch things as are given as
aBenevolence tothe Kiug, asin 1 £4.11L cap, 5, 6.
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As for the Statute de Tallagio won concedends
we deny 1t not; but the difference is in the occa- -
fion of the Statute of r 4 Zd, 111. There wasz pretty.
Cafe put by Mr. Holberne about the Office of
Alnage, where there was but a Ifeeto be paid out
of it, and held a Tuillage; bur there is great difie-
rence between the Taillage and this Service,whichi
every Subject is bound todoby his Allegiancetoliis
Sovereign Lord Firz® He’. Na. Bi. 103. The
King may impole this Charge upon the Subjedt in
Cafe of Neceffity, piobono publico; and itisnothing
but what cvery Subjectowestothe Common-wealth
in a time of commonDuanger. And afier King -
ward the Coufeffor, it wasordered by feveral Statutes,
Letevery one have theirown Goods and Lands frec
from Taillage, and let nothing betaken fromthem.
But 1n this Cafe of Neceflity in common Danger
1s another thing, the King may then compel his
Subjeéts to this Charge; and I may add the Rea-
fons ftrongly nfnted upon by che King’s Counfzl.
My Lord Cole faid, it could never be the meaning
of the great Chareer of the Liberty of the Subjects
by this Statute to take away the Power ot the
King’s Prerogative, and {o to exempt themfxlves
from this Charge of Defence: for there is a diffe-
rence beeweena Taillage upon the People, anda Ser-
vice tn a Cafe of Neceffity, which they may be
compelied unto. My Brother Foires cited a moft
excellent Cafe 4 Fae, upon the Opinton of Cote and
Fopbam, that the Taillage-Sratute taketh noraway
And fhall 1t take away this Royal Power of the
King, 1o inherent in the Crown, the Proteétion
and Prefervation of his Kingdom ¢

From rtius Statute 1 Ed. 111 Mr, 8¢ Foba railed
this Objection. Fere is 7 Months from the Date
of the Writ, to the time the Shipwas tobebrought
to Portfinsez >y m which time there might have been
a Parliament and therefore it ought to have been
aonc in a Parlamentary Way.

But this will not admit the calling of a Parlia-
ment; butif the Danger be not fudden, you muit
have it in a Paritumentary Way.

My Lord Frizeh gave a full Anfwertothis: There
muft be a Preparation before the Enemy come, elfe
the Defence 1s too late: there is a Necefiity to pre-
vent @ Neceflity, and who fhall give warning 11
fuch a Cafe but the King? Saith Littlton, who
oives Warning? not the Tenant by Caltle-guard,
but the Lord 5 and fo confequently in this Cafe
our Sovercign Lord the King: And therefore in
fuch a Cafe the Subject is bound by his Allegiance
to the King, to aflit in Cale of publick Danger,
My Lord Ceketells us the Reafon of the Warning 3
He faich, there muft in that Cale be a Preparation
before hand, leit your Defence come too late: Ene-
mies are more eafily kept out than overcome when
they are got 1n.

By the Statute of § £4.1V. there Bulwarks may
be made 1n another Man’s Ground ; but this Pre-
paration cannotbe without Warning, and none can
aive the Worning but the King, and the Subjetts
are to be at his Command, and none other; for
there muft be a Preparation of the Subjects in the
Realm, to meet the Enemy before he enter the
Land. No Subjects can take upon them to build
Bulwarks, &, It isan Affuming of the Royal
Power, for it muft be done jaxta pieceptuin Do~
miii Regis.

Now I come to the fecond Part, whether this
Affefliment be warranted by Law or not. The
Writ was dated 4 Axg. to prepare a Ship againlt

the
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the 1/ of March, Therefore we fee it is not againit
the great Laws concerning the Subjects Liberty,
becaufe it is no Taillage but a Service: for howfo-
ever it muft be granted, it muft be a general Dan-
ger that caufeth a general Defence; and there muft
be Matter in the Body of the Record o fatisfy
therein: there muft be, I fay, a publick Danger,
and then it is fecundum legein £ confuetudinem Regni
Anglie, as appears 20 Ed. I1L.m.21. And alfo in
Doftor and Student, cited before, that when Necef-
fity doth require, the King may compel his Sub-
jects to this publick Service and Charge. Tho’the
King be the fole Judge, and his Certificate is not
traverfable and cannot be denied, yet there muft
be Matter apparent within the Record to fatisfy
the Cor{cience of the Court, or elle we cannot be
Judges of the Cafe at all. If the Danger be gene-
ral, then the Defence muft be general; burif or-
dinary Danger, as robbing of Merchantsby Pirates,
§5¢, it muft be at the King’s Charge. And we do
fee by the Petitions of the Commons 1n many Par-
liaments, that they never conceived themielves
{ubject to the Charge of ordinary Defence.

Now upon all that which hath been obferved
by my Brothers, there 15 enough inthe Record to
fatisfy them fully (as if the King were not fole
Judge) that 1t was a Publick Danger, being pro
defenfione vegni & tuitione maris, & ¢, It did Hiue 1o
all the King's Subjeéls, as a general Charge and
not to the County of Bucts alene: Therefore
may conclude, when the whole Kingdom is in
Danger, the King may compel his Subjects to
aflift in fuch publick Danger.

Then for the Affeflment; many Exceptions
have been taken to it, and to the Record and
Sci Fa’: 1 had provided myfelf to have givena
full Anfwer thereunto, but my Lord Fiuch hath
prevented me, and hath cited the very Authori-
ties that [ myfelf did rely upon.

But for the A ffefiment icfelf to the Sheriff, I do
not fay that I do find he hath like Power in any
other Cafe of Law: Commiflions of Sewers may
be directed to the Shertfr, but not to give Power
to affefs Men’s Coods.

I anfwer, that this 1s1n Cafe of Neceflity 5 for
the very main Cafe 1s but a Calc of Neceflity, the
ordinary and ulual Way 15 pey facramentuin. My
Lord Fiuch gavean excellent Anfwer to that, and
warranted it by Law, that the Sherifi hath no fuch
unlimited Power granted him ; he is not made
Judge of the Iiftates of ien, but only to purfue
the Diretion of the Writ, to aflels them as
he 1s commanded, and not fecandum difcretionens
fuain 3 but as my Lord Coke 5 Rep. 9g. faith, he
mult do it feciraduin lcgem & fecnindivn arbitiiuim
that s to {ay, accordingto Law and Reafon. But
it 1s wmpoflible, 1 fuch & Cale of Necefiity,
to put 1t into fuch an Equality, ro make it with-
out Exceptiony but in as much as in him lieth,
he ought to order 1t proportionably, his Power is
unlimited ; for by his Difcretion he is to difcern
between Right and Wrong, between Subltance
and Shadow ; and he muft go within the Bounds
of Law and Right. In the Chamberlain of Lsi-
don’s Cale, they might rate and aflefs 7i bono pub-
lico, as in making a High-way toa Church, and
the like, wherein the Subjectis brought to no Dif-
trefs or Inconventence, fo as the greater Part, in
{fuch a Cale as this, fhall ever bind the leffer, it
being pro dono publico, Yet this Affefiment cannot
make a Lawa Debt or a Duty, butis only & Means
to bring this Duty to a Certainty, and fo make it
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a Duty, fo that he be rated in an equal Propor.
tion. Hath the Sheriff rated Mr. Hampdes dif.
proportionably, according to his Eftate and De.
gree? If he hath, let him tell. If the Sherig
hath followed his own Will, and done corruptly,
then he hath done contrary to the Intent of
the Writ ; it turneth upon the Sheriff himfelf .
and a great Offence it is for a publick Mi-
nifter of Juftice to abufe himfelf in fuch a Place
of Juftice. The Sheriff returns, he hath afleffed
20s. which is no great Sum ; and alfo confefiel,
upon the Record, that it is an equal Afleflment,
When Mr. Hesmpden appeared upon the §¢7 Fa?
he demanded Oyer of the Writs, and o demur-
red in Law; whichupon the Maiter, beinga ge-
neral Demurrer, 15 a Confeflion.

And as for the S’ Ie?, my Lord Fineh hath
handled it fully, and hath cited the fame Books
and - Authorities that [intended to have cited s
and fo hath prevented me in thate,  And alfo in
bodmin’s Cale i Cornizal, and upon the Excep-
vons fuper tensiein recerd in o Hew VI fol, 2 2
And the Reafon why he fhould not have Fyeeu-
vion fuper tengrein iecerd 1s, becaufe otherwile the
Subject might be charged double,  And divers
Cafes were put upon {uing forth Execution upon
the Tenor of the Record; and yet no Execation
can go out of the Chancery atthe firlt, becaute i
s not returnable by the Sheriff, but it is fent our
of the Chancery, by Adittimus into the Lxchiauer,
24 Hen VI o Hen V1,

But 1t 1s trye, 1t doth concern every one to be
fatisfy’d in the Truth of the Cafey for if the She.
rill fthould not affels per faciamentin, it mioht be
made another way. N

And as for the Certicrari, my Lord Fiach hath
hlkewife cited the fame Books and Authorities,
which Falio intended; therefore [ forbear to infift
upon that.

There s another Iixception to the Record,
Quod giterctur, and not know to whom it {hould
be, no Money demanded to the King by the firft
Writ, no, nor by the fccond Writ; thercfore can
give no Judament gued fatisfaceret domiso FETE
then if Judgment fhall not be given for the
King, then tor whom ? suei conflat, it doth not
appear to whom it 1s due, {or any thing I can fee
in this Record.

Truly formy own part, of all the Exceptions
that I have heard, none flicketh with me but this
Lxception; for 1 do not know any Precedent,
thata Judgment was given, and not fay to whom.
This Scruple, 1 confefs, fll remaineth with me.
I muft needs fay, That in my Opinion, I do rather
chine, as far as Tam well fatsfy’d, that chisis 2
good Lixception, according and upon thofe Rea-
tons which my Lord Chief Baron gave; and yert I
am not fo far fatisfy’d, that itis Law.

[ mult rather incline as my Opinion inclines
than go againft the Inclination of my own Opi-
vion: as I have gone thro® all the reft with the
Warrant of my own Confcience, 1 cannor go
upon any String i a thing of the leaft Weight,
but I muft deliver my Opinion as it inclines; and
therefore, upon thofe Reafons that I have heard,
and upon Confideration taken with myfelf, 1 do
rather incline to the Opinion of my Lord Chicf
Baron, and upon his Reafons, which I think was
In that with the lefler Number: But for my Opi-
nton in all other Points, I agree with the gene-
ral Vote of the Courr.

Uton
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Upon the 12th of June, 14 Car. Mr. Adttor- Bucks, appeared, and demanded Oyer of all the
7€y moved the Court qf Exchﬁquer for aforefaid Writs; which betng read unto him, he
7zm’gmmz‘ ﬂgﬂf?fﬂ Mr. Hampden, gnd thereupon dm}]uhrrcd in Law, And thercupon Sir

- ed the Record he 2id, j‘c{bﬁBﬂnZstmn.E,hisMajelIy’sAttorney-thcra],
affer he had opene / joined in thetflald Demurrer : And the Record
thereof being made up, 1t pleafed the Barons of

7 OUR Lordfhip and the Court, in refpect of Court (the fame Matter being a Matter of

the Greatnels of the Caufe, did adjournicinto

the Excheguer-Chaiinber, tha 3 your:Lordﬂlip and the
Court might receive Advice of all the Judges ;
whofe Advice and Opintons your Lordfhip hath
already reccived, and the Plurality of their Voices
is, that judgment fhould be given againft Mr.
Hampden, and accordingly Ido pray Judgment.

To which my Lovd Chicf Baron anfwered :

It is very true, it was referred from hence to

the Exchequer-Chaiiber, to receive the Advice of

ail the Judges of the Land, We do not take
them to affitt only by way of Advice, bur for a
judicial Direflion: For admitring we four were of
one Opinion, and the refl of the ]udg_es of another,
though the Cante properly depend in this Court)
yet we mult apply ourfelves to their Refolution,
and our four Voices are 1volved in theirs 5 and
therefore accordingly, fecuidii legem, &c. oucre-
tui Fobanies Heupdein,

The Copy of the Order, as it was drawn up
wpon  the Motion of M Attorney-Ge-
neral, and now remaius entered in the Ex-
chequer,

Remeir® Terinii’ §t.e> Trin® duio 14 Car.
Regis. 12 afe Junii,
Bucks. Hereas {everal Sums of Money by

virtue of the King’s Majetty’s Writ

uncer the Great Seal of England, bearing Date the
sth Day of Auguft in the 11th Year of bhis Ma-
jelty’s Reign, were affeffed and charged upon fe-
veral Perfons, for and towards the Provifion of a
Ship of War, tooether wich the Furniture and
ther things thereunto belonging, in the faid Writ
particularly mentioned 5 which faid feveral Sums
of Money, fo aflefled and charged, and not being
fanisfied and paid, the Names of the fiid feveral
Perfors, together with the feveral Sums charged
vpon them, were returned into the Chancery,
whertby his Majefty’s Writ of Certicrari, bearing
aare the gth Day of Adarch in the t2th Year of
his Majeity’s Rewgn, certified into his Court of
Chaiiccry, and by his Mujelty’s Wric of Aittisus,
under the fame Seal, bearing Date the 5th Day of
May i the 13th Year of his Majelty’s Reign, were
fent into the Court of Excheguer for further Pro-
cels to be had thereupon, as by the faid feveral
Writs may appear: And whereas Procefs of 8¢’
fa’ was the 20th Day of May, in the faid 13th
Year of his Majefty’s Reign, awarded to the She-
il of the County of Bucks, dire@ing to garnifh
the feveral Perfons, in a Schedule to the faid Se?
I'’’ annexed contained, to thew Caufe the Oftaves
of the Holy Trinity then enfuing, why they fhould
not be charged, and fatisfy the faid Sums of Mo-
ney afletled upon them; in which Schedule it was
contained, amongft divers others, that Fobu Hasmp-
it Blg; was affeffed at 205, as by the fiid ¢
/2’ and Schedules thereunto annexed, may alfo
more {ully appear : Whereupon the faid Fohu
Heanmpden Elgy being garnifhed by Sir dnthe y
(:b+ffer Baronet, then Sheriff of the faid County of

great Confequence and Weight) to adjourn the
Arguing of the fame Matter into the Excheguer-
Chasber, and to defire the Affiftance and Judg-
ment of all the Judges of Eugland, touching the
fame. Now upon the Motion of his Majefly’s
Atrorney-General this Day, informing this Court,
that feeing the faid Matter hath been fo lolemnly
debated and argued, as well by the Counfel of che
faid Defendant, and by fome of his Majefty’s
learned Counfel, and alto by all the Judaes of
Langlend, and by the Barons of the Exchequer, and
that the major Pare of the fiid Judwues and Barons
have deliver’d their Opinionsand Judgments thae
the faid Febn Hampden oughe o be charged with,
and to fatisty the faid Sum of 205, and therefore
the faid Mr. Attorney moeved the Court, That
Judyment might be entered accordmgly : It is
thereupon ordered by this Couri, that Judgrene
fhail be forthwith entered, that the aforefaid Fobu
Hampden ought 1o be charged with, and fatisty
the alorefaid Sum of 20s.

A Copy of the Fudgment in Englith, o5 i
25 center'd upon Record, in purfuance of

the faid Motion, and according to the
major Votés, 7

S

ND becaufe the Barons here will advile
themielves of and upon the Premifes,
before they give Judgment chereupon, 2 Day 1s
““ gwven to the aforefaid Fobr Hempden, in the
“ fame Stateas now here, upon the Octave of Si.
¢ Micoael, that the faid Barons in the miean while
““ of the f2id Premifes may advife, and with the
‘« Juftices of both Benches may thercupon delibe-
“ rate: for the fuid Barons here, not yet there-
upon, (e, Andupon this itisagreed berween
““ the Barons here, as well with Confent of the
““ fard Artorney-General of our faid Lord the
“ King, as of the fuid Arorney of the aforefind
‘¢ FJobn Hampden, and the Ceunfel learned in the
““ Law of the faid Yobn Hampdoi, that fome Per-
““ fons learned in the Law as well of Countel, and
*“ on the behalf of our faid Lord the King, as of
““ Counfel and on the behalf of the faid Foli
““ Hampden, of the aforefaid Muatter in Law and
‘“ the other Premifes, in the Chamber of this
“ Exchequer, commonly called the Kychegur-
Chamber, before the faid Barons, together fit-
‘“ ting with the aforefaid Juftices of both Benches,
“ fhould in the mean time be heard publickly to
*“argue: At which fuid O&ave of St. Michael,
““ came the aforefaid Fobn Hampden here as be-
tore. And becaufe the Barons here further will
advile themfelves of and upon the Premifes,
before they give Judgment chereupon, a Day
1s furcher given to the aforefaid Yobn Hainpdci
in the fame ftate as now here, until the O&ave
of St. Hilary, that fome Perfons learned in the
““ Law, as well of Counfel and on the behalf of
““ our faid Lord the King, as of Counfel and on
““ the behalt of the f2id Fobu Hampden, of the
‘“ aforefaid Matter in Law, and the other Premi-
¢ fes in the Chamber of this Exchbeguer, com-
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monly called the Exchequer-Chamber, before the
faid Barons togrther fitting with the aforefaid
Juftices of both Benches, f(hould in the mean
time be heard publickly to argue, and the faid
Barons with the faid Juftices deliberate there-
upon ; fo that no Perfon learned in the L.aw,
either of the Counfel of our faid Lord the King,
or of the Counfel of the faid Fobn Hampdeir, 13
yet heard, and the Barons here therenpon are
not advifed, ¢&&c.  And afterwards 1n the time
hetween the aforefaid Oftave of St. Michael,
and the aforefaid O&ave of St. Hilery, as well
the Attorneyand Sollicitor of our faid Lord the
King, as two learned in the Law of the Coun-
{el of the aforefaid Fobn Hampden in the Pre-
mifes, being on the Part of the fud j‘a{anmﬂp-
den, twelve feveral Days in the aforefaid Excbe-
quer-Chamber, before the Barons of this Excoe-

uer, fitting with them then there the aforefaid
Juftices of both Benches, were openly and fin-
gly heard to argue at large, and particularly of
the faid Matter in Law, and other the Pre-
mifes (the aforefuid Record being recited) and
what thereupon they could or weuld fay.  And
the aforefaid Attorney, and Sollicitor-General,
divers and very many Records, Writs, Com-
miffions and Precedents, as weil of this Lxche-
quer, as of the Court of Chaicery, the Court of
King’s-Beunch and Comnon-Pleas, the Matt::r‘ in
Law, and other Premifes in the leveral Writs,
Returns, and Schedules aforefald contained, on
the Part of our faid Lord the King, to prove,
confirm and maintain, then and there produ-
ced, fhewed and expounded. And on the
aforcfaid O&ave of St. Hilary, the fud Fobn
Hampden came here as before; and becaufe the
Barons here further will advife themfielves of,
and upon the Premifes before they give Judg-
ment thereupon, a Day is further given to the
aforefaid Fohr Hampden, in the fame ftate as
now here, until from the Day of Eaffer, on
fifteen Days, that the faid Barons 1n the mean
while, with the aforefaid Juftices of both
Benches, may further thereupon deliberate, for
that the faid Baronshave not yet thereupon, e,
At which Day, the faid Fobu Hempden came
here as before; and becaule the Birons here
further will advifc themielves of, and upon the
Premifes, beforethey give Judgmentthereupon,
a Day is further given to the aforefaid Jobn
Hempden in the fame {tate as now here, until
upon the Morrow of the Holy Trinity, thatthe
{11¢ Baronsin the mean while, withtheatorefaid
Jultices of bothBenches, may turther thereupon
deliberate, for that the faid Barons here not

et thercupon, &¢, At which Day the afore-
faid Fobu Hainpden came here as before s and
upon this, the Premifes being feen, and by the
Buarons here plainly underftood, and mature
Deliberation thereupon being had with the a-
forefaid Juftices of both Benches, and aiter the
Argumcnts, as well by cthe fud Juftices, as by
the aforefaid Barons {ingly, in the aforefaid
Exchequer-Clainber, publickly thereupon made,
it appeareth thereupon to the Barons, by Ad-
vice of the Juftices aforelaid, that the feveral
Writs aforciard, and cheir Returns, and the
Schedules aforefaia o the fame annexed, and
the Matter therein contatned, are fuffictent 1n
the Law to charge the aforelaid Fobn Hampden
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< with the aforefaid 20s. affeffed upon him in
¢« the Form and for the Caufe aforefard, It is
¢ therefore agreed by the faid Barons, that the
‘¢ aforefaid Fobn Hampden be charged with the
« faid 205, and thereof make Satisfaction, &

This Judegment in the Cafe of Ship-Money
gave much Offence to the Nation, and occalioned
oreat Heart-burnings in the Houfe of Commons:
It was particularly taken notice of in Mr. /Va/les’s
Speech in that Houfe April 22 1640, which was

as follows.

Mr. Speaker,
Will ufe no Preface, as they do who prepare

Men for fomething in which they have a par-
ticular Intereft. I will only propofe what [ con-
ceive fit for the Houfe to confider; and fhall be-
no more concerned in the Event than they thar
fhall hear me.

Two Things I obferve in his Majefty’s De-
mands.

Firft, the Supply.

Sccondly, our {peedy Difpatch thereof.

Touching the firft: His Majefty’s Occafions for
Money are but teo evident. For to fay nothing
how we are neglected abroad, and diftracted ac
home ; the calling of the Parliament, and our
fitting here (an Lftect which no light Caufe could
have in thofe times produced) is enough to make
any reafonable Man believe, that the Exchequer
abounds not {o much in Money, as the Statedoesin
Occafions to ufe it: and I hope we fhallall appear
willing to difprove thofe who have thought to
diffuade his Majcfty from thisway of Parliaments,
as uncertain 5 and to let him fee it is as ready,
and more {afe for the Advancement of his Affairs,
than any new or pretended old way whatever.

For the {peedy Difpatch required, which was
the fecond thing, not only his Majefty, but Re;
ipfa loguitur 3 the Occafion {eems to importune
no lefs; Neceflity is come upon us like an armed
Man,

Yet the Ufe of Parliaments heretofore (as ap-
pears by the Writs that call us hither) was to ad-
vile with hisMajefty, of all things concerning the
Church and Commonwealth. And it hath ever
been the Cuftom of Parhiaments, by good and
wholefome Laws, to refrefh the Commonwealth
in general, yea and to defcend into Remedies of
paaticular Grievances, before any mention made
of a Suppy. Look back upon the beft Parlia-
ments, and {till yeu fhall find, that the laft Adts
are for the free Gifts of Subfidies on the Peoples
part, and general Pardons on the King’s part.
Even the wifelt Kings bave firft acquainted the
Parhaments with their Defigns, and the Reafons
thereof 5 and then demanded the Affiltance both
of their Counfel and Purfes. But Phyficians, tho’
they be called of the lateft, muft not ftomach i,
or talk what they might have been, bur apply
themiclves rouncly to the Cure, Let us not {tand
too nicely upon Circumftances, nor too rigidiy
poltpone the Matter of Supply, to the healing
of our lighter Wounds. Let us do what pollibly
may be done with Reafon and Honelty on our
Parts, to comply with his Majefty’s Defires,
and to prevent the imminent Ills which threar-
en us,

But
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Byt confider, Mr. Speaker, that they who think
themfelves already undone, can never apprehend
themfelves in Danger: And they that have no-
thing left, can never give freely. Nor fhall we
ever difcharge the Truft of thofe that fent us
hither, or make them believe that they cungrlbute
ro their own Defence and Safety, unlefs his Ma-
jeflty be pleafed, firft to reftore them to the Pro-
perty of their Goods and lawful Liberties, where-
of they efteem themfelves now out of Poffeffion.
One need not tell you that the Property of Goods
is the Mother of Courage, and the Nurfe of In-
duftry; makes us valiant In War, and good Huf
bands in Peace. The Experience I have of for-
mer Parliaments, and my prefent Obfervation of
the Care the Country has had to chule Perfons of
Worth and Courage, makesme think this Houfe
like the Spartans, whofe forward Valour required
fome fofter Mufick to allay and quret their Spi-
rits, too much mov’d with the found of martial
Inftruments. *Tis not the Fear of Imprifon-
ment, or 1f need be, of Death 1delf, that keeps
a true-hearted Euglifh Man from the Care to Jeave
this Part of his Inheritance as entirely to Pofte-
rity, as he received 1t from his Anceltors,

This therefore let us firft do, and the more
fpeedily, that we may come to the Matter of Sup-
plys; let us give new Force to the many Laws
which have been hitherto made for the maintaining
of our Rights and Privileges, and endeavour to
reftore this Nation to 1ts fundamental and viral
Liberties, the Property of our Goods, and the
Freedom of our Perfons: nc way doubting, but
we fhall find his Majelty as gracious and ready,
as any of his Royal Progenitors have been, to
grant our jult Defires therein.  For not only the
People do think, but the wifeft do know, that
what we have foffered in this leng Vacancy of
Parliaments, we have fultered from Lis Minifters:
that the Perfon of no Kingwas everbetter beloved
of his People, and chat no People were ever more
unfatisfied with the Ways of the levying Monies,
are two Truths which may ferve, one to demon-
ftrate the other; for fuch is their averfion to the
prefent Courfes, that neither the Admiration they
have of his Majefty’s native Inclinations to Juftice
and Clemency, nor the pretended Confent of the
Judges could make them willingly fubmit them-
felves to the late Tax of Ship-money: And fuch
is the natural Love and juft Efteen of his Majefty’s
Goodnefs, that no late Preffure could provoke
them, nor any Example invite them, to Difloy-
alty or Difobedience.

But what s 1t then, that hath bred this mif-
underftanding betwixt the King and his People ?
How is it, that having fo good a King we have
fo much to complain of ? Why, we are told of
the Son of Soleinon, that he was a Prince of a
tender Heart; and yet we fee, by the Advice of
violent Councellors, howrough an Anfwer he gave
to his People. That bis Fiuger fbould be as beavy
as bis Father’s Loins, was not his owa but the
Voice of fome Perfons about him, that wanted
the Gravity and Moderation requifite for the
Counfellors of 2 young King. I love not to prefs
Allegories too far; but the refemblance of Fob’s
Story with ours holds fo well, that I cannor but
obferve it to you. It pleafed God to give his
Enemy leave to afflit him more than once or
twice, and to take all he had from him; and
yet he was not provok®d to rebel fo much as with

nis Tongue; tho’ he had no very good Example
Yor. I.
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of one that lay very near him, and felt not half
that which he fuffered. I hope his Majefty will
imitate God in the benigner Parts too : and as he
was {evere to 7o) only while he difcourfed with
another concerning him, but when he vouchfafed
to {peak himfclf to him, began to rcbuke thofe
who had miftaken and mif-judged his Cafe, and to
reftore the patient Man to his former Profperity ;
fo now, that his Majefty hath admicted us to his
Prefence, and {poken face to face with us, I
doubt not but we fhall fee fairer Days, and be
as rich 1n the Poflefion of our own as ever we
were, -

I wonder at thofe that feem to doubt the Succefs
of this Parliament, or taat che Mifunderftanding
between the King and his People fhould laft any
longer, now they are fo happily met, His Ma-
Jefty’s Wants are not fo great, but chat we may
find Means to fupply him, nor our Defires fo un-
reafonable, or {o incompatible with Government,
buc that his Majefty may well fatisfy them., For
our late Experience, I hops, will teach us what
Rocks to fhun, and how neceffary the Ufe of
Moderation is : and for his Majeity, he has had
Experience enough, how that profpers which is
gotten withour the concurrent Geod-Will of his
People: Never more Money taken from the Sub-
je€ls never more went into the Excheguer. If we
look upon what has been pard, 1t is more than
ever the People of Eugland were wont to pay in
fucha time: Ifwe look uponwhat has been effeé-
ed therewith, it fhews as if never King had been
worle fupplied.  So that we feem to have endea-
voured the filling a Sieve with Water.  'Whofo-
ever gave Alvice for thele Courfes, has made
gocd the S ying of the wife Man 3 Qui conturbat
domum fuam, poffuichit vemun. By new Ways
they think to accomplith Wonders 5 but 1o truth
they gralp the Wind, and are at the fame time
cruel to us, and to the King toco. For if whe
Commonwealth flourith, then he that hath the
Sovereignty can never want, nor do amifs; fo ag
he govern not according to the Intereft of others,
but go the fhortelt and the fafeft Ways to his
own, and the common Good.

The Kings of this INation havealways govern’d
by Parliaments; and if we look upon the Succefs
of things fince Parliaments were laid by, it re-
{embles that of the Grecians,

Ex illo flucre &5 retro fublapfe referri

Res Danorm

- ipeliiel ——

efpecially on the Subject’s Part. For tho’ the King
hath gotten little, they have loft all,

But his Majefty fhall hear the Truth from us,
and we fhall make appear the Errors of thofe
Divines, who would perfuade us, thata Monarch
muft be abfolute, and that he may do all chings
ad libitwin; receding not only from their Text
(tho’ that be a wandring too) but from the Way
their own Profeffion might teach them, fate fuper
vias antiguas, and remove not the antient Bounds and
Land-marks which our Fathers have fet.  If to be
abfolute, were to be reftrained by no Laws, then
can no King in Chriftendom be fo; for they all
(tand obliged to the Laws Chriffian, and we afk
no more: for to this Pillar are our Privileges
fixed, our Kings at their Coronation taking a .
cred Qath not to infringe them.

Iam forry thefe Men take no more care to gain
our belicf of things, which they tell us for our

4 U Souls
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Souls Health; while we know them fo manifeltly
in the wrong, in that which concerns the Liber-
ties and Privileges of the Subjelts of England: But
they gain Preferment, and then tis no matter,
tho’ they neicher believe themfelves, nor are be-
lieved by others. But fince they are fo ready to
let loofe the Conicience of their Kings, we arethe
more careful to provide for our Proteétion againft
this Pulpit Law, by declaring and reinforcing the
municipal Laws of this Kingdom.

It is worthobferving, how new this Opinion 1,
or rather this Way of ruling, evenamong them-
feclves. For Mr. Hosker, who {ure was no refrac-
tory Man, {as they term 1t) thinks that the firft
Government was arbitrary, £/ it was found, hat
20 live by one Maw’s /il became the Caufe of all
Mens Mifery : (thefe are his Words) concluding,
that thiswas the Original of inventing Laws. And
if we lock farther back, our Hiftories will tell us,
that the Prelates of this Kingdom have often been
the Mediators between the King and his Sub-
jects, to prefent and to pray Redrefs of thelr
Grievances ; and had reciprocally then as much
Love and Reverence from the People,

But thefe Preachers, moreactive than the Pre-
deceflors, and wiler than the Laws, have found
out a better Form of Government, The King
muft be a more abfolute Monarch than any of his
Predecefiors; and to them he mult owe 1¢, tho’ in
the mean time they hazard the Hearts of his Peo-
ple, and involve him in a thoufand Difficulties :
For fuppofe this Form of Government were incon-
venient, and yet this is but a Suppofition ; for
thefe five hundred Years, it hath not only main-
tain’d us in Safety, but made us witorious over
other Nattons: Bue, I fay, {uppole they have
another Idea of one more convenient, we all know
how dangerous Innovations are, tho’to the better:
and what Hazard thofle Princes mufl run, that
enterprize the Change of alongeftablifh’d Govern-
ment. Now, of all our Kings that have gone be-
fore, and of all chat are to fucceed in this happy
Race, why fhouid fo pious and fo good a2 King
be expoled to this Trouble and Hazard ! Befides,
that Kings fo diverted can never do any great
Matter abroad.

But while thefe Men have thus bent their Wits
againft the Laws of their Country, whether they
have neglected their own Province, and what Tares
are grown up in the Field, which they thould have
tilled, T leave to a fecond Confideration; not but
that Religion ought to be the firlt thing in our
Purpofes and Defires: but that which is firft in
Dignity, is not always to precede in Order of
Time, for Well-being purports a Being, And
the firft Impediment, which Men naturally endea-
vour to remove, isthe Want of thefe things, with-
out which they cannot fubfilt. God firft affigned
to Adem Maintenance of Life, and gave him a
Title to the refl of the Creatures, before he ap-
pointed a Law to obferve.  And let me tell you,
if our Adverlatics have any {uch Defign, as there
is nothing more cafy, than to impofe Religion
on a People deprivid of their Libertics 5 fo there
is nothing more hard, than to do the fame upon
I'reemen.

And therefore, Mr. Speaker, 1 conclude with
this Motion, That there may be an Order pre-
fently made, That the firft thing this Houfe will
conflider of, fhail be the reftoring this Nation in
general to its Fundamental and Vital Libertjes,
the Property of our Goods, and Freedom of our

2
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Perfons; and that then we will further confideg
of the Supply defired. | |

And thus we fhall difcharge the Truft repofud
in us by thofe that fent us hither: his Majefty wil]
fee, that we make more than ordinary Hafte 1o
fatisfy his Demands ; and we fhall let all thofe
know, that feck to haften the Matter of Supply,
that they will fo far delay it, as they give Inter-
ruption to the former.

Afterwards the Houfe of Commons took the
Afair dire@tly under Confideration, in calling
thofe Judges to an account, who had given their
Opintons for the Ship-Morey; at which time
Lord Falklead deliver’d himfelf in the followine
manner : N

M. S}Jﬂ?!{'ﬁ',
HE Conftitution of this Commonweaith
hath eftablifhed, or rather endeavoured o
eftablith to us the Security of onr Goads, and the
vecttrily of thefe Lates which would fecure us and
our Goods, by appointing for us Fi/res, fo et
tled, fo fworn, that there can be no opprefiion,
but they of neceflicy muft be acceflury; fince it
they netther deny nor delay us Jultice, which nei-
ther for the great nor lietle Seal they ought ro do,
the greatelt Perton in this Kingdom cannot con-
tinue the lealt Violence upon the meanelt., Bu
this Security hath been almolt our Ruin; for it
hath been turned, or rather turned itfelf into o
Battery againft us: and thofe Perfons who fhould
have been as Dogs to defend the Sheep, haye
been as Wolves to worry them.

Thefe Fudges, to inflance not them only, but
their greateft Crime, have delivered an Opinion,
and Judgment in an extrajudicial manner, that is,
fuch as came not within their Cognizance, they
being Judges, and neither Philofophers, nor Poli-
ticians, In which when that is fo abfolute and evi-
dent, the Law of the Land ceafes; and of gene-
ral Reafon and Equity, by which particular Laws
at firlt were framed, returns to his Throne and
Government, where Sclus Populi becomes not
only fupreina, but fola lex 3 at which, and to which
end, whatfoever fhould difpenfe with the King,
to make ufe of any Money, difpenfes wich us
to make ufe of his, and oneanother’s, In this Judg-
ment they contradicted both many and learned
Acts and Declarations of Parliaments; and thole
in this very Cafe, in this very Reign: {o that tor
them they needed to have confulted with no other
Record, but wich their Memories,

2. They have contradicted apparent Evidences,
by fuppoling mighty and imminent dangers, in the
moft ferene, quiet, and halcion days that could
poflibly be imagined, a few contemptible Pirates,
being our molt formidable Enemies, and there
being neither Prince nor State, with whom we
had not either Alliance, or Amity, or both,

3. Theycontradict the Writ itfelf, by fuppofing
that fuppoled Danger to be {o fudden, that it
would not {tay for a Parliament, which required
but forty days ftay, and the Writ being in no fuch
hafte, but being content to ftay feven times over.

It feemed generally ftrange, that they faw not
the Law which all Men elfe faw but them{elves.
Yet tho’ this begor the more general Wonder,
three other Particulars begot the more general
Indignation.

When they had allowed to the King, the /ol
Powcr 1 Necefity, the fole Fudgient of Necellity,

. ‘ and
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and by that enabled him to take both from us,
what he would, when he would, and how he
would, they yert continucr:l to perfuade us, that
they had left us our Liberties and our Pro-
PLEE?, which T confels moved moft, that by the
Transformation of us from the ft:}re of Free-Sub-
iefts (a good Phrale undtfiiDr.Hf)'!::cz’s Favour)unto
that of Villains, they clliab_le U3 IJYJE%EII and vo-
luntary Supplics to exprels our Altections to his
Majelty, and by thatto cherifh his to us, that s,
by Parliaments. o

The Caufe of all the Miferies, we have {uffer’d,
and the Caufe of all the Jealoufies we have had,
that we fhould yet fufier; is, That a moft excel-
lent Prince, hath been moft inhinitely abufed by
his Judges, telling him thae By Policy he might do
what be pleafed.

We muft now be forced to think of abolithing
of our Grievances, and of taking away this Judg-
ment and thele Judges together, and of regulating
their Succeffors by their excinplary Punifbinent.

Hereupon the Opintons of the Judges, the
Ship-Writs, and the Judgment againft Mr. Hasp-
den being read openly tn the Houfe on Monday
Dec. 7, 1640. after long Debate thefe four fe-

in the Cafe of Ship-Money.
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guard of the Kiugdom from fuch Danger and Peril s
and that by Law your Magefly siay compel the doing
theref in cafe of Refufal or Refraforinels. And we
are alfo of Opinion, that in fuch Cafe your Majefty
s the fole Fudge both of the Danger, andwh:n aud
haw the fame is to be prevented and avoided.

In the whole, and inevery part of them, are
again{t the Laws of the Realin, the Right of Pro-
perty, and the Liberty of the Subjects, and con-
trary to former Refolutions in Parliament, and to
the Petitton of Right,

3. That the Writ following i bec verba, viz.

\HARLES by the Grace of God, King of
w_d England, Scotland, France and Ireland, De-
Jeider of the Faith, &c. To onr Right Trufty and
IPell-beloved Connfellor, Thomas Lord Coventry,
Keeper of our Great Seal of England, greeting.
Thefe are to will and require you, that for the Safe-
giterd of the Scas, and Defence of the Realim, you
fjue forth, or caufe to be iffued forth of our High
Conrt of Chancery thefe enfuing Writs in the Form
following, with Duplicates of them, under onr Great
oeal of Bngland, nuto the Countics, Citics, Towns,
aind Places bereafter enfuing, and for fo doing this

veral Votes were agreed to by the Houle, wemine focll be your IVarraut,

conlradicenie.

1. HAT the Charge impolfed upon the Sub-
jects for the providing and furnithing of
Ships, and the Afieflment for raifing of Money
for that purpofe, commonly called Ship- Money,
are againit the Laws of the Realm, the Subjeéts
Right of Property, and contrary to former Refo-
lutions in Parliament, and to the Petition of Right,
2. That the extryjudicial Opinionsof the Judges,
pubitthed 1n the Stai-Chamber, and inrolled in the
Courts at Wedminfter, in hec verba,

The CASE.

Charles Rex.

%’ HEN the good and fafcty of the Kingdom in
geiicral 15 coiceried, and the whole Kingdois
i daiger, whethir may not the King by Writ under
the greal Seal of Kngland, command all tke Subjetts
tit twis Kingdoin at their Charge to provide and furnifl
Juch Numdber of Ships, with Men, ViGuel, and
HMuiition, and for fuch a time as be fhall think fit,
Jer the Defence and Safeguard of the Kingdow froim
el Dangerr end Perily, and by Law compel the doing
ih:rcof, in Cafe of Refufol o Refraforinefss and
whether in fuch Cafe is not the King ibe fole Fudge
bo:hy of tie Danger, and when and how the fame is

to be prevented and avoided ?
C. R

Their Opinions,

I\ SUAY it pleafe your moft excellent Majofty, We
Y & bave accoraing to your Majefty’s Conmand,
feverelly, aid every Man by bimfelf, and oll of us
logeiber, taken into ferions Coufideration the Cafe and
E:f 1058 Siwined by your Niajefty, and inclofed in your
Letter s sudwe are of Opinion, that when the Good
aird Safcly of the Kingdom in general is concerned,
and the whole Kingdow in danger, your Majef 'y may
Gy 1Vrit ender the Great Seal of England, command
a:l the Subjests of this your Kingdom, ai their Charge
‘o provide and furnifl) fich Nuiber of Ships, with
M, Vitual, and Munition, and for [uch time as

your Magefly fhall think fit for the Defence and Sef-

And the other Writs, commonly called the
Ship-Writs, are againft the Laws of the Realm,
the Right of Property, and the Liberty of the
Subjects, and contrary to former Refolutions in
Parltament, and to the Petition of Right.

4. That the Judgment in the Exchequer in
Mr. Hampdew’s Cafe, a Tranfcript whereof fol-
loweth in bec verba : (viz. Quod feperalia brevia
predicia & relorna corundem, ac [ehedul, predid,
eifdem annexat. ac materia in eifdemn content. fufficien.
i lege exift. ad pref. Fob, Hampden de predifiis vi-
ginti folidis fuper ipfam in forma & ex canfa pred.
affelfis, onerand. ldeo confideratum eff per eofilem Ba-
rones, quod pred. Fobannes Hampden de eifdent i-
ginti folidis oneretur, & inde fatisfaciat) In the

 Matter and Subftance thereof, and in that is was

conceived that Mr, Hampden was any way charge-
able, is agamnit the Laws of the Realm, the Right
of Property, the Liberty of the Subjeés, and
contrary to former Refolutiens 1n Parliament,
and to the Pettion of Right,

Thele Votes were afterwards tranfmitted by the
Houfe of Commons to the Lords, and delivered
by Mr. Saint-Fobn (afterwards his Majefty’s Solli-
citor-General) at 2 Conference of both Houfes of
Parliament, held 16 Car. 1640.

Mr. St. John addreffed bimfelf to the Lords as
Jollows.

Ny Lords,

“F "HLE Knights, Citizens, and Burgefles of
the Commons Houfe, have entrufted me

with a Meflage to your Lordfhips of a gencral
and very high Concernment; fo general, that
the wholz Body of the Kingdom, both Peers and
People, are interefted in ity of fo high a Con-
fequence, as that there is nothing that can concern
us nearer,

I’s one of the Grandia Regni, fo great, as that
I [hall not need to prefent it to your Lordthips in
a magnitying Glafs; it will appear too big 1n its
own Dimenlions.

4 U 2 It
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It’s not that Ship-money hath been levied upon
s but i’s that Right whereby Ship-money is
claimed, which, if it betrue, is fuch as that makes
the Payment of Ship-money the Gift and carneft
Penny of all we have.

It’s not that our Perfons have been imprifoned
for Payment of Ship-money, but that our Perfons,
and (as it is conceived) our Lives too, are upon
the fame Grounds of Law, delivered up to bare
Will and Pleafure.

It’s that our Birth-right, our Anceftral Right,
our Condition of continuing free Subjects, is loit;
that of late there hath been an Lndeavour to
reduce us to the State of Villainage, nay to a
lower.

I’s true, the Lord might tax his Villun de
baute & de baffe, might take all his Lands and
Goods ; the Villain had no Property againit the
L ord, the Villzin he could not 7ie gre woluit,
he had no hiberty of Perfon, the Lord might im-
prifon him at his pleafure : but the Villun’s Life
was hisown, and not his Lord’s, the Law {ecured
him that. But, my Lords, as the Law {tands
now declared, it’s difputable whether it doth fo
much for us.

My Lords, the Subject of this Mefluge 1s, to
prefent the Senfe of the Commons to your Lord-
{hips; that the Laws of the Realm inttituted ac
firft, and freely affented unto, and cholen by their
Anceftors for the Prefervation of themfelves and
us their Defcendents, in our Perfons, ILives and
Eftates, have been of late entrufted unto fuch
Hands, as have endeaveoured to force upon rhem
a contrary End to that for which they were or-
dained ; from defenfive to turn them to oftenfive;
and inftead of protetting us, to make the Laws
the Inftrument of taking from us all we have.
Thofe Carriages which have produced this Senfe
of the Commons, Iam commanded atthis prefent
to declare to your Lordthips.

They are ceriain extra-judicial Opinions de-
livered by the Judges at feverai times; the one
in Noveaber 1635, the other a Year after, in
February 1036.

The Ship-Writs, that have iffued to all the
Counties of England for thefe many Years laft
palt witheur lntermiffion @ The principal thine
in thefe Writs which I am o prefent to your
Lordthips, is not the Charge and Burden which
hath been thereby impofed upon the Subjeéts, tho?
that be great, but the Declarations 1 them of
the Law, and of the Right whereby this Burden
may be nnpoled.

Thelatt 1s, the Judgment in Mafter Hawmpden’s
Cafe in the Exchequer upon thefe Ship-Writs,

My Lords, the twolaft, that is, theShip-Writ
and the Judgment, becaufe they are very iong, I
am only to open them wichout reading, and to
deliver them to your Lordfhips; the other two I
am to read them, and then to deliver to your

Lordfhips.

The firft Opinion in November 1035. was read as
[followeth.

¢« ¥ Am of Opinion, that as where the Benefic

¢« # doth more particularly redound to the Good

¢ of the Ports or Maritime Parts, as in cafe of Pi-

¢ racy or Depredations upon the Seas, there the

Charge hath been, and may be lawlully impo-
¢ fed upon them accordingto Precedents of former
¢« Times; fo where the Good and Safety of the

135Carl.

¢ Kingdom in gencralis concerned, and the whole
Kingdom in danger, (of which his Majefty i
¢ the only Judge) there the Charge of the Defence
¢ ought to be borne by all the Realm. This |
¢ hold agrecable both to Law and Reafon.’

™

My Lords, thefe Opinions were delivered by
the Judoes feverally and apart, they were pro-
cured by the Sollicieation of my Lord Finch. "T'he
Judges, as he leverally procured their Hands,
were by him enjoined Secrecy: accordingly thele
Opinions waiked i the dark for a Year and up-
wards.  Afterwards the Procurer of them, my
Lord Finch, liked them {o well, as that he pre-
{fumed to deliver them to his Maefty. By his
Procuremernit, a Letter was directed from his
Majefty to the Judges, for the delivery of their
Opinions in thefe and fome other Additionals,
The former that hath been read 1s more modeft :
i’s only that his Majefty is the fole Judge of the
Danger, and that the Inland as well as che Mari-
time Towns are chargeable to the Defence of the
Kinadem.

I’s notdeclared in thefe, that this Charge may
e impofed by his Mayedty alone; for the Ex-
preflion is"only, that the Charge may lawfully be
impofed 5 fay not by whom.

i, the other Oginions they proceed 4 inais ad
pofasy and ipeak plain Kuglifh, which tolloweth
i b Frica,

The Cﬂﬁ’

Cheiles Rex.
VT]' Hen the Good, and the Eafe and Safety
‘a of the Kingdom 1 generatis concerned,
¢ and the whoie hingdom 1n Danger, whether
“ may not the King, by Writ under the Great
¢ Seal of Englen:, command all rhe Subjedts in
¢ this Kingdom, at ther Coarge, o provideand
¢ furisifh {fuch number of Ships with Men, victuals
¢ and Ammuniticn, and for fuch Time as he thall
¢ think fir, for the Defence and Safegpard of the
“ Kingdom from fuch Dangerana Perils and by

[ o]

¢ Law compel the doing thereof in cafe of Refufal

¢ or Refrattorinels 2 and whether 1n fuch Cafe, is
¢ not the King the fole Judge, both of the Danger,
¢ and when and how the fame 1s to be prevented
¢ and avolded ¢

The 7:{::?3‘.5’5 Anfwer.

‘ N AY 1t pleafe your excellent Majelty, we
: have, according to your Majefty’s Com-
¢ mand, feverally, and every Man by himfelf,
¢ and all of us together, raken into ferious Con-
¢ lideration the Cafe and Queftions figned by your
¢ Majefty, and inclofed in your Royal Letter;
“ and we are of Opinion, that when the Good
¢ and Safety of the Kingdom in general is con-
¢ cerned, and the whole Kingdom is in Danger,
¢ your Majefly may by Wric under the Great
¢ Seal of fugland, command all the Subjects of
¢ this your Kingdom at their charge to provide
¢ and furnifh fuch number of Ships, with Men,
¢ Viftuals and Ammunition, and for fuch time as
¢ your Majefty fhall think fit, for the Defence and
¢ Safeguard of the Kingdom from fuch Danger
¢ and Pertl 5 and that by Law your Majefty may,
¢ compel the doing thereof, in cafe of Refufal or
¢ Retractorinels: And we are alfo of Opinion,

“ that in fuch cale your Majefty is the fole Judge,
¢ both
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¢ hoth of the Danger, and when, and how the
¢ fame is to be prevented and avoided.?

Thefe Opinions were fublcribed by all the
Judges in Serjeants-lin-llaii; they were afterwards
publiﬂ]ed in the Sm_r—Cbﬂmée:r, that the Subj_e&s
might take norice of them; and that they might
never be forgotten, they are enrolied 1n all the
Courts of IFcltmiufler-Hally in perpetuam et incino-
+iam. Your Lordfhips will be plealed to give me
leave to repeat them In their plain and legal {enfe,
which I conceive to be thus.

That his Majetty, as often as himfelf pleafech,
may declare that the Kingdom 1s 1n Danger; that
{o often, for prevention of fuch Danger, his Ma-
jefty, by his Writ under the great Seal of Eig-
lond, may alter the Property of the Subjeéts
Gaods, without their Confent in Parliament, and
that in fuch Proportion, as his Majefty fhall think
fit » and befides, the altering of the Property of
their Goods, for the prevention of fuch Danger,
may deprive them of the Laberty of their Perfons,
and of their Lives, and rhat in fuch manner as
himfelf fhall pleale,

1. The frlt of thefe, wiz. That his Majefty

1y declare the Danger as often as he pleafeth, s
made oood in thele Words, Thar the King is the
jole Judee of the Danger, and when the fame 1s
to be prevented and avoided.

2. The fecond, that {o often he may alier the
Property of the Subjects Goods, without Confent
in Parliament, in thefe Words 3 That his Muayelty
may, by Writ under the Seal of Euglzind. com-
mand and compel &ll the Subjects of the Ream,
at their charge, to provide and furnifh Ships.
3. That this may be in what proportion his
Majefty fhall pleafe, in thefe Words 3 That his
Majelly may command them to provide and fur-
nith fuch number ot Ships, with Men, Victuals,
and Ammunition, and lor fuch time as his Ma-
jefty fhall think fic.

4. The laft, ©iz. that which concerns our Per-
fons, in thefe two Claules

1. That his Majeity in cafe of Refractorinefs
may compe! the doing of it.  This Compullion in
cale of Refraltorineds, includes the Peifon as well
as the Llftate; nay, it founds more 1n the Per-
junality ‘or the other, w2z,

than otherwifc.
whether this perfonal Compullion may extend fo
far as to Life, I humbly leave 1t to your Lordihips
Confideration, upon the other Claule; that is,
that his Majefty 1s che fole Judge of fuch Danger,
and when, and how the fame s to be prevented ;
Whether the Words, how i1t 1s to be prevented,
in this Cafe of perfonal Compulfion, doth not
leave the manner of it wholly in his Majelly’s
Breatt.

My Lords, if thefe Opinions extend only to
Ship-Money, it is enough his Mujefty takes what
he will, and when he will. If all be taken to Day,
and afterwards by Defcent or miy own Labour, I
got a new Stock or Livelihood, that 1s no more
mine than the former, fo that there is no Property
left unto the Subjeét, tho’ the Opinions go no fur-
taer. But, my Leords, Ship-Money is not the
whole Extent of them; Ship-Money, by thefe
Opinions, is not due by any Peculiarity in Ship-
Moncy: But Ship-Money is therefore duc, becaufe
his Majefty is the fole Judge of the Danger of
the Kingdom, and when, and how the fame is to
be prevented 3 becauft his Majefly for the Defence
of the Kingdom, may at s Will and Pleafure

i the Cafe of Ship-Money.
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charge the People. This 15 the Ground ; and
upon the fame Reafon the Compuifion may be as
well for the making and maintaining Caftles,Forts
and Bulwarks, making of Bridges, for tranfpoiting
his Armies, for Provifion of Wages and Victuals,
for Soldiers, for Horfes and Carriages; it may be
multiplied 7z fisflait i, -

It may be done when the Good and Safety of
the Kingdom is concerned ; this extends to all
Things, and at all Tunes: Qui jacet i terra, now
babet winde codet. ‘

It thefe Opmions be Law, I humbly leave it
to your Lordfhips Confiderations, whether the
Government be not Jmpe, inin legivus folutum, The
next thing I thall offer to your Lordfhips is the
Ship-Writs: a Tranfcript of one of them direfted
to the Sherift of Dsrfetfbire, I fhull deliver ; alb
the relt being of the fame Form, DLocanfe the
Writ 1s long, I fhall open it briefly ; *tis to this
L ftedt.

There is a Declaration in it, that Salus Regni
periclitabatuy 3 That the Safety of the Kingdom
was In Danger.

Therefore the Inhabitants of the {everal Coun-
ties are comnyinded, for the Defence of the King-
dom, for the Cuftody of the Seas, for the Safe-
guard of the Merchants from Piracy inward and
outward, that they fhould provide a Ship of War,
furnithed with Guns, Gua-powder, double Tackle,
and a!l other Necefluries; and this Ship thus fur-
nifhed at a day fet, to be brought to Pertfimonth,
to be provided for 26 Weeks of Mariners Wages,
Viftuals and other Neceflaries: and for the doing
of this, Authority is given to the Sherifis of the
feveral Countles, to affels every one of the Inha-
bitants fecundum flatum & feculiates fuas, accord-
ing to their Eltates and Means; and {urther
Power given him, by diftraning and Iclling of
the Diftrefs, to levy thefe Moniess ff contrarios iit-
veweris, then toimprifon their Perfons: And fur-
ther declares, that all this may be done, fecondisz
Legeinn € Confuctudinem Regni. The Senfe T con-
ceive s briefly thus: That by the Laws of the
Kingdom, when his Majefty fhall declare that the
Kingdom is in Danger, he may alter the Property
of the Subjeéts Goods, and imprifon their Perfons s
nay, that not only his Majefty, but the Sheriffs
may unprifon their Perfons., By the Law the
Lord might imprifon his Villamn, but could not
transfer that Power to the Bailifty or to any other,
it was perfonal, That the Execution of this
Power over the Perlons of the Subjects hath
oone no farther than their Imprifonment, whether
therein we be not beholden to his Majefty’s Grace
and Goodnefs, and nothing at all to the Opinions
of the Judges, I leave it to your Lordfhips Con-
fiderations.

The lalt thing 1s, the Judgment in the Ex-
chequer, in the 13th Year of his now Majefty’s
Reign, againft Mr, Hampden. The Record i1s
very long: 1 fhall briefly open it to your Lord-
thips. Quarto Aug. 11 Car, thereiffued Ship-Writs
to the feveral Counties; amongft the reft to th_c
County of Bucks, The Sheriff affefled the Inhabi-
mants; fome of them made Defaulr, and did not
pay. Upon a Certiorari out of the Chancery, di-
refted to the Sheriff, he certifies the Perfons that
made default, together with the Sums aflefled
upon them. From the Chancery, by Mittimus,
thefe Certificates were fent ioto the Exchequer,
to the intent Procefles might iflue againft the
Delaulters, A Scire fecias iflued to the Sheriff of

Bucks
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Bucks, who thereupon, amongft other Returns,
returns that Mr. Hampden had been affcﬁ‘{?d 20
Shillings, for fome Lands in Sfﬂr{ft?-ﬂ‘fiﬁf{!fﬂf”ﬂ in
that County, which he had not paid. Mr. Hasp-
den appeared, and upon his A ppearance, demands
Oyer of the Ship-writs, and the other Proc::f:dlngs.
After his hearing thereof, and underftanding the
Contents, he demurs in Law, that 1s, demands
the Judgment and Opinion of the Judges, whe-
ther this Writ was fufficient in Law, and to force
him to pay the faid 20 Shillings.

This being a great and general Cafe, the
Barons of the Exchequer defired the Affiftance of
the reft of the Judges, who did join accordingly.
The Cafe came to be argued; th::.rc were four
Arguments, two on Mr. Haipdei's Side, and two
on the other Side: The firft was in Michaclines
Term, after All-Hellontide; and all the feur Argu-
ments were {peeded before Chriffinas Day, two of
them in the Term; and no longer time could be
procured for the reft, but the fhort Vacaton be-
rween Michaelnas Term and Chriflinas, It was 2
Cafe of {o little Concernment, that wheren§ In
IWeftminfter-Hall, Termafrer Term s ufually given
to argue any Demurrer, this mult be argued be-
twixt Al-Halloutide and Chiiffines thro’out. Alter
the Arguments, the Coqnﬁ:l on both fides were
commanded to bring before the Judges the Re-
cords and Authorities cited: They were brought;
and for the Eafe of the Judges, many of them
on Mr. Hampdeirs part were abbreviated on the
back-fides: Thofe Abbreviations were commanded
to be cxpounded, Afterwards the Cale came to
Argument at the Bench ; there the Cafe was
judged, and by the greater part of the Judges,
Judement was given againft Mr. Hampder. When
the Judges had deliverd their Opinions, 1t was
the Barons part to give Judgments the Judgment
was, Quod [eraralie lrevie pradild & veturi’ ecitil-
dein ac Schedule pradiéd cifdein annex’ ac wateria
in eifdem conteut’ fufficien’ in lige exiftunt ad prafa-
tum Fobcuncin Hompden de piedici. viginti folidis
fuper ipfim in forin: & ex caufa predicl. affeflis gite-
rand’ Ideo confideratim off per cofdenr Baro qued
pradifius Fobenies Hampden de cifdei vigint: [elidis
oneratum exinde fatishat.

My Lords, this Judgment is 2 full and ple-
nary Execution of the former Opinions of the
Judges, and of the Ship-Writs, for fo much as 1t
concerns our Propriety: It was given in Mr.
Hampder’s Cafe enly, but binds all the Subjects;
for fo binding it is, as that an honourable Perfon,
now in myEye, in a Cafe depending in the King’s-
Bench, was cenied any Argument or Debate con-
cerning the Right of Ship-Money, for no other
Reafon, butthat had it been by the former Judg-
ment adjudged aiready in the Kxchequer,

My Loras, thefe extra-judicial Opinions of the
Judges, thefe Ship-Writs, and this Judgment, are
thole Carriages, which have introduced this Senle
of the Commons, That the fundamental Laws of
the Ilealm concerning our Property and our Per-
fons are fhaken.

My Lords, the Commons have taken the ex-
tra-judicial Opinions publifhed and inrolled, and
the reft, feverally into Confideration 3 they have
been read openly in the Houle, and after Jong
Debate, and Jong rather in confideration of the
Greatriefs of the Martter than of the Difficulty of
it, they came to vote, {our ﬁ:-v_t:rnl Votes ‘palled
upon them, the Votes paffed without fo much as
one negative Voice to any of thein.
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The Votes were in Subftance, that they were
acainft the Laws of the Realm, the Right of the
Property, the Liberties of the Subjet, contrary
to the former Refolutions of the Parliament, ang
to the Petition of Right.

The extra-judicial Opinions inrolled, they vo-
ted in the whole, and every part of them, to be
contrary to all thefe; for they did conceive, thag
in thefe Cpinions there was not any one Claufe
that was agreeable to the Law, but that through-
out they were contrary to the Laws, _

My Lerds, The Things which the Commons
took into their Conlideration, before they pro-
ceeded to their Votes, were the Proceedings in
the Parliament held 3 Car, when the Petition of
Right was framed.

The Commons went no higher; the Reafons
inducing them thereto were, becaufe in that Pay-
liament all thofe three had been debated, Pro-
perty of Goods, Liberty of Perfons, and Sccurity
of our Lives,

Two of them, thatis, Propzrty of Goods and
Liberty of Perfons, by the Occafion of the Com-
miflions for the Loan, and the Inftruélion where-
with thefe Commiflions were accompanied ; that
concerning our Lives, by Occalion of the Com-
miffions that had 1ffued for the cxecuting of Mar-
tial Law.

They conceive, that if any thing concerning
thefe had pafled both Houlesand his Muefty, or
the Judgment of both Houfes without his Ma-
jefty, it would be in vain to look further, that
it would be afwin agere: Nay, my Lords, they
had further Confideration, that if thole were al-
ready fettled in that Parliament, 1t would not only
be derogatory to the Jurildiction of Parliament,
but dangcrous to look higher, as that they would
infer a Defedt in thofe Proceedings, and calt an
Afperfion upon that Parliament. I am com-
manded now to prefent to your Lordthips Confi-
deration, thofe things which fatisty the Commons,
which are thefe three

1. The Commiflions for the Loans, with the
Inftructions.

2. A Commiffion cali’d, The Cominiffior of
Lxcife.

3. An Addition of Saving, which was defired
by your Lordfhips to have been added to the Pe-
tition of Righe, atthe time of the framing of 1t.

The Cafe upon the Commiflion for the Loaus,
ftandeth thus

12 O&ob. 2. Car, divers Commiflions were direc-
ted to fundry Commifiloners, to the number of
fixty or feventy Lords and Gentlemen, in the
feveral Counties iffued, whereby a compulfory
Aid, by way of Loan, was required of the Sub-
je¢t: The Caufes and Grounds of this Command,
are 0 the Commiffions exprefled to be thefe.

The King found the Crown engaged in a War,
by the Advice of both Houfes in Parhament;
that net only the King and the Subjeét, but alfo
his Allies beyond Sea were in danger,

The Parts beyond Sca, where our Cloth 13
vented, and from whence we have moft of our
Provifion for Shipping, were indangered ; lus
Mujefty’s Treafures were exhaufted, and his
Colfers empty. A Parliament had been fum-
moned, but no Supyly.

Unavoidable Neceflity both at Fome and
Abroad, multiplied the Encmies. Great and
mizhty Preparations, both at Sea and Land,
threatned the Kingdom daily,

Not
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Not only the King’s Hongur, but the Safety
and very Subfiftence of the King and Pwplc, and
of the true Religion abroad, are in apparent
danger of fuffering irreparably, unlefs not onlya
{peedy, but alfo a prefent Stop be n_mde_; which
cannot admit fo long Delay as the calling of a
Parliament: The King affuired on the Royal
Word of a King, that not one Penny fhould be
beftowed, but vpon thofe publick SEF‘;’ICES Oy,
wherein every one of them, and the whole Body
of the Kingdom, their Wives, Children, and
Poflerity, hLave thetr perfunn] and common In-
geredis.

The Commiffioners Diligence commanded, as
they tendred the King’s Honour and Safety of the
Reatm. Fove Selus regni pﬁ'fd_fm.bﬂfm', the wholﬁ
Kingdom was in danger, as in the Judges Op}-
nions, and as in the Ship-Writs, and Judgments in
the Exchequer. Nay, my Lords,‘further, the
Safety and very Subfiftence of the King, People,
and true Religion, were in danger of {ullering
irreparably s the dangerous Inftance, nota [peedy,
but prelent Stop mult be mades the Supply could
not Stay for a Parliament; at this time his Ma-
jefty’s Coffers were exhaufted, the King found the
Crown enzaged in this War, before the Accefs
of it to himfelf, and that by Advice in Parlia-
ment s allohig cxpreﬁcd, only lending of Monies
{or Prevention required; but 1t was a compuliory
thing, and became compuliory, by the Inftruc-
rions to bind over to the Board, and Imprifonment
for Refufal. Thefe Commiffions were, In the
Parliament 3 Car. firft refolved in the Commons
Houle to be againlt Law, afterwards by your
Lordfhips, and conlented unto by his Majefty;
and are declared to be {o 1n the Petition of Right;
and the Imprifonment of the Subjeéls for Refufal,
declared in the Pefsition of Right to be agamnit
Law.

My Lords,

The next is the Commiffion called, The Com-
siffion of Excife. This was dated wltimo Febr. it was
dared after the Summons to that Parliament: This
Commiffion iffued to 33 Lords, and otheis of his
Majefty’s Privy-Council 3 the Commiflioncrs are
thereby commanded to raife Monies by Impofi-
tions, or otherwife; as in their Judgnients they
fhall find to b2 moft convenient.

The Caufes wherefore thefe Monics are to be
raifed, are exprefled to be thefe.

The Defence and Safety of the King and People,
which without extremeft Hazard of the King,
Kingdom, and People, and of the King’s Iriends
and Allies beyond Seas, cannotadmit any longer
Delay; inevitable Neceffity, wherein Form and
Circumftance muft rather be difpenfed wichal,
than the Subftance loft.

The Commiffioners not to fail therein, as they
tendred his Majefty’s Honour, and the Safety of
the Kingdom and People.

HereS§alus Regs periclitabatur, the whole King-
dom declared to be in danger, in greater and
nearer, than in the Opinion of the Ship-Writs,
or Judgment in che Chequer.,

In the Parliament 3 Car. this Commifilon was
wudged by the Commons to be againft the Laws
of this Realm, and contrary to the Judgment given
m the Petition of Rights; and after a Conference
with your Lordfhips, defired his Majefty, that it

ught be cancelled. The then Lord-Keeper
fbortly after brought it cancelled to your Lord-
fhips in the Houft, and there faid it was cancelled
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in his Majefty’s Prefence: You fent it cancelled
to the Commons to be viewed, who afterwards
lent 1t back ro your Lordfhips.

My Lords, The lalt is the Addition of Saving,

defired ro be added to the Petition of Right, which
wis in thefe Words:
“ We humbly prelent this Petition unto your
Majclty, not only with a Care of preferving
our own Liberties, but with due Regard o leave
entire the fovereign Power, wherewith your
¢ Majefty is trufted, for the Protedtion, Safety,
¢ and Happinefs of your People.” Your Lord-
fhips Defire of this Addition to the Petition of
Right, was taken into confideration by the Com-
mons ; and after Debate, it was thought fit by
them ro be rejetted. A Conference was had with
your Lordthips, and Mr, Ny appointed by the
Commons to declare the Reafons of their Refolu-
tion. Your Lordfhips not receiving Satisfaltion
at that Conference, whether this Addition fhould
be rejected or nots it was again debated in the
Commons Houfe, they ventur’d upon the fame
Bottom again: It was thereupon refolved to be
rejefted 3 the Reafons of their Rejection were
thefe in Sum.

Firft, They confefs, that if thefe Words were
taken as a bare Propofition only, without any
further reference to the Petitton of Right, thatit
was a true Propofition,

That is, that the Law hath trufted the King
with fovereign Power for the Protetion, Safety,
and Happinefs of the People.

But 1if it fhould be added to the Petition of
Right, as was defired, then was it not true, but
would make the Petition of Right, felo de fz,
and wholly deftructive to itfelf in all the Parts of
it; that it would proceed o bene divifis ad wala
conjunite : for then the Petition of Right, asthey
refolved, would have this Senfe.

Whereas in the Petition of Right it is faid,
That no Aid, Tax, Taillage, or other Charge
whatfoever, may be impofed upon the People,
without their free Confentin Parliament; it would
have this Conftrution. *T'is true, it cannot be
done by the King’s ordinary Power, but it may
be done by that {overeign Power wherewith the
Law hath entrufted his Majeity for the Proteétion,
Safety, and Happinefs of the People.

So likewife for Imprifonment, that they ought
not to be imprifoned without due Procels of Law.
It is true ordinarily, but the King may imprifon
by his {fovereign Power, wherewith the Law hath
intrufted him for the Protection, Safety, and Hap-
pinefs of the People.

So that, for that Martial Law, that the Sub-
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jects Lives ought not to be taken away, unlefs by

due Procefs of Law. °*Tis true ordinarily, but
the King may do it by his fovereign Power, where-
with the Law hath intrufted him for the Protection
Safety, and Happinefs of the People. ‘Where-
by rhey conceived that it would not only make
the Petition of Right to be wholly deftructive of
itlelf, bur likewife chis Petition of Right would
leave the Subjeét in a far worle Condition than 1t
found them; for it would neceflarily tnfer, that
which is againft the Law, viz. Thatthe King by
his fovereign Power, when he pleafed to declare
that it was for the Good of the People, mightdo
all this.

Your Lordfhips, at a Conference of both
Houfes, engaged on the Part of the Commons by
Serjeant Glanvile, and Sir Henry Martin, received

Satistaction
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Satisfaction from thefe Reafons, and confented to
the leaving out this Addition; and accordingly
the Petition of Right pafied, and is printed with-
out 1it.

My Lords, Thele were the things I was com-
manded to prefent unto your Lordfhips; other
things there were, as the Sentence againit Bithop
Manwaring : But thefe weighed fo much with the
Commons, as that they conceived they needed no
more.

My Lords, Thefe Precedents of that Parlia-
ment, and thele Opinions of the Judges, the
Ship-Writs, and the Judgments in the Excheguers
they are like the two Buckets of a Well, it one
oo up, the other muft go down : Nou bene con-

veniunt,
My Lords, we have not cited thefe Precedents

out of diffidence that your Lord(hips had forgot-
ten them, but becaufe others have; or that we
diftruft your Lordfhips Juftice, if you had forgot
them: for before thefe were, your Lordihips
concurred in Opinion with your worthy Anceftors,
that firft gave them. Their noble Blood runs in
your Veins. It’s now to confirm your own Jude-
mentas well as theirs: In your LordfhipsBrealts,
there are the fame Magazines and Fountains of
Honour and Juftice as were then; thefe Judg-
ments and Proceedings were the Aétions of both
Houfes, the Danger by the Violation 1s equal.

The Commons {ee nothing in the Judges Opi-
nions or Judgment, why they fhould recede from
their former Judgments; they hope the fame
from your Lordfhips.

Befides, sy Lovrds, that the Cale 1s now much
varied from what it was then; not only in the
Matter, but as it concerns the Honour and Jurif-
diction of this great Judicatory, the Parliament,

The Breach of Privileges in the Members is
tenderly refented, becaufe that without this Free-
dom, they cannot advife and confuiv concerning
the Ardua Regni.,

But when they have done all to have their
Judgments, and their Aés of Parliament over-
thrown by the Judges afterwards, this makes Par-
liaments to be nothing 3 this fets up the Judges
above the Parliament, this puts us out of hope of
Redrefs : if they may overthrow the Proceedings
of that Parliament of 3 Car. they may by the
fame Reafon overthrow the Aé€tions of this, and
of all future Parliaments.

My Lords, This was not the Practice of their
Predeccfiors, tho® but in private Caufes; if diffi-
culty of Law arofe, they always confulted this
Oracle, and thence received their Anfwer how to
give Judgment. Judgments in the higheft Court
of Wetminfter-Heall, 1 mean in the King’s- Bench,
where the Proceedings are coram Rege, are here
reverfable by Writ of Error. In Caufes of great
and general Concernment, they ever adjourned
them hither, as things too high for them.

Qui confulta patrum, qui leges juraque ferval,
doth well 5 they have taken that in their hands
they had not to do withal; and how they have
handled the Matter, your Lord{hips have heard.

The Judges, as is declared in the Parliament
Rollof Rich, I1. are the Executors of the Statutes,
and of the Judgments and Ordinances of Par-
liament ; they have here made themielves the
Executioners of them ; they have endeavoured the
Deftruttion of the Fundamentals of our Laws and

Liberties. Holland 1n the Law-Countries hies under
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the Sea, the Superficies of the Iand is lower thag
the Superficies of the Sea : It’s capital therefore
for any Man to cut the Banks, becaufe they de.
tend the Country. | o

Befides our own, even foreign Authors, g
Commines, obferve, that the Statute 4e Tallagi,
and other old Laws, are the Sea-Walls and Bank;
which keep the Commons from the Inundatigp
of the Prerogative.

Thefe Pioneers, they have not onlyundermineg
thefe Banks, but they have levelled them evep
with the Ground.

If one that was known to be 2oftis Patrie, had
done this, tho’ the Damage be the fame, yet the
Guilt 1s lefs. |

But cthe Confervatores Riparun, the Overferrs
intrufted with the Defence of thefe Banks, for
them to deftroy them, the Breach of Truft acorg-
vaters, nay alters the Nature of the Offence,

Breach of Truft, tho’ in a private Perfon, ang
in the leaft things, is odious amongft all Men:
much more 1 a publick Perfon, and in things of
great and publick Concernment, becaufe great
Truft binds the Party trufted to greateft Care and
Fidehty.

[t’s ‘reafon in the Conftuble of Dover Caftle to
deliver the Keys to the known Enemies of the
Kingdom ; becaufe chat Caftle is the Key of the
Kingdom : Whereas if the Houfe-keeper of 2
private Perfon deliver’d Pofleflion to his Adver-
fary, 1’s a Crime fcarce punifhable by Law.

The Judges under his Majefty are the Perfons
trufted with the Laws 3 and in them, with the
Lives, Liberties, and Eftates of the whole Kine-
dom: This Trufl of all we have, is primarily ?n
his Majelty, and from him delegated to his
Judges,

Flis Majefty, ar his Coronation, is bound by
his Oath to exccute Juttice to his People according
to the Laws; thereby to affure the People of the
faithful Performance of this great Truft. His
Majelty again, as he trufls the Judges with the
Performance of this part of the Oath, fo doth he
ikewile exalt another Qath of them, for their
due LExecution of Juftice to the People, according
to the Laws: Hereby the Judges ftand entrufted
with this part of his Majefty’s Oath.

It theretore the Judges fhall do wittingly
agamit Law, they do not only break their Qaths,
and therein the common Faith and Truft of the
whole Kingdom, but do as much as in them lies
fmear and blemifh the facred Perfon of his Ma-
Jetty, with the odious and hateful Sin of Perjury.

My Lords,

The Ieinoufnefs of this Offence is moft legible
in the fevere Punifhments which former Ages have
inflicted upon thofe Judges, who have broken
any part of their Oaths wittingly, tho’ in things
not fo dangerous to the Subje&, as in this Cafe in
queftion.

Sir Theinas Wayland, Chief Juftice of the Com-
sion Pleas, Edw. 1. was attainted of Felony for
taking Bribes, and his Lands and Goods for-
feited, as appears in the Pleas of Parliament,
18 Ldw. I. and he was banifhed the Kingdom as
unworthy to live in that State, againft which he
had fo much offended.

Sit Williain Thorpe, Chicf Juttice of the King’s-
Bench, in Edw. 1IDs times, having of five Perfons
reccived five feveral Bribes, which in all amount-
ed to 100/, was for this alone adjudged-to be

hanged,
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hanged, and all his Lands and Goods forfeited,
The Reafon of this Judgment Is entred in the
Roll, in thefe Words : _

Quia pradity’ Willielmus Thorpe, quz fecra-
wentum Domini Regis erge ?ﬂptﬁlfﬁﬂ [t ba&u:z_‘ ad
L.!{[}ﬂdfg;;dzm}? frﬂgff ﬁiﬂlﬂfﬂﬁ', f ﬂgﬁ’ o ?'E&f[[zfﬂ?',
quentii in ipfe fuit 3 becaule that he, as muchas
‘1 him lay, had broken the King’s Oa._th made
anto the People, which the King had intrufted
him withal,

There is this notable Declaration in that Judg-
menty that is, That this Judgment was not to
be drawn into Example againit any other Officers
who fhould break their Oaths, but only againit
iote gii predifiu facramentum fecerunt &S d'/}f-
o ity & babent leges Anglie ad cuftodicndum s
that is, only to the Judges Oaths, who have the
[ aws enirufted to them.

This Judgment was aiven 2.4 Edw. 111, | The
next Year in the Parliament 25 Edw. 111 1t was
Jebated in Parliament, whether this Judgment
was legal 5 & uetdlo m{radfceme, 1t was declared
to be juft, and according o the _L:v:v; and that
the fame Judgment may be given in time to come
upon the like Qccuﬁon. This C:}ﬁ: IS in polnt,
that its Death tor any Judge wittingly to break
his Oith, or any part of 1t.

This Oath of Thaige is entred in the Roll, and
is the fame wordatim with the Judges Oath in 18
Elw. 111, and the fume which the Judges now
taie, |

Your Lordfhips will give me leave to obferve
the Difierences between that and the Cafe in quef-
tron.

Firft, That of Therpe was only a felling of the
Law by Rerale to thoie five Perfens s for hie had
only five feveral Bribes of thole five Perfons; t!uz
Paffage of the Law to the reft of the Subjects, for
ought appears, was free and open.

But thefe Opinions are a Conveyance of the
Law by wholefale, and that rot to but from the
Subjeét.

In that of Thoipe, as to thole five Perfons, it
was not an ablolure Denjal of Juftice 5 1t was not
a dammiag up, bur a ftreightning only of the
Channel.

For whereas the Judge ought judicitun reddere,
that s, the Law being the Birch-right and Inhe-
ricance of the Subjed, the Judge, when the Par-
ties in Suit demand Judgment, fhould 7edare,
frecly reftore this right unto them ; now he doth
not dare, but wendere, with the Hazard only of
perverting Juftice ; fer the Party that buys the
Judement may have a good and honeft Caufe.

But thefe Opinions, befides that they have colt
the Subject very dear, dearer than any; nay, I
think I may truly fay, than all the unjuft Judg-
ments. that ever yet have been given: Witnels
the many hundred thouland Pounds which under
Colour of them have been levy’d upon the Sub-
ject, amounting to feven hundred thoufand Pounds
and upwards in Money paid unto the Treafurer of
the Navy; befides what the Subjeéts have been
forced to pay to Sheriffs, Bailiffs, and others,
which altogether, as Is conceived, amounts not
to much lefs than a Million ;5 befides the 1nfinite
Vexation of the Subjets by Suits in Law, binding
them over to Attendance at the Councii-Board,
taking of them from their neceflury Employments
m making of Affefles, and Colle¢tions, and Im-
prifonment of their Perfons: I fay, sy Lords, be-
lid;:s whatis paft, tomake our Miferics complete,
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they have as much as in them lies made them end-
lefs 5 for by thele Opinions they have put upon
themfelves and their Succeffors an Impoflibility of
ever doing us Right again, and an Incapacity upon
us of demanding it fo long as they contirine.

My Lords, In that fore Famine in the Land of
Egypt, when the Inhabitants were reduced to the
next door to Death, for there they fay, Wy
Jhould we die for Bread 2 Firft they gave their
Money ; next, their IFlocks and Cattle; and laft
of all, their Perfons and their Lands, for Bread ;
and all became Phairaok’s. But by this Lex Regia,
there 1s a Tranfaction made, not only of our Per-
fons, but of our Bread hkewife, wherewith our
Perfons fhould be {uftained. That was for Bread,
this 15 of our Bread. For, my Lords, fince thefe
Opintons (if we have any thing at all) weare not
at all beholden to the Law for it, but are wholly
calt upon the Mercy and Goodnefs of the King.

Again, There the Egyptians themfelves {old
themfelves, and all they had to the King; if ours
had been fo done, if it had been done by our own
fre: Confent in Parliament we had the lefs Caufe
to complain : but it was done againft our Wills,
and by thofe who were trufted, and that upon
Oath, with the Prefervation of thofe things for
us.
My Lords, The Laws are our Forts and Bul-
warks of Defence. If the Captain of a Caftle,
only thro’ Fear and Cowardice, and not from any
Compliance with the Enemy,furrender it ; this is
Treafon, as was adjudged 1n the Parliament, &
Rie. 2. 1n the two Cafes of Grymes and Heftos, and
1n the Cafe of the Lord Gray, for furrendering of
Berwick Caftlz to the Scots in Edw. 111’s time, tho?
good Defence had been made by him, and chat
he loft his eldeft Son in maintenance of the Siege;
and yet the Lofs of a Caftle only lofeth not a
Kingdom, but the Placeand adjacent Parts, with-
out Trouble to the whole,

But by thefe Opinions, there is a Surrender
made of all legal Defence of Propriety ; that
which hath been preached is now judged, that
there is no meum & tuam between the King and
the People, befides that which concerns our Per-
fons,

My Lords, The Law, 1t 15 the Temple, the
Sanctuary whicher the Subjectis to run for Shelter
and Refuge. Hereby it 1s become Templum fine
Nuinine,- as was the Temple built by the Roman
Emperor, who after he had built 1t, put no Gods
Into it.

We have the Letter of the Law ftill, but not
the Senfe.

We have the Fabrick of the Temple ftill 5 but
the Gods, the Dii Tutelares are gone.

But, sy Lords, this is not all the Cafe (that is)
that the Law now cealeth toaid and defend us in
our Rights, for then Pofleffion alone were a good
Title, if there were no Law to take it away 3
occupanti concedéretur &5 melior effet poffidentis con-
ditio, But this (tho’ too bad) is not the worlt; for
befides that which is privative in thefe Opinions,
there 1s fomewhat pofitive: for now the Law
doth not only not defend us, but the Law iclelf
is made the Inftrament of taking all away.

Feor whenfoever his Majefty or his Succeflors
fhall be pleafed to fay, That the Good and Safety
of the Kingdom is concerned, and that the whole
Kingdom is in danger, then when and how the
fame is to be prevented, makes our Perfons and
all we have liable to bare Will and Pleafure,
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By this Means, the San€uary is turned into 2
Shambles : The Forts are not{lighted, that fothey
might neither do us Good or Hurt ; but they are
held againft us by thofe who ought to have held
them for us, the Mouth of our own Cannon Is
‘turned upon ourfelves.

My Lords, in thefe Expreffions there is no Re-
flection vpon his Majefty: It is only that thofe
Judges would have forced upon the Law an unna-
tural and contrary Motion; his Majefty’s Carri-
age 1n the Bufinefs clears his Juftice.

The firft Opinion of the Judges under their
Hands, was procured by my Lord Fiuch’s Sollici-
tation only, and by him brought to his Majefty.
Thele Opinions procured the Letter from his Ma-
jeftyfor the Opinions inrolled, wherein, as likewife
in the Cafe in the Excheguer, the Judges were left
free, as was acknowledged by two of the Judges
in the Excheguer-Chamber, who argued aganit
thole Opinions, with this Proteftation, that 1f there
were any Mifcarriages in that Bufinefs it muit fall
;v}mlly upon themfelves; that the King wasblame-
efs.

My Lords, we know his Majefty’s Juftice 1s
the faireft, the richeft Diamond in his Crown ;
the Duft which thefe Men would have blown, and
forced upon 1t, is fallen fhort; and with your
Lerdihips helping Hands, 1t will, we hope, be
call upon their own Faces, a fitter place for it
than the other.,

My Lords, the Ouths of the Judges, as they
bind them to the due Adminiftration of Juftice (o
the Subjelts, according to the Laws, fo as they
be of the King’s Council by their Oaths, they are
bound lawifully to counfel him; that is, when their
Opinions are demanded, they are todeliver them
according to the Law,

I fhall therefore put your Lordfhips in mind
of the memorable Proceedings againftchofe Judges
who have broken this part of their Oath, in that
notable Parliament held the eleventh of Richard
the Second.

In this Parliament, Judgment of High-T'reafon
was given againft eighteen leveral Perfons, -+ and
all (fave one of them) of eminent Rank ; three
Privy Counfellors; the Arch-Bithop of 2+, the
Duke of Ireland, the Earl of Seffolk; the Bithop
of Exeterthe King’s Conteflor ; five Knights, fome
whereof had becn Servants to Edwaid the Third,
and all, fave one, Servants to the then King; and
fome of them of Noble Defcent; fix Judges, Loct-
ton the King’s Serjeantat Law, Blake of the King’s
Counfelat Law,and Uskethe Under-Sheriff of Mid-
alefex.  Of thefe eighteen, eight were executed,
that is, Sir Robert Trefilian the Chief Juftice,
five Knights, Blake of the King’s Counfel at Law,
and Uske the Under-Sheriff. ‘Three, that is, the
Arch-Bifhop of 2ork, Dukeof Ireland, and Earl
of Suffolk, fled.

The reft had their Lives pardoned, but were
banifhed; their Lands and Goods forfeited, and
little Penfions allowed them during their Lives.
It was made Felony for any one to procure their
Pardons, and they to be dealt with as Traitors, if
theyreturned from their Banifhment: And of thofe
eighteen Perfons all fave three were impeached by
the Commons.

The Offences which procured thefe exemplary
Punifhinents, aitho’ their Proceedings be long,
and comprehended all thatwas done in this Parlia-
ment, I’ll briefly open them to your F.ordfhips.

4 Fid. Trial L, in this Collection,

4
During the Minority of that King, by ill Coupfy
of fome near his Perfon, there were Mifcarrigge,
in Government. In the'tenth Year of his Rejg,
and the twentieth of his Age, a Parliament Ea;
holden : in that Parliament, 1n aid of good G,.
vernment, and of due Execution of the Laws, ,
Commiflion was awarded to 12 {everal Peers,
others of greateft Wildom and Fidelity, The Cqp,.
miftioners had Power in all things concerning the
Houfhold, Courts of Jultice, and che Revenues;
in 2 Word, in all things concerning the Goog of
the Realm ; with full Power finally to determin,
and put in Execation {uch Determination for the
Honour of the King, the better Governance (f
the Peace and Laws of the Realmy, and Relief of
the People,

This Commuffion was to endure one Year, g
the Year’s end the King would be of full Age

My Lords, theendeavouring to overthrow thi;
Commiflion 1ilued by Authority ol Parliamen
for the Welfare of the Realm, upon pretence tha
it trenched upon the Royal Power, tended o
the Ditherifon of the King, and Derogation of
the Crown, together with the Deftruction of the
Commifiioners who procured i, and put the fame
in Execution, upon pretence that they and fome
others had in Parliament forced the Royal Affen::

My Lords, the confpiring to overthrow this
Commiflion, and the Procurers of it, 1s the Cafe
in brief: for altho’ there be divers other Article
againdt many of them, yet this was the Ground
Work of all, and this fingly and alone is declared
in all the Proceedings in Parliament to be Treafon.
Of thefe 18 Feifons condemned, 5 of them were
Plotters, viz, the Arch-Bithop, Duke of Iréland,
Earl of Suffolt, Trefilian the Chidf Juitice, and
Sir Nicolas Brambe thefe infinuated into the
King, That this Comnmiffion was in diminution of
his Kingly Power, that the Procurers of it hud
extorted his Royal Affent; and that thiswas Tre-
fon. Thereupon Blekz one of the King’s Counfl
at Law was advifed withal, who declared his Opi-
nion, that it was Treafon; he was commanded
to prepare an Indictment of Treafon againft the
Commiflioners, and fome of the Procurers of i,
who had been active therein,

The Indictment was drawn by him, which i
entred in the Roll, and 15 to this eftedt.

‘That they had traiteroufly confpired amongtt
themiclves in the Parliament, to make this Conr
miffion by Authority of Parliament againfl the
Regality of the King, to lius Difhertfon, and De-
rogation of the Crown ; that they compelled the
King’s Confent, and that they confederated and
bound themielves to maintain one another In lo
doing,

It was intended that they fhould be tried upon
this Indidlment in Middlefex or v Lendon.  Usie
the Under-Sheriff of Middlefex was acquainted with
the Bufinefs, who was to prepare Things for the
effecting of this Defign, {fome of the Parties to be
indicted, not being Peers: which he performing
accordingly, was therefore executed.

The five Plotters, that the King might the more
confide in their Counfels, (for foare the Wordsof
the Record) and that under the Colour of Law
they might cover their Malice from the King and
the Kingdom, before the Trial was to be had,
they advife the King to demand the Opinion of
fome of the Judges, thatis of the two Chic
Juftices, and Chief Baron, the Judges of the Com-

mon Pleas, fix in number, and of Laockson the
King’s
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King’s Serjeant. Blake of the King’s Counfel

1t Law was commanded to draw up thefe Quef-
<ions for the Judges Opinions, who did it accord-

oly.
mbfl?)t;r the drawing up of thefe Queftions, and the
Tndi€tment, Blake was condemn_t:d and e_x_ecured_

The Queftion being drmn into Writing, the
Judges were fent for to Nottinghaim Caftle, where,
:n the King’s Prefence, they were commanded up-
on their Alleglance to deliver their Opintons.

1. The firlt Queftion was, Whether the Com-
niffion was in Derogation of the Crown? They
an{wered, 1t was.

2. The fecond Queftion was, Whether the per-
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But, my Lords, that Parliathent of 21 Rich. 2.
of Revocation was held by Force, as it is declared
in the Parliament Rolls of 1 Hen. 1V. N. 21, 22,
that itwas heldviris armatis, & fagittariis immenfis.

The Knights of Parliament were not eleted by
the Commons,prout mos exigit, fed per regiain volun:
tatern: And fo the Lords, fuinmoniri fecit Rex Do-
minos fibi adbereites.

My Lords, by thefe Proceedings it doth appear,
that this Parliament of Revocation was nofree Par-
Lament, ifatall it deferves the name of a Parlia-
ment. But to put all out of doubt, in the Parlia-
mentof 1 Hen. 4. 7. 48. thefe Judgments of Revo-
cation are declared to be =i, inigua, & omni

fuading and urging the King’s Confent in Parlia- Juri & rationi repugnantia, erroneous, wicked,and

ment thereto was Treafon? They anfwered, Thac
.+ was. Tho’ there were fome other Queftionsafked,
all concerning Parliamentary Proceedings, yetthefe
were the main, and thofe for which they were con-
demned, as appearsby the Replication of the Com-
mons to the Judges Anfwer, and by the Words of
the Judgment, vfz. That they knew that this Com-
miflion was awarded in Parliament, that it was for
the publick Good, that they knew of the traite-
rous Intents to deftroy the Procurers of this Com-
miflion; that they knew the Law, and thatis was
not Treafons and had delivered their Opinions
thereby under colour of Law, to cover thelr trea-
fonable Intent: and therefore Judgment of Trea-
lon was given againft them, andagain{t Lockton the
King’s Serjeant at Law, who had fubfcribed the
Opinions with the Judges.

Sir Simon Burley, one of the five Knights that
were executed, was condemned only for confpiring
the Death of the Procurers of this Commiffion :
and altho’ there be other Articies againit the reft,
vet this alone is adjudged Treafon in the feveral
Judgments agzinft every one of the eighteen.

1. My Lords, 1t 1s obfervable in all thefe Judg-
ments, that they are adjudged Traitors, as well
againft the Perfon of the King as againt the Com-
monwealth,

2. It is there declared upon great Advice taken,
that in Treafons which concern the King and
Kingdom, they are not bound to proceed accord-
ing to the Rules of the Common Law and inferior
Courts, but according to the Courfe of Parliaments,
{o as may be for the common Goed.

3, Judgment was given in Parliament, and

Execution awarded, and afterwards a Bill of Con-

firmation pafied, in refpet of their Lands, to
give them from a Day paft; and for Declaration
that this fhould be no Precedent to inferior Courts
to adjudge the fame Cafes Treafon, fave only in
Parllament.

Thefe Judgments were not huddled up in hafte.
but they were given upon long and mature Deltbe-
ration. Theflc Judgments were the whole Work
of that Parliament ; and the Proceedings againit
the five Plotters, were began the fourteenth of No-
veiber, and the Judgments were not given till the
thirteeth of February following, which was a
quarter of a Year. And it is declared in the Roll,
that they {pent a long time, .and- took great pains
to examine the Evidences, - the-better thereby to
fatisty their own Con{ciences-and the World.

I infift the more upon this, to take away all
Ble:nith from thefe Proceedinge.

Itis troe, my Lords, thefe Judgmentsavere af-
terwards in the Parliament of 21 Rich. L. revoked
and made voud.

concrary to all Righe and Reafon. In the Parlia-
ment of 1 Hen. IV, in Print, thefe Artainders are
confirmed: So that thefe Judgments of Atrainder
have the Authority of two A&s of Parliament,
both of them of Force at this Day.

Your Lordfhips will give me Jeave to obferve
the Differences and Agreements, between the Of-
fences of thofe and of the prefent Judges, and as
well in the Way and Manner o6f Procurement, as
in the Matter of them. For the Manner of Pro-
curement, thofe Judges in Rich. 1P’s time were In
the King’s Prefence ; and as it is in the Parliamenc
Roll of 1Hen. IV, . 18.they were violcuter attratti
violentlydrawn to deliver their Opinions, and that
metn mortis & cruciaty corperis, for the fear of
Death and Tortures of their Bodies : and at their
Trials feverally they fay, That in part Violence
nad been oftered to their Perfons 3 becaufe they
had differed in the delivery of their Opinions. My
Lords, this was fuch a Mifcarriage in the Judges,
thefe Circumftances confidered, as might cadere i
virum forten (g conflantem. Bur, my Lords, Fear
or Cowardice 1s no Plea for delivering up of the
Forts and Bulwarks of the Kingdom. |

‘Butin the prefent Bufinels, there i1s none of all
this, it came from withiny there is no outward
Force. In thole of Rich. I1. i1t was Afius unicitss
once done at Nottinghamn Caftle; if the Judges had
been put to it the Second time perhaps the reft, as
well as fome of them, had repented, and would
not have done it over again: for Belknape, the Chief
Juftice of the Coinmon-Pleas, the fame Day decla-
red his Sorrow, and f2id, That now there remained

' nothing but a Horfe, 2 Hurdle, and a Halter ;

and Fulthorp, another of them, the next Day de-
clared his Grief for. what he had done. But here,
after the Opinion in November 1635, a Year after
viz. 1636, they proceed a peffino ad pejus peffiio 5
for that was with Addicions: Moftot them decla-
red their Opinions in their Circuits,anda Year after
confirmed it again by the Judgment in the Exche-
quer. Here it was done Year after Year in cold
Blood: One murderous Blow, whereupon Death
follows, is Felony; but to-multiply Wounds upon
the dead Body, and to come again in cool .Blood
to do it, it fhews the Height of Malice. In thele

two things they agree ¢ N
r. That which the Judges did in Rich. II’s time,
they did againft their own Knowledge ; they knew
the Commiffion was done by At of Parliament:
{o here thefe knew the Petition of Right damped
the Commiffioners of Loans, a {tronger Cafe than
that; they fubfcribed many of them, Knew thac
the Commiffion of Excife was damn’d in Parlia-
ment; they knew the other Proceedings in Parlia«
mept, and if they had forgotten them, they were
4 X 2 afterwards
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afterwards put in mind of them; they needed not
'0 have confulted with Books and Journals of
Parliaments, faving only with their own Memo-
r1€s.

2, They agree in this, That their Opinions
tended to the Subverfion of the Laws and Statutes
of the Kingdom: for in that of Rich. II. the Pre-
tence was, the endeavouring to overthrow Parlia-
ments, and Parliamentary Proceedings; the Con-
fpiracy of the Death of the Procurers, was only
an Aggravation. It was not Treafon to con{pire
the Death of a Privy-Counfellor, or to kill a
Judge, unlefs he beupon the Bench; and in that
Cafe it is Treafon, becaufe of the Malice, notof
the Perfon, but to the Law: fo that there the
Treafon lay in this, notthat they confpired barely
againft their Perfons, but with reference to their
Proceedings in Parliament, and thereby to over-
throw the Aés of Parliament, wherein thele Per-
fons had been principal Actors. But in this again
they difagree ; for in that Cafe there was only a
Confpiracy, no Death followed to the Procurers
of the Commiffion, nor was the Commilfion over-
thrown - all that was done, was only this, That
o Warrant was dire@led to the Lord Mayor of
Lsndon, for apprehending their Perfons to bring
them to Trial, which yet was not done. But here
(after the Opinions delivered) Judgment was after-
wards given by them in the Evcheguer, and Ex-
ecution awarded thereupon, for {o much as con-
cerns our Property.

And likewife in the King’s-Bench, where the
Judges after the Judgments in the Exchequer re-
fufed to hear any more Debate of the Matter ; and
fo for the Liberty of our Perfons, by keeping di-
vers of the Subjets 1n Prifon, Term after Term,
for not paying Ship-Money, and other things de-
pending upon thofe Opinions, when they had been
brought before them upon their Habeas Corpus,

In that of Rich. 1L it was for overthrowing
but one A& of Parliament, which was likewife
introducive of a new Law ; for the Commffion
had no Rife from the Common Law; for in
truth it was derogatory to the Crown: It had
only the Strength of the Parliament to fupport
it, which was fufficient, it was for the common
Good.

But here the Endeavour was at once, not to
blow up one Act of Parhament, but all 3 and
thefe not introductive, but declaratory of the
Common Law, as was the Petition of Right,
the Sratutes there mentioned, and the Refolu-
tions.

That of Rich. II. was but the blowing up of
the upper Deck ; this of the Common Law, and
the Statutes too, and the old Foundations, and
the Struures built upon them, all together.

In that of Rick. II. it was only to overthrowa
temporary At of Parliament, thatwas to continue
no longer than one Year; but this to make an
eternal Devaftation; (for. foties quoties) to the
World’s End as his Majefty or his Succefors
fhall fay, That the Kingdom is tn Danger, may
thefe Opinions be put in Execution, and likewife
they are enrolled in all the Courts of Weftminfter-
Hall, in perpetuiam ret menoriam.

This Sin againft the Holy Ghott is therefore
inpardonable, becaufe it takes from the Party
Repentance, the Means of Pardon.  “T'o putus
therefore into a Cafe of Defperation, fome of

them have publickly, and upon the Bench, de-

37, The ]{mg againft JohrI'Hampdeh, Efg; 13Car]

clared, That this Prerogatve is {o inherent in the
Crown, as that it cannot be taken away by A&
of Parliament.

As they have put an Impoffibility upon them.
felves, fo would they put an Impoflibility upon
his Majefty, your Lordfhips, and the whole Par-
liament, for ever righting us again.

My Lords, Contraria juxta fe pofite siagis ely-
cefcunt. 1 have prefented your Lordihips with the
Obliquity of the ill Judges in Rich. II’s Time,
eive me leave to prefent your Lordfhips with one
Example of a contrary Nature; and that was in
Queen Elizabeth’s ime, in the 2gth Year of her
Majefty’s Reign : She erects a new Ofhce in the
Common-Pleas, for the making of Superfedeas in
Exigents that iffued there; fhe grants it to Richerd
Cavendifh, her Scrvant, fends to have him ad-
mitted ; but the Judges delay the doing of it, for
this Reafon, becaufe the Prothonotaries and Phile-
zers claimed the making of thofe Writs. The
Queen fendsa tharp Letter, and commands them
forthwith to admit him, yet the Judges {orbear.
The Queen fends a fharper Letter, commanding
them to fhew the Reafons of their Contempt and
Difobedience to the then Lord Keeper, and the
Earl of Leiceffer, no mean Men 1n thofe Days:
the Judges deliver their Reafons why they had
refufed, that it was becaufe others claimed the
making of thofe Writs.

The Queen fends a fourth peremptory Meflage
for their admitting him, with this Reafon, That if
the others were putout, they were rich and able
Men ; and that her Courts of Juftice were open,
where they might demand their Rights.

This was not to take away the Right, but to
put them to their Action.

The Judges humbly returned this Anfwer, That
the Queen had taken her Oath for the Exzcution
of Juftice, according to the Law ; that they did
not doubt, but that when her Majelty was in-
form’d that it was againft Law, fhe would do
what befitted her: for their pares they had taken
an Oath toGod, toher, and the Commonwealth ;
and if they fhould do it without Procefs of Law
before them, and only upon her Command put
the other outof Poffeffion, tho’the Right remained
to them, it were a Breach of their Oaths ; and
therefore if the Fear of God were
not fufficient, they told her the
Punithment that was infliéted upon
their Predeceflors for Breach of
their Oaths, (citing thefe of Thorpe, sz i 1is
in Rich. II’s time) that they might  Reporss, Vol L.
be fufficient Warning to them. pag.152-158.
The Queen hearing of thefe Rea-
fons, was fatisfy’d; and the Judges heard no
more of the Bulinefs.

Thefe. Judges have had Examples of both kinds
before them ; they might have chofen the Good,
and refufed the Bad.

My Lords, Befides thefe Judgments and Opi-
nions, the Cornmons will in due time bring up
thefe Judges with their other Judgments, Corpora
cuuin canfis 3 for your Lordfhips will eafily con-
ceive, that they who have done this, have done
more : the Principal of them, 1 mean my Lord
Keeper, ftands accufed before your Lordfhips
of High-Treafon: He is not here, Jultice goes
pede lento, fed certo, it will overtake him at the
laft.

This remains
under the Hand
of Anderlon

the Lord Chisf

The
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The next Step that is making after him, are judge them, by makingthe whole Kingdom Party

the Articles of his Impeachment, which, with
your Lordfhip’s Patience, are now ready to be
opened and delivered to your Lordfhips.

M. Hide * [pake fzf;‘erfza‘m'ds in the following

WAENALCE,

My Lords,
HIERE cannot be a greater Inffance of a fick
and languithing Commonwealth, than the
Buafincfs of this Day. Good God! how have the
Guily thefe late Years been punifhed, when the
Judges themfelves have been fuch Dehnquents!
>Tis no marvel that an irreguiar, extravagant
Arbitrary Power, like a Torrent, hath broke in
upon us, when our Banks, and our Bulwarke,
the Laws, were in the Cuftody of fuch Perfors.
Men who had loft their Innocence, could not pre-
{erve there Courages nor could we look that they
who had fo vifibly undone us themfelves, fhould
have the Virtue or Credit to refcue us from the
Cppreflion of other Men. It was faid by one
who always fpoke excellently, T_hut the twelve
Judges were like the twelve Lions underﬂ the
Throne of Solomsn s Under the Throne in Obedience,
but yer Lions: Your Lordibips fhall this day hear
of fix, who (be they what they will be elfe) were
no Lions, who upon vulgar fears delivered up the
precious Forts they were trufted with, almolt
wi.hout affule; and in a tame ealy Trance of
Fiatrery and Serviwude, lolt and torfeired {(Thame-
fully forfeited) that Repuration, Awe, and Reve-
rence, which the Wifdom, Courage, and Gravity
of their venerable Predeceflors had contracted and
fafined to the Places they now hold ; and even
rendred that Study and Profefiion, which in all
Ages hath been, and I hope now fhall be of an
honourable Eftimation, fo contemptible and vile,
that had not this blefled Day come, all Men
would have had that quarrel to the Law itfelf,
which AMdercins had to the Greek Toogue, who
thoughtic a Mockery to learn that Languge, the
Mu.fters whereof lived in Bondage under others.
And [ appeal to thele unhappy Gentlemen them-
felves, with what a ftrange Negligence, Scorn,
and [adignation, the Faces of all Men, even of
the meanelt, have been direted towards them,
fince /o call 1t no worfe) thar fatal Declenfion of
thoirUnde: ftandings, inthofe Judgmentsof which
they ftand here charged before your Lordthips.

But, mv Lords. the Work of this Day is the
greateil Inflance of a growing, and thriving Com-
n.onwealeth too; and is as the Dawning of a fair
and laibim:g Dy of Happinefs to this Kingdom.

It is i your Lordfhips Power (and I am fure it
1s ir your Lordfhips Will) to reftore the dejected
browen Pee.ple of this Ifland to their former Joy
an i Secunity, the Succeflors of thefe Men to their
own Privilcge and Vencration: Er fepultas prope
lfgf." Loleinre,

Se thite Judges enter themielves, and harden
their Hearts by more particular Trefpafles upon
the iaw ; by Impofitions and Taxes upon the
Merchants in Trade ; by Burdens and Preffures
upon the Gentry in Knighthood ; before they
could arrive at that univerfal Deftru&ion of the
King byShip-Muney,which promifed Reward and
Security for alltheir former Services, by doing the
Vo ork of a Parliament to his Majefty in Supplics,
and leemed to delude Juftice, in leaving none to

® Afurwards Lord Chancellor of England.

to their Opprefiion.

My Lords, the Commons affembled in Parlia-
ment hope that your Lordfhips will call thefe
Judges{peedily before youto anfwer thefe A rticles
laid to their charge, that the Nation may be fatis-

fied in your Lordthips Juftice upon them, as their
Crimes demertt,

Then Mr. Piczpont delivered in the following
Articles againft Sir Rolert Berkley, one of the
Juftices of the King’s- Bench.

Articles of Impeachment of Sir Robert

Berkley Ki. one of the Sfuflices of the
Court of King's-Bench, by the Commons in
this  prefent Parliament  affembled, in
their own Name, and in the Name of all
the Commons of England, sz maintenance
of their Accufation, wheredy he [flandeth

charged with High-Treafon, and other
grear Mifdemeanours. *

Tnprimis,

HAT the faid Sir Robert Berkley,

then being one of the Juftices of
faid Court of King’s-Beuch, hath traiteroufly
and wickadly endeavoured to fubvert the funda-
mental Laws, and eftablifh’d Government of the
Realm of England; and inftead thereof, to intro-
duce an Arbitrary and Tyrannical Government
againft Law, which he hath declared by traiterous
and wicked Words, Opinions, Judgments, Prac-
ces, and Actions appearing in the feveral Articles
enfulng.

2. Whereas by the Statute made in the 25th
Year of the Reign of K. Henry VIII. Prices of
Victuals are appointed to be rated in fuch manner,
as in the faid Statute is declared; but 1t is manifeft
by the faid Statute, Corn is none of the Victuals
thereby intended : Neverthelefs fome ill-affected
Perfons endeavouring to bring a Charge upon the
Subjeéts contrary to Law, did furmife, that the
Prices of Corn might be rated, and fet according
to the direction of that Statnte ;5 and thereupon
great gain might be raifed to his Majefty by Li-
cences and Difpenfations forfelling Corn at other
Prices: And a Command from his Majelty being
procured to the Judges, and fent to them by
Williain Noy Elq; his Majefty’s then Attorney-
General, to deliver their Opinions touching the
Queftion, whether Corn was fuch Victuals as was

intended to have the Price rated within the {aid

Statute: In anfwer to which, the faid Sir Robert
Berkley then being cne of his Majefty’s Juftices of

the Court of King’s-Beneh, infurtherance of thefaid

unlawful Charge, endeavoured to be impofed as
aforefaid, the thirtieth day of Noveméber, in the
eighth year of his now Majefty’s Reign, did de-
liver his Opinion, That Cornwas fuch Victual as
was intended to have the Price rated within the

faid Sratute 3 which faid Opinion was contriry to
Law, and to the plin fenfe and meaning of the
{aid Stature, and contrary to his own Knowledge,
and was given and delivered by him, with a pur-
pofe and intention, that the faid unlawful Charge

might be impofed upon the Subject.
2. That an Informarion being preferred in the

Court of Star-Chamber by the faid William Noy,

his Majeity’sthen Attorney-General, againft Fobn
Overman,
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man, and fifteen other Soap-makers, Defendants,
charging them with {everal pretended Offences,
contrary to divers-Letters Patents, and Proclama-
tions, touching the making and uttering Soap, and
ufing the Trade of Soap-makers, and other offen-
ces in the faid Information mentioned ; whereunto
the Defendants did plead, and demur as to part,
and anfwer to other parts of thefaid Information:
And the {aid Plea and Demurrer beingover-ruled,
for that the Particulars therein infifted upon, would
appear more full after Anfwer and Proof; there-
fore the Defendants were ordered to anfwer with-
out prejudice, and were to be admitted tofuch Ex-
ceptionsto the faid Informations, and Advantages
of the matter of the Plea and Demurrer upon the
Hearing, asfhall be material ; and accordinglythe
Defendants did put in their Anfwers, and fet forth
feveral A&ts of Parliament, Letters Patents, Char-
ters, Cuftoms, -and Aés of Common-Council of
the City of London, and other matters materially
conducing to their Defence; and, 1n conclufion,
pleaded not guilty, * The faid Sir Robert Berkley
then being one of the Jultices of the Court of
King’s-Bench, upon the 3015 day of March, in the
eighth Year of his Majefty’s Reign, upon an Or-
der of Reference to him and others, by the {aid
Court of Star-Chamber, to conlider of the Imper-
tinency of the faid Anfwers, did cernity the faid
Court of Star-Chamber, That the whole Anfwers,
excepting the fourwords and ten laft lines, thould
be expunged 5 leaving thereby no more fubftance
of the faid Anfwers, than the Plea of Not guilty.
And after, upon a Reference to him and others,
by Order of the faid Court, of the Impertinency
of the Interrogatories, and Dzpofitions of Wit-
neffes taken on the Defendants part in the fame
Cafe, Sir Robert Berkley, upon the {econd day of
May, 1n the eighth year of his now Majelty’s
Reign, certified, That nine and thirty of the faid
Interrogatories, and the Depofitions upon them
taken, fhould be [lupprefled, with the Anfwers,
(except as aforefaid) and Depofitions, altho’ the
faime did contain the{aid Defendants moft material
Defence, yet were they expunged and fuppreiled
according to the faid Certificates; bothwhich faid
Certificates were contrary to Law and Juftice, and
contrary to his the {aid Robert Berkley’s own
Knowledee, and contrary tothefaid former Order,
wherebythe Advantages were faved to the Defen-
dants, as aforefaid: And by reafon thereof the
{aid obn Overinan, and the faid other fifteen De.
fendants, were {entenced in the faid Court of Stas-
Chamber to be committed Prifoners to the Flees,
and difabled from ufing their Trade of Soap-ma-
kers; and one of them fined in 1500/ two of
them in 1000/ a-piece, four of them 1n roco
Marks a-picce; which Fines were eftreated into
the Exchequer without any mitigation : And the
{aid Defendants, according to the faid Sentence,
were imprifon’d, and deprived of their Trade and
- Livelithood, tending to the utter Ruin of the faid
Defendants, and to the Overthrow of free Trade,
and contrary to the Liberty of the Subject.

4. That he the faid Sir Robert Berkly, then
being one of the Juftices of the King’s- Bench, and
having taken an Oath for the due Adminiftration
of Juftice, according to the Laws and Statutes of
this Realm, to his Majafty’s Liege People, on or
about the laft of December fubfcribed an Opinion,
i bec verba » ¢ 1 am of opinion, that as where
¢ the Benefit doth more pirticularly redound to
¢ the good of thePorts or Maritime Parts, {as n
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¢ Cafe of Piracy or Depredations upon the Seaq
¢ there the Charge hath been, ind may be lvwiully
‘ impofed upon them, according to Precedents of
¢ former Times; fo where the Sifety and Good
¢ of the Kingdom in general is concerned, and
¢ the whole Kingdom in danger, (of which his
¢ Majefty is the only Judge) there the Charoe of
¢ the Defencz ought to be borne byall the Real
¢ in general: ThisI hold agreeable both to Law
¢ and Reafon.’

5. That he the faid Sir Robert Berkley, then
being one of the Juftices of the Court of King’s
Bench, and duly fworn as aforefaid, in Feb. 1640,
fubicribed an extra-judicial Opinion, in anfwer
to Queftions in a Letter from his Maelty, 7
hec verla,

Charles Rex.
¢ HEN theGoodand SafetyoftheKingdom

‘ in general is concerned, and the whole
¢ Kingdomin danger; whether may not theKing,
‘ by Writ under the great Seal of England, com-
¢ mand all the Subjelts of this Kingdom at their
° charge to provide and furnith fuch number of
¢ Ships with Men, ViGtualsand Munition, and for
¢ {fuch time as he fhall think fit, for the defencs
¢ and fafeguard of the Kingdom, from fuch Dan-
“ gerand Peril? and by Law compel the doing
¢ thercof i cafe of refufil, or refraorinefs?
“ and whether in fuch cafe, is not the King fole
¢ Judge, both of the Danger, andwhen and how
“ the fame 15 to be prevented and avoided? C. R,
¢ May 1t pleafe your moft cxcellent Majetty,
¢ wehave,according to yourMaje fty’s Command,
¢ {everally every Man by himfelf, and all of us
¢ together, taken into ferious confideration the
¢ Cafe and Queftion figned by your Majefty, and
“ inclofed in your Royal Letter: And we are of
“ opinion, that when the Good and Safety of the
¢ Kingdom in general ic concerned, andthewhole
“ Kingdom in danger, your Mujefty may, by
¢ Writ under the Greatr Seal of Eugland, com-
“ mand all your Subjects of this your Kingdom,
¢ attheir charge to provide and furnifh fuch num-
¢ berof Ships,with Men, Victuals,and Munirtion,
¢ and for fuchtime as your Majefty (hall think fit,
¢ for the defence and fufeguard of the Kingdom
¢ from fuch Danger and Peril; and that by Law
‘ your Majeity may compel the doing thereof in
¢ cale of refufal, and refraGorinefs: And we are
¢ allo of opinion, that in fuch Cafe your Majefty
¢ Isthe fole Judge, both of the Danger, and when
¢ andhow thefameisto be preventei and avoided.
¢ Jobi Brawifton, Fobit Finch,Humploy Davenport,
¢ Jobir Dewhainy, Richard Futten, 5l em Foues,
“ GesrgeCrooke, Thomas Trevor,Gesr: - Vei noi, Ro-
¢ bert Berlley, Francis Crawley, Rickai ATV fboir?
6. That he the faid Sir Robest Berkley, then
being one of the Juflices of the Court of Kiug’s-
Bench, and duly fworn as aforefaid, did on the
deliver his Opinion in tue Zx-
chequer-Chamber againtt Yebn Hainpden, Loy in
the Cafe of Ship-Money, 1'hat he che faid Fobs
Haizpden, upon the matter and {ubftance of the
Cafe, was chargeable with the Money then in
quettion; a Copy of which [roceeding and
Judgment the Commons of this orefent Parlia-
ment have deliver’d to your Lordfhips.
7. ‘That be the {aid Sir Relert Derlizy, then
being one of the Juftices of the Ceurt of Kiiig’s-
Beiseh, and one of the Juftices of 4fize for the

County of 2ok, did ac the Affizes held ac 2erk,
in
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in Lens 1636, deliver his Charge to the Grand
Jury, That it wasa lawful and infeparable Flower
of the Crown for the King to command, ot only the
Aaritime Connties, but alfo thefe that were {;;!m;d,
to find Ships for the defence of the Kingdom.
And then likewife falfly and malictoufly af-
firmed, That it was not his fingle Judgment,
but the Judgment of all his Brethren, wit-
nefled by their Subfcriptions.  And then alfo
faid, That there was a Rumor, that fome
of his Brethren that had fubfcribed, were of
a contrary Judgment 3 but iE: was a bafe and
unworthy thing, for any to give his Hand con-
trary to his Heart; and then ‘:‘Ilﬂmd .for his own
part, that his Hand might rot from his Arm, that
was ¢uilty of any fuch Crime; when as he knew
that Mr. Juftice Hutton, and Mr. Juftice Creoke,
who had fubleribed, were of a contrary opinion,
and was prefent when they were perfuaded to
fnbfcribe; and did fubfcribe for Contormity,only
becaufe the major number of the Judges had fub-
{cribed. And he the faid Sir Robert Berkley then
alfo faid, That in fome Cafes the Judges were
above an A& of Parliament; which faid falfe
malicions Words were uttered, as aforefaid, with
jntent and purpofe to countenance and mgintain
the faid unjuit opinions, and to terrify his Ma-
jelty’s Subjeéts that fhould refufe to pay Ship-
Moncy, or feek any remedy by Law againft the
faid unjuft and illegal Taxation. |

3, That whereas Richard Chambers Merchant,

having commenced a Suie for Trefpafs, and falfe
Imprﬂhnment} againtt Sir Edwer d Bromfeild K.
for tmprifoning him the faid Chainbers tor rtt_uﬁng
to pay Ship-Money, in the rime that the faid Sir
Edward Breoinfeild vwas Lord Mayor of the City of
Londei s in which Suit the fud Sir Edward Broim-
feild did makeafpecial Juftification: The fa1d Sir
Rehert Beikley, then being one of the Juftices of
the Court of King’s-Benchy in Trinily Term laft,
then ficcing on the Bench in the 1aid Court, upon
debate of the fuid Cafe between the faid Chambers
and Sir LJdwerd Bromfeild, faid openly in the
Court, That there was a Rule of Law, and a Rule
of Governinent s and that wany things which might
nat be done by the Rule of Lawo, might be done by
the Rule of Government : And would not fuffer
the point of Legality of Ship-Moncy to be argued by
Chambers’s Counfel.  All which Opinions, De-
clarations, Words, and Speeches, contained in the
third, fourth, fifth, fixch, feventh and eighth
Articles, are deftruétive to the fundamental Laws
of this Realm, the Subjelts Right of Property,
and contrary toformer Refolutions in Parliament,
and to the Petition of Right; which Refolution in
Parhiament, and Petition of Right, were well
known to him, and refolved and enated when
he was the King’s Serjeant at Law, and attendant
in the Lords Houfe of Parliament.

9. That the {aid Sir Robert Berkley, then being
one of the Judges of the Court of King’s-Bench,
and being in Commiffion of the Peace, and duly
fworn to execute the Office of a Juftice of the
Peace in the County of Hertford, on or about the
7th of Fonuary 1638. at which time the general
Seflions of the Peace forthe faid County were there
holden; the faid Sir Robert Berkley, then and there
fting on the Bench, did revile and threaten the
Grand Jury returned to ferve at the faid Seffions,
for prefenting the Removal of the Communion-
Table in 4l-Saints Church in Hertford aforefaid,
out of the place where it anciently and ufually
ltood, and ferting it Altar-ways, againft the Laws
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of this Realm in that Cafe made and provided,
as an [nnovation in matters concerning the Church
the faid Grand-Jury having delivered to them in

charge at the faid Seffions, by Mr. Setjeant 4tkins,
a Juftice of the Peace for the faid County of Hert-

ford, that by the Oath they had taken, they were

bound to prefent all Innovations concerning
Church-Matters. Andhe the faid Sir Robert Berii-
ley coinpellcd the Foreman of the Fury to tel] bim whe
gave bin any fuck Information; and therebyknowing
itto be oneHenry Broswnr, oneof the faid Grand-Yury,
he aftked the faid Brown, how he dutft meddle
with Church-Matters, who affirming, that in the
{aid Charge from Mr. Serjeant Atkius, thefaid Jury
was charged fo to do, he the faid Sir Robert Berkley
told the faid Brown, He fhould therefore find
Sureties for his good Behaviour; and that he the
faid Sir Robert Berkley would fet a great Fine on bis
Head, to make him an example to others: and
thereupon the {aid Brown offered fufficient Bails
but he the faid Sir Robert Berkley, being incenfed
again{t him, refufed the faid Bail, and committed
the {aid Brown to Prifon, where he lay in Irons
till the nextMorning; and ufed to thefaid Browen,
and the reft of the Jurors, many other reviling and
terrifying Speechess and faid, he knew no Law for
the faid Prefentment 5 and rold the faid Brows
that he had finned in the faid Prefentment: And
he compelled the faid Grand-Jurors to fay, they
were forry for what they baddone inthat Prefentment,
and did bid them to trample the faid Prefentment
under their Feety and caufed Brown to tear the
faid Prefentment in his ficht, And he the faid
Sir Robert Berkley, when as Fobn Houland, and
Ralph Pesnberton, late Mayors of 8¢, Albans, came
to defire his Opinion on feveral Indiétments a-
cainft Fobn Brown, Parfon of 8z. Albans, and
Anthony Smith, Vicar of 8¢, Peter’s in §t. Albans,
at the Quarter-Seffions held at the faid Town of
St, Albans, on the 24th of Fune 1639, for the
Removal af the Communion Table out of the ufual
Place, and not adminiftring the Sacrament accord-
ing to Law in that cafe provided; he the faid Sir
Robert Berkley then vold them, that fiuch an In-
dictment was before him at Hertford, and thar he
quathed the fame, and imprifoned the Promoters:
by which threatning and revilingSpeeches, unjuft
Actions and Declarations, he fo terrifiedthe Jurors
in thofe parts, that they durft not prefent any
Innovations in Church-Matters, to their grear
Grief, and Trouble of their Confciences.
Andwhereas feveral Indiétments were preferr’d
againit Metthew Brook, Parfon of Xarmouth, by
Fobn Ingram and Fobir Carter, for refuling feveral
times to adminifter the Sacrament of the Lord’s
Supper to them without any lawful Caufe, at the
Affizes held at Norwich in the Year 1623, he the
faid Sir Robert Berklgy, then being one of the
Judges of the Aflize, proceeded then to the Trial
onthefaid Inditments; where the Maccer in iflue
being, Thatthe faid Brooks refufed to adminiiter
the faid Sacrament, becaufe the faid Jugram and
Carter would not receive Tickets with their Sir=
names before their Chrittian-names; which was
a Courfe never ufed amongft them, butbythefaid
Brook: And the faid Sir Robert Berkley did then
much difcourage the faid Ingram’s Counfel, and .
over-ruie the Caufe for Matter of Law, loas the .
Jury never went from the Bar, but there found .
for the faid Brook : And the faid Sir Robert Berk-
ley bound the faid Jngram to the good Behaviour
for the profecuting the faid Indi¢tments, and or-
dered him to pay Cofts to the fzid Brook for

wrong-
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wrongfully indiGing him. And whereas the faid
Carter, not expeéting the Trial at the fame Af-
fizes he preferred hisIndi@ment, was thenabfent;
whereupon the faid Sir Robert Berkley did caufe to
be entred upon the faid Inditment a Vacat, quia
won fifficiens in lege, and order’d an Attachment
acainft the faid Carter. Which faid Proceedings
againtt the faid Jugram and Carter, by the faid
Sir Robert Berkley, were contrary to Law and
Juftice, and to his own Knowledge.

10. That the faid Sir Robert Beikley, being one
of the Juftices of the Court of King’s-Bench, and
duly fworn as aforefaid, in Trinity Term 1637,
deferred to difcharge or bail Alixander Feunings
Prifonner in the Fleet, (brought by Fabeas Corpus
to the Bar of the faid Court ; the Return of his
Committment being, that he was committed by
two feveral Warrants from the lLords of the
Council, dated the zth of Nsvewmber 1636, the
firft being only read in Court, exprefling no
Caufe, the other for not paying Meflengers Fees, )
until he fhould bring a Certificate that he had paid
his Affeffment for Ship-Money 1n the County of
Bucks, but remitted him. And i Michaclinas
Term after, the faid Fennings being brought by
another Habsas Corprs before him as aforefaid,
and the fame returned; yet he the faid Sir Redert
Berkley refufed to difcharge or bail him, bur
remitted him. And in Egler-Term, atter {everal
Rules were given for his Majefty’s Counfel, to
fhew Caufe why the faid Feanngs fhould not be
bailed, a fourth Rule was made for the faid Fex-
nings to let his Majelty’s Attorney-General have
notice thereof, and notice was given accordingly;
and the faid Feanings by another Haoeas Gorpus,
being brought to the Bar in Trinity Term alfter,
and the fame Return made, with this Addition, of
a new Committment of the ath of May, {uggeft-
ing the fald Fewwings had uled divers {candalous
words in derogation and difparagement of his
Majefty’s Government: He the faid Fennzigs afrer
feveral Rules, in the end of the faid Zizuizy Term,
was again remitted to Prifon. And he the faid
Sir Robert Berkley did on the gth of Fuue laft,
defer to grant his Mujelty’s Wrus of Hebeas Coipus
for Williain Pargiter and Saimue! Danvers Bquires,
Prifoners in the Gate-houle, and in the Fleer; and
afterwards having aranted the faid Writ of Habeas
Corpus, the faid Pargiter and Danvers were on the
18th of Fene laft brought to the Bar of the faid
Court, where the Returns of their Committments
were feveral Warrants from the Lords of the
Council not exprefling any Caufe : yet he the fuid
Sir Rebert Berkley, then fitting 1n the faid Courr,
deferred to bail the faid Pargiter, and Danvers and
the 18th of Fume laft, made a Rule for a new
Return to be received, which was returned the
2 5th of Fune latt, 7u bec verbe.

¢ Whereas his Majefty finding that his Subjeéts
of Sestland have In rebellious and hoftile manner
affembled themfelves together, and intend not
only to fhake of their Obedience unto his Ma-
jefty, but alfo as Enemies to invade and infeft
this his Kingdom of England, to the danger of
¢ his Royal Ferfon, e,

¢ For prevention whercot his Majefty hath by
< -the advice of his Council-board, given fpecial
¢ - Commandment to all the Lord Lientenants
¢ of the Countics of this Realm, to aflfemble
¢ the Militia at tlie Places appointed .for their
¢ Rendezvous in “their {everal and refpedtive
<Countics, there to be conduted and drawn to-

oS S . TR ¥

37 : TZJE A’?ng dgdZﬁﬂ JOhI‘l Hampden, E_/é, I3C3_1‘I

¢ oether into a Body for this Service. Angd
¢ whereas his Majelty, according to the Laws
¢ and Statutes of this Realm, and the conftane
¢ Cuftom ot his Predecefiors Kings and Queens of
¢ this Realm, hath Power for the defence of this
¢ Kingdom, and refilling the Force of the Ene-
¢ mies thereof, to grant forth Commiffions under
“ his Great Seal to fuch fit Perfons as he fhall
“ make choice of, to array and arm the Subjeéts
¢ of this Kingdom, and to compel thole who are
¢ of able Bodies and able Iitates, to arm them-
¢ felves; and fuch as thould not be of able Bodies,
¢ but of Ability in I'ftate, to ufiefs thern accerd-
¢ ing to their Eftates, to contribute towards the
¢ Charge of arraying others, being able of Body,
¢ and not able in Fllate, toarm themlelves s and
¢ juch Perfons as fhould be contrarrant to com-
¢ mit to Prifon, there to remain until the King
¢ fhould rike further order therein. And whertas
¢ the Earl of Excrery, by virtee of his Mageily’s
¢ Commiffion to him direCted, for the arraying
¢ and arming of a certain number of Perfons ia
¢ theCounty of Northampton, hath alfe@ed7Fi/licn
¢ Pargiter, being a Man uafit of Body for that
¢ Service, but being of Lltate and Ability, to
¢ contribute amongft others, to pay the Sum of
¢ five Shillings towards the arraying and arming
¢ of others of able Badies, and wanting Abiiity to
¢ array and arm themielves.

¢ And whereas we have received Information
¢ from the faid Earl,y that the fad 777 %m Porgitr
¢ hathnotonly in a wilful difobedient manner re-
¢ fufed to pay the faid Money affefled upon him
¢ towards {o important a Service, to the diftur-
¢ bance and hmdrance of the neceflary defence of
¢ this kingdom; but alfo by his 1l cxample hath
‘ mifled many others; and, as we have juft cafe
¢ to belicve, hath praétifed to feduce others from
¢ that ready Obedicnce which theyowe, and would
¢ otherwife have yielded tohis Majefty’s juft Com-
< mand for the publick defence of his Perfon and
¢ Kirgdom, whichwe purpofe with all conventent
¢ {pred to enquire further of and examine. Thefe
¢ are therefore to will and require you to take into
¢ your Cuftody the Perfonsof the {aid 77i iz Pai-
¢ giterand Samue! Danvers, and them fafely to keep
< Prifonerstillfurther Order fromthisBoard, or un-
¢ 11l by due Courfe of Law they fhali be delivered.’

Yet he the faid Sir Rebert Berkley being defired
tobail the faid Paigiter and Daivers, remitted them,
where they remained Prifoners till the ninth of Ne-
vember laft, or thercabouts; altho’ the faid Feninings,
Pargitcr and Danvers, on 2ll and every the fud
Returns, were clearly batlable by Law; and the
Counfel of the faid Fennings, Pargiterand Danvers,
offered in Court very {ufficient Bail.  And he the
faid Sir Rebert Berkley, being one of the Juftices
of the Court of King’s Bench, denied to grant his
Majefty’s Writs of Habeas Corpus to very many
others his Majelty’s Subjeéts; and when he had
oranted the feid Writs of Habeas Corpus to very
many others h sMajefty’s Subjects, and on the Re-
turhne Caufe 2 ppuared, or fuch only as was clearly
batled by Law; yetheremanded them,where they
rematned Prifonersvery long: which faid deferring
to grant the faid Writs of Habeas Corpus, and Re-
fufalsand Delays to difcharge Prifoners, or tofuffer
them to be bailed, contained in this Article, are
deftruétive to the fundamental Laws of this Realm,
and contrary to former Refolutions in Parliament,
and to the Petition of Right; which faid Refolv-

tions and Petition of Right were well known to
him
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Lim the faid Sir Robert Berkley, and were refolved
on and enacted when he Was the King’s szr}r:ant at
Law, and Artendant i the Lords Houle of Par-
ament,

lml i That whereas there was a Cauie depending
in the Court- Chriftian at Nevwich, between Sazintel
Boory Clerk and Collard for two Shillings n
the Pouad, for Tithes for Rents and Houles 1n
Norawich, and the faid Collard moved by his Coun-
(] in the Court of King’s-Beuch {or a Prohibition
to ftay Procecdings in the Court-Chritian ar Noi-
coich, and delivered into the faid Court of Kisg’s-
Bench his Sugeeftions, that the faid Caule in the
f2id Court-Chriftian was only for Tithes for Rents
of Houfes in Noiwich, which was determinable
by the Common-Law only; yet he the fard Sir Ro-
bert Berdley, being one of the Juftices of the faid
Court of Kinp’s-Benck, and fitting in the faid
Court, deferred to grant a Prohibition to the {aid
Court-Chriftian in the fatd Caufe, altho the Coun-
fe] did move in the faid Court many feveral times,
and feveral Terms, for a Prohibition,  And he
the faid Sir Redert Beikley deterred to grant his Ma-
1eity’s Writ of Prohibition to feveral other Courts,
on the Motions of divers others of his Majelty’s
Subjuéts, where the fame by the Laws of this
Keaim ought to have been granted, contrary to
the Laws of this Realm and his own Knowledge.

Al which Words, Opinions, and Aétions, were
fofpol:¢nand deneby him the faid Sir Robert Berk-
{ey rratteroufly and wickedly, toalienate the hearts
of his Majeity’s Liege People from his Majetty,
and to fet a Divificn betwixe them, and to {ubvert
the fundamental Laws and eftablifhed Government
of his Majefty’s Realm of Euglend : For which
they do impeach him the faid Sir Kobert Berkley,
one of the Juttices of the Court of Aiug’s-Beich,
of High-Treafon agamn{t our Sovercign Lord the
King, his Crown and Dignity, and of the Mifde-
meanors abovementioned.

And the fuid Commons by Proteftation, faving
to themielves only the liberty of exhibiting atany
time hereafter any other Accufation or Impeach-
ment agandt che faid Sir Rebert Berklcy, and alfo
of replying to the Anfwer that he the faid Sir Re-
veit berkley, thall make to the faid Articles, or any
of them, or of offering Proof of the Premifies, or
any other Impeachments or Accufations that fhall
be exhibited by them, as the Cafe fhall, according
to the courle of Parliaments require, do pray that
the faid Siy Redert Berklcy, one of the Jultices of
the Court of King’s- Benrch, may be pur to anfwer to
all and every the Premifies; and that fuch Proceed-
ings, Exeminations, Trials, Judgments and Exe-
cutions may bz upon every of them had and ufed,
as 1s agreeable to Law and Juftice.

At the prefenting thefe Articles, Mr., Prerpoit
duliver’d himielf as follows.

My Loids,
T AM commanded to prefent your Lordthips
A thefe Ardicles, with which the Knighes, Cii-
zens, and Burgefles of the Commons Houfe of
Pirltament, in their own name and In the name
of all the Commons of Englend, impeach Siv
Rebert Berkley, Ke. one of the Juftices of his
Majefty’s Court of King’s- Beneh, in maintenance
of their Accufation of High-Trealon, and other
- great Mildemeanors; the Articles they defire may
be read.  Whereupon the Articles were read by
Mr{{ Francis Newpert, a Member of the Houle of
oL. L
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Commons, Then Mr. Pierpornt proceeded and
faid.

The High-Treafon is in the firlt Atucle, in his
FEndeavours to fubvert the fundamental Laws of
this Realm, and ‘to mtroduce an arbitrary and
tyrannical Government, which hath been lately
adjudeed Treafon in the Caufe of the Earl of
Strafieid.

The other Articles prove the firft by his Opini-
ons, Certificates, Judgments, by his Dzonls of
the Benefic of our Laws, which have been read
by your Lordthips, No fundamental Law to the
Subjeéts 1s left; our Goods, our Lands, our
Bodies, the Peace of a good Conlcience, are by
him given up to arbitrary tyrannical Govern-
nent.

Nothing hath been omitted to make a Judge
know the Laws, to make him juft, or fright him
from being evil: We have Inns of Court pecuilar
to that Study, Judges from thence only cholen s
feldom any bur what have been twenty years
there; Honouss and Revenues are given to Judges,
cncouramement to do well 3 this Judge had thefe:
Judges are fworn according to Law to {erve the
King, and his People; according to Law to
countel the Nings and for not fo doing, to be
at his Will for Body, Lands, and Goods. This
Judge took that Oath; the Laws (the Judges
Study) impofe the greateft Punifhment upon un-

it Judgess they fhew that thele Punifhments

have been inflicted, and more could not be done to
perfuade or fright a Judge.

His Offences fhew 1n him great Ambition, yet
he was moft timorous of difpleafing the great in
Power 3 he did not only forbear doing what he
was {worn to do, but was moit aétive again{t our
Laws, and in oppofing and punithing any that did
maintain them.

To have only received Bribes, (tho’ they blind
the Eyes, and tho’ the defire to get Money increa-
fcth with Age) thacheinous Crime in a Judge had
been, 1n comparifon wich his Offences, a tolerable
Vice; for from fuch a Judge Juftice 1s allo to be
had for Money. Ambition is violent, and ruips
wiillt Covcroulnels is making a bargain,

The Words of his Opinion and Judgment ate
for the King’s Power. It is pleafing to the nature
of Man, that others thould obey his Will; and
well-iramed Difpofitions of Princes may eafily
be perfuaded, their Power is unlimited, when
they are allo put in mind, that therefore they
have more caufe to do well, and for doing well
are more renowned: for in the moft oppreffive
Deligns, (which we have fuffered under) the Pre-
tences of his Majefly have ever been the Gooed of
his Subjects; his is the Sin, that is to judge by
the Laws, and knows the Laws are to the contrary,
yet puts and confirms {uch thoughts in his Prince,

He that incites another to arbitrary Govern-
ment, when his Self-ends are thereby compaffed,
hates him for taking that Power he perfuaded him
una.

The Writs, thofe Meifters of Neeeflly, 10 pro- .
vide Ships to avoid imminent Danger, that could
not ftay 4o Days for the Calling of a Parliament;
weie therelore to go out 1n Septemders 10 have
Ships ready in Adarch. This hath been adjudged
by your Lordfhps to be deftructive to the funda-
meneal Laws of this Realm, and to the Subjedts
Right of Property and Liberty, &e. that 1 fhall
{1y but this concerning them; that this Judge
publifhed them to be nfeparable Flowers of the

4 X Crown 3

+



714 |
Crown and that we have lived to fee for five
Years together imminent Danger, and thus to be
prevented.

This Judge did advife to fuch a Government,
as future Kings here might exercife the highett
Tyranny, and the Subjeéts want the Benefit of
Reftraints, known to the moft flavifh Eaftern Na-
tions ; where, if their Prince do unjuftly, he hath
Hatred for 1t, and the Dangers that follow that.
This Judge will have that Hatred to go to our
good Laws: No fuch Boudage, as when the Laws
of Freedoin are mif-interpreted by Fudgesto make Mii
Saves,

What can be confidered of in a Judge of Law,
to give his Opinion and Advice to his Vrince, how
the Laws (the mutual Covenants of Kings and
Subjects) are to be broken, but that his intentions
are to have his Prince do 1, by making bis evil
Servants to ftudy, and o be pleafed with their
wicked Defigns 3 becaufe they fee means to put
them In cxecation, by making them to perfuade
their Prince, becaufe in imminent Danger his Sub-
jelts Goods are at his Will, that there is fuch
Danger wheir there is ioty and thar they have only
fome by-ends of their own?

This Judge will have the Law to be what to
him feems Reafon y the Reafon limited to him to
judge of, 1s what the Common Law faith is {o,
whata Statute hath {o enacted. For him to judge
this or that 1s Law, elfc a Mifchief fhall follow,
becauic the Law in fuch a thing 1s imperfedt,
therefore he will make a Law to fupply its or
becaufe that the Law written in fuch Particulars is
againft his Reafon, therefore his Reafons to be
Law; then muft follow, as often as a Judge’s
Reafon changes, or Judges change, our Laws
change alfo.

Our Liberties are in our Laws, which a Subje&
may read, or hear read 5 this 1s his, this he may
do and be fafe: and that thus the Judee ought to
give Judgment, and then he is free. The excel
five growth ot Courts of Reafon and Confcience
came from great and cunning Perfons; and tho?
not the molt fudden, yet the moit dangerous, and
fure ways to eat out our Laws, our Liberties.

Unlimited Power mutt be in {fome to make and
repeal Laws, to fit the difpolitions of Times and
Perfons: Nature placeth this in common Confent
only ; and where all cannot conveniently meet,
inftructeth them to give their Confents to fome
they know or believe {o well of, 25 to be bound
to what they agree on.  Fis Majelty, your Lord-
fhips, and the Commons, are thus met in Parlia-
ment; and fo long as we are often reduced to
this maln Foundation, our King and we fhall
prolper.

This Judge will not allow us our Knowledge,
or any Reafon ; he will have our Minds our Sculs
Slaves. A Grand Jury Man gave his Fellows
true Information ; they prefent an Innovation in
Church, are threatned and reviled for 1t he that
told this truth is charged (I fhall ufe this Judee’s
own words) to in in thar, and that he made others
forfwear themlelves; this Judge fent him to the
common Goal, where he 1s laid 1in Irons 3 and all
this, becaufeheand they durft meddle with Church-
Marters. He is forced to tear the Prefentment in
Pieces tnopen Court,  Our Laws provide for the
Peace of our Confcicnces, miny Aéts of Parliament
are for it, and the Truft by thofe Ats fet to Juries:
this Judge well knew all this; your Lordfhips
have heard what e did to the Jury at Hertford 5
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he would have us know no more Divinity than ¢,
obey what the chief of the Clergy direted, ng
more Law than what he {aid was fo.

Judgesinformer Times {excepronly fuchaswere
examples of Punifhment, as of Injuftice in Cufes
of great and publick Concernment) forbear Pra.
ceedings till the next Parliament. This neceflitated
the Calling of Parliaments.  This Judee had as
many fuch Caules before him, as ever any had;
yet he never defired the Refolution of Parliament
in any one; for the ways he went, the Neceflity
was never to have a Parliament; he would pull up
that Root of our Safeties and Liberties, which
whilft ye enjoy, the Malice and Injuftice of all
other Courts and Perfons can never ruin; and
when near to Ruin, (as moft near of late) chis only
fure Remedy will help us; nothing cin ruin 2
Parliament, bur itfelf.

The Lvils which we have fuflfered under, they
were commiited by the Judges; or by them ought
to have been, and might have been prevenied.

This Juage afiilted in cavfing the Miferies we
{fuffered in the Star~Chamber, and at the Council-
Table: he denied the known Rights, which he
ought to have granted us, to ftop cur Grievances
in the Ecclefiaftical Courts s he wus the Caufer of
our Sufferings in other Courts,

The belt Lovers of their Laws and Libertizs, the
moft honeft, futfer moft by an urjult Judge, they
moft oppofe bis Vices; dilhoneft Perfons fnd fch
2 Judge to fit their purpofes, the Judge finds
them for his, the Bond of Iniquity contederatcs
them.

He that wiil do ro wrong, will fuffer none
which he can help: The Man that knows himiclf
bern free, will do his utmoft to live fo, and to
leave Ireedom to his Polterity ; were he in Sla-
very, when by outward gefture thought to be
molt delighted, were his Mind then known, there
would be found vexation, and his bufy thoughs
employed to redeem himfelf and his Peflerity
from Thraldom. But to fay, could this Judge
intend to make himfelf and his own Polterity
slaves ? what he did was thro’ Error of Judement
only. No, my Lords, what his Aims and Endea-
vours were, 1s apparent. T'o confider Man in the
general, we fnall find in cvery Age he wiil be a
Swave to fome few, that many may be Slives to
him, he leoks to himiclf only 5 this he would do,
o+ torbuar Going, 1o be great, to be rich, had he
Children or Kindred, or had he none, This nighly
unjult Judge, by continuing Sins, maintained his
actions 0 prelerve himfelt; he knows, to be
found guilty it one ot his Offences, the Penalty of
the Law for iz, therefore covers the Offences com-
mitted with inventing and afting other.

For a Judge to be unjuflt, more hurts the Pub-
Jick than any other; he 15 not fufpected. Whar
4 Judge doth, is looked on asa thing that ought
to De done. The moft perntcious grear Man,
that by Cunning hath got to himfelt the Heart
and lTongue ol his Prince, his 11l Acts have died
with hiun, 1f Lot taken up by others, and then
they walk 1n Darknefs ;5 no Man will juflify what
he doth, by faying fuch a Favourite did ic; But
the unjult Judgments of this Judge, were given
1in Noon-day, were done in the face of the whole
Kingdom, 1n the hearing of fuch as might carry
the news to all parts of the Realm, and was chere-
fore done; his unjnft Judgmentswere our Records.,
We have jeen wicked great Men moft craftily
politick 5 they hated cur Laws, yet not meeting

with
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with active Judges mou]g]ed to their purpo_fes,
theyand their Aéts have died, t'h_e Realm 'ﬂourrl_h-
«d+ but of late, others lefs politick meeting with
moft unjuft Judges, every way as il as they
could wifh them to be, then did the Kingdom
faint, under the load of its Mifery did long
flruagle : Now iv’s rifing, I affure mylelf, your
[ordThips will affift to take off the burden.

If the Defigns of fome would not have fuch a
\an to be at liberty, a Warrant from {fome Lords
of the Council would foon have laid him in Prifon,
and given no Caufe; had he moved this Judge to
be difcharged or bailed, he could have obtained
peither. Il their Ways would not have endured
thar Man to live, 2 Judge reviling the Prifoner,
and the Counfel that moved for his Difcharge or
Bail, joincd with the hate of fome great Man,
might foon have moveda Goaler for unwholefom
Rooms and Lodging, and ill Dict for his Prifoner,
wnd they may foon take Lifc away. Oftenders in
Prifons are looked after to be fafe only; fuch
ss are brought in by Power againit Law, are
;},buf;:{.l.

Flad & great Man defired the Eftates of others,
the breach of a Proclamation nughe readily have
heen charged againft them in Star-chaiber  but
they, it may e, could have anfwered and cleared
themifelves, and proved their Anfwer by Tefti-
monivs : had they been referred to this Judge, he
would have expunged the one, fupprefled the
aoner. Then followed Fines to the value of their
Fitates or more 3 then Imprifonment of courfe,
ti!l they paid fuch Fines: your Lorafhips have
heard what this Judze did to the Seap-bsilers,

The Country-man followed the Plough, and to
his thinking hewasafiured of hisRight, Property,
and Liberty, which gave him ability to do it. He
balieved his Neighbour, his Landlord, his King,
could not take his Goods from him withoutr his
confent. He knew the vfual Payments by Law ;
and in extraordinary Caules thought to have thae
care to chule fuch for the Knights ot his Shire, or
for his Burgeffes, as might be mindtul of the Canle
of Payment, and of his Eftate.

This Country-man hath heard the Opinions and
Judgment of this Judge, hath feen his Goods
tken from him, wichout his, or his Knights of
the Shire, or Burgefies Confent or Advice, Thefe
have made him, his Wife and Children, to join
in tears to with they had never been born s chey
bave made them think on many ways to keep
fafe that Eftate which was yet left them, have
made them defire to fell all their Goods, and hide
the Moncy: but then he remembers this Judge,
how that he fhall be carried to Prifon, and re-
main there, if he pay not what it pleales others to
aflefs him, Then they think idle perfons (the
Drones and Moths of the Commonwealth) to be
awife People, whillt the Country-men expect,
and can think of nothing, but being Begoars,

Where publick and ¢normous Offences have
been committed, eminent and notorious Punifh-
ments muit be: fuch will make your Lordfhips
Proceedings highly efteemed, elfe there will b
fo many Offcnders, and none withour danger can
be punithed.

‘This Judge fubverting our Laws, took away
the [earts of many ; he fubfcribes for the King’s
Power, but fo as he put him on taking his Sub-
Jects Goods ; and of all other, fuch ways be moft

dangerous: for we know his Majefty is not the
Vor. L.

Iaft that fuffers, and is not the King worth many
thoufands ? |

The place of this Judge was to have given and
preferved to the King the Hearts of his Subjeés,
the due Execution of the Laws had done thiss
and when {uch notice 1s taken of a Prince, none
will confpire againft him, who cannot feign to
them{elves Safety before or after any Fadt com-
mitted, foreign Enemies will not invade his King-
doms.

Thus hath his Majefty now got our Hearts, and
will for ever bave them. This Judge 1s to anfwer
for what his Mujefty, and for what we have
fuffered.,

I am commanded by the Houfe of Commons
to deftre of your Lordfhips, that the Proceedings
again{t Sir Robert Berkley Kr. one of the Juftices
of his Mujelty’s Court of King's-Beuch, may be
put in as {pzedy a way of T'rial, as the Courie of
Parliament will allow.

At the fame time Mr, Ho/rs made a Speech in
behalf of Sir Randolph Ciew, formerly Lord Chief
Juftice of the Kiug’s- Beach,but remov’d for giving
his Opinion againit Loan-Money,

My Lords,

MFHefe Gentlemen have prefented unto your

Lordfhips the fad Object of Juftice pervert-
ed, Liberty opprefled, of Julgment turned into
Wormwood, the Laws, which fhould be the Bars
of our Gates to protect us, keep us, and all
that 1s ours in fatety, made weak and impotent,
to betray us unio the hands of Violence s inftead
of Props to fupport us, become broken Reeds to
decetve us, and run into our fides when we lean
upon them; cven {fo many Snares to entrap and
entangie us.

And all this by the Perfidioulnefs of thofe who
are intrufted with our Laws, who call themiclves
the Guardians, and the Interpreters of the Law
but by their accurfed Glofies have confounded the
Text, and made 1t {peak another Language, and.
another Senfe, than ever our Anceftors, the Law-
makers intended.

Our Anceftors made Laws to keep themfelves,
and their Pofterity after them, in the pofieffion of
their Eftates: thefe Judges could make the Law
itfelf rob us, and defpoil us of our Eftates. Were
we invaded or perfecuted at any time for pre-
tended Crimes, or rather becaule we were free
from Crimes? And did we put ourfelves upon
a Legal Defence, and fhelter ourfelves under the
Buckler of the Law, ufe thofe lawful Weapons
which Juftice, and Truth, and the common Right.
of the Subje@ did put into our Hands, would
this avail us? No: Thefe Judges would make
the Law wreft our Weapons from uvs, difarm us,
take away all our Defence, expunge our Anfwers,
even bind us hand and foot, and fo cxpole us
naked and bound to the Mercileflnels of nur‘Op-
preffors, Were our Perfons forced, and imprri:un-
ed by an A of Pover, would the Law relieve
us when we appealed unto it? No: It would
join hands wicth Violence, and add Bitternefs to
our Sorrow. Thefe Judges would not hear us
when we did cry; no Importunity could geta
Habeas Corpus : Nay, our Cries would difpleafe
them, and they would beat us for crying; and
over-do theunjuft Judge in the Gofpel, with whom
yet importunity could prevail,

1Y 2 My
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My Lords, the Commons of England finding
themfelves in this lamentable Condition, by the
Wickednefs of thefe Judges, it is no wonder that
we complain of them. It is no wonder if the
Knights, Citizens, and Burgefies affembled 1n
Parliament, have fent up fome of their Members
to ftand upon Mount Edal to curfe thefe Judges;
to denounce a Curfe upon themwho have removed
our Land-Marks, have taken away the Boundr
Stones of the Propriety of the Subjet, have lett
us no Mewm € Tuumy but he that had moft
Might had moft Right, and the Law was fure
to be of his fide.

It hath been the part of thefe Gentlemen who
have fpoken before me, to pray for Juftice upon
thofe Men, who would not do Juflice to others.
My Lords, I come upon another Errand, and yet
for Juftice too; for chere is Juilice upon Mount
Gerizim, as well as upon Mount Ebal, It 1s as
areat a point of Juftice to give a Blefling, a Re-
ward where it is due, as Punifhment were Punifh-
ment is due: for Reward and Pumifhiment, pie.
minm & pana be the two Legs that Jultice walks
on, and Reward is her right Leg, the more noble
and the moft glorious Supporture of that Sucred
and Divine Body, thar which God himfelf, the
Foundation of Juftice doth more delight in.

Tardior ad panas Deus ¢ty ad preiinia velox s
Punifhment 15 good as Phyfick in the Confe-
quence, Reward aswholfomie and nourifhing Food
in the Eilence; the one we do, becaule we mutt
do it as neceflary ; the other, becanfe we love to
do 1t, as being pleafing and delighttul.

Your Lordihips then, I doubt not, will as wil-
lingly join with the Commons 1n doing good to a
oood Judge, as in publifhing of the bad.

My Lords, We honour them, and reckon them
Martyrs for the Commonwealth, who {uffer any
thing by defending the common Right of the
Subject, when they will not part with their own
Goods contrary to Law; when indeed their pri-
vate Intereft goes along with 1ty or rarher be-
fore 1t; and the publick Concernment feems to
come but in a fecond place, Such were thofe
many whom thefe Judges have oppreffed; yert
thefe Men we magnity,and judge worthy of Praifz
and Reward.

But what Honour then is he worthy of, who
merely for the Publick, hath {uffered himfelf to
be diveited and deprived of his particular 5 fuch a
Judge as would lofe his Place, rather than to do
that which his Confcience told him was prejudicial
to the Commonwealth ¢ 1s not ne worthy of dou-
ble Honour?

And this did that worthy reverend Judge, the
Chief Judge of Eiugland ac that uime, Sir Randal
Crew, becaule he would not, by fubleribing, coun.
renance the Loan in the firlt Year of the King,
contraryto his Oath and Conicience, he drew upun
himielf the Difpleafure of fome great Perfons
about his Majelty, who put on that Project, which
was afterwards condemned by the Petition of
Right, in the Parliament of Tertio, as unjuft and
unlawful ; and by that means he loft his Piace of
Chief Juftice of the King's-Bench 3 and hath thele
14 Yecars, by keeping his Innocency, loft the
Profit of that Office, which upon a jult Calcula-
tion, in fo long a Revolution of time, amounts to
26000/, or thereabout.  He kept his Innocency
when others let theirs go; when himfelf and the
Commonwealcth were alike deferted : which raifes
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his Merit to a higher pitch. For to be honef:
when every body elfe 1s honeft, when Honefty s
in Fathion, and is Trump, as I may fay, is ne.
thing fo meritorious ; but to ftand alone in the
Breach, to own Honefty when others dare not dg
it, cannot be fufficiently applmu.!cd, nor ihfﬁcicntly
rewarded. And that did this good old Man do 1
a time of general Delertion, he preferved himfely
pure and untainted.

Terporibufque malis anfus is effe bsiiuc.

My Lords, The Houfe of Commons arc there.
fore Suitors unto your Lordf(hips, to join witkh
them in the Reprefentation of this good Mans
Cafe unto his Muyelly, and humbly to befeech his
Majefty to be fo good and gracious unto him, g
to give him fuch Honour (the qu:lity of this Cats
confidered) as may be a noble Mark of Sove-
retgn Grace and Favour, to remain to him and
his Pofteiity 5 and may be in {ome mealure, 3
proporuionable Compenfation for the great Lols he
hath with {fo much Pattence and Relolution
fu{tained.

After the Conference the Lords came to the
following Reloiutions.

Die Mrercur, 20 die Jan. 1640.

Ir was Refolved by the Lords upon the Queftion,

Nremine coitiraciceite s

I, Hat the Ship-Writs, theextra-judicial Opi-
nions of the Judges therein, both firitand
laft, and the Judgment given in NMr. Hamipdeos
Cafe, and the Proceedings thercupon m the Iig-
chequer-Chamber, are all 1.-cal, and contrary o
the Laws and Statates of this Realm, contrary o
the Rights and Propricties of the Subjects of s
Realm, contrary to former Judgments in Parlia-
ments, and contrary to the Petition of Right.

Likewile refolved upon the Queliion, Nejiae
P 5
coirliradicente s

H. IEYHat the extra-judicial Opintons enrolled

L inhe Exchequer-Chamber, and in other
Courts concerning Ship-Morey, and all the Pro-
ceedings thereupon, are Hlegal in part and in
whole, and conrary to the Laws and Statutes ot
this Realm, and conirary to the Rights and Pro-
prieties of the Subjects of this Realm, and contrary
to former Judgments in Parliaments, and contrary
to the Fetitlon of Right.

Die Venertsy 26 die Februarii, 16.40.

¥ Pon the Report of the Right Honourable
the Lords Comnmittees appointed to confider

of the way of Vacating of the Judgment in the
Lxchequer concerning Ship-Money, it was Grder-
ed by the Lords Spiritual and Temporal in the
High Court of Parliament affembled, That the
Lord Keeper or the Mafter of the Rolls, the
two Lord Chief Jultices, and the Lord Chief
Biron, and likewife the Chief Clerk of the S:ar-
chamber, fhall bring into the Upper Houfe of
Parlament the Record in the Exchequer of the
Judgment inMr. Heanpdei’s Cafe concerning Ship-
Money ; and alfo the feveral Rolls in each feveral
Courtof King’s-Bench, Common-Pleas, Exchequer,

Star-Chamber, and Chancery, wherein the Judges
I XTI
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judicial Opinions in the Cafes made touch
f;frrgljn p- Mone;) be entred ; and that a Vacar thall
be made in the Upper Houle of Parliament of the

faid feveral Records : And likewife the Judgment
of Parliament touching the Illegality of the faid
Judgments in the Exchequer, and the Proceedings
rhcr:zupnn ;and touchingthe Ilegality of theextra-
judicial Opintons of the Judges in the faid feveral
Courts concerning Ship-Money be annexed and
apeftiled unto the fame. And thac 2 Copy of the
Judgmentof the Parliament concerning the Illega-
ity of the faid Judgment in theExcl3cq11fr, and the
faid extrajudicial Opinions of thefaid Judges con-
cerning Ship-Money, be delivered to the leveral
Judges of Affize ; and that they‘be required to
publifh the fame at the Affizes in each fevera]
County within their Circuits, and to take care that
the fame be entered and enrolled by the feveral
Clerks of Affizes: And if any Entry be made by
any Crftos Rotulorum,or Clerk of Affize, of the faid
Tudgment in the Exchequer, or of the faid extra-
judicinl Opinions of the Judges, that feveral Varars
be made thereof, per judicium in Parlianient, : And
thatan A& of Parliament be prepared againft the
faid Judgment and extra-judicial O_pinions, and
againft the Proceedings touching Ship-Money.

Memorandum qiod vicefino [eptimo die Febr, 1 640,
Annogue regii Regis Dowini wofiri Carols Anglic
£
decimo fexto

Acatur iftud Recordum &3 Fudicium inde bahi-
V tuin per confiderationein € fudiciumm Dowing-
vittir Spiritual. € Temporal. in Curig Porliam, €5
Lrrotulaentuin ejufdemn cancellotuy.

Meinorand’ guod vicefio [optimo die Fobr pred.

Stud Irvotul. & omniq € Jingula iit codzin contentq
{5 exprefle vacaitnr per fudicinin Dowmnorun:
Sprritualivm & Tewmporalium i3 Cusin Parliainent,
And thatall the Rolls be rafed crofs with a Pen,
and fubfcribed with the Clerk of the Parliament’s

Hand., All which was accordingly done i open
Courr,

After this it was Refolved upon the Queftion,
Nemiite coutradicente :

’IHH the Refolutions of the Judges touching
the Shipping-Money, and the Judgment

given againft Mr. Heinpdeir in the Exchequer, and
all the Proceedings thereupon, are againft the

great Charter, and therefore void in ILaw,

Refolved upon the Quettion, Newiue contradicente s

Hat Pacats and Cancellations fhall be made
of the Refolutions of the Judges touching

the Shipping-Money ; and of the Enrolments
thereof In the feveral Courts, and of the Warrants

for Ship-Writs, and Proceedings therein ; and
the Judgment gwven againft Mr., Hampden, and
Proceedmgs therctipon 3 and that Entries be made

of thofe Facats upon the fevers) Rolls, according
t0 the Form read 1n the Foufe,

The fame Seflion an A&

for that purpofe, viz.

Hat the Charge impofed upon the Subject

for providing and tarnithing of Ships, com.-
Monly called Ship-Money, and the extra-judicial
Pinions of the Juftices and Barons,and the Writs,

of Parliament paffed
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and every of them, and the Agreement or Opinion
of the greater part of the Juttices and Barons,
and the Judgment given agawnlt Fobir Hampden,
Elq; for the Payment of Sh ip-Money, were, and
are contrary to, and againft the Laws and Statutes
of the Realm, the Right of Property, the Liberty
of the Subjects, former Refolutions of Parliament,
and the Petition of Right made in the third Year
of his Majefty that now is. .

. That all and every the Particulars prayed and
defired in the Petition of Right, thall from hence-
forth be put in execution, and fhal] be firmly and
irictly holdenand obferved, as in the fame Petition
they are prayed and expreffed ; and that all and
every the Records and Remembrances of 4] and
every the faid Judgments againtt the faid Fobp
Haiipden, and all and every the Proceedings what-
foever, upon or by colour of any of the faid
Writs, called Ship-#'7its, and all and every the
Defendants on every of them, fhal] be adjudged
to all Intents, ConftruGions and Purpofes, to be
utterly void ; and that alj and every the faid Judg-
ment, Inrolment, Entrics, Procecdings, and De-
pendants of what kind foever, fhall be vacated and

cancelled, in fuch Manner and F orm as Records
ule to be that are vacated.

Afterwards Articles were exhibited againft the

other Judges. Thofe aganft Mr. Juftice Crawley
were dehivered by My, Waller, Fuly 6, 1641. who
{poke as follows -

My Lords, .
Am commanded by the Houfe of Commons,
to prefent you with thefe A rticles againft Mr.
Jultice Crawley, which when your Lordfhips fhall
have been pleafed to hear read, I fhall ke leave
(according to Cuftom) to fay fomething of what
I have collefted from the Senfe of that Houfe,
concerning the Crimes therein contained.

Their the Charge was read,
judicial Opinions fubferibed, and Fudgmeit given
Jfor Ship-Money 5 aid after a Declaration in bis
Charge at an Affize, That Shi p-Money wes f5 in-
beient a Right in the Crows, that it would 1ot be
it the Power of a Parliament 1y 1ake 17 away,

My Lords,
Not only my Wans,

contatiing bis exiya-

but my Affe@ions, ren-
der me lefs fir for this Employment ; for tho’ it
has not been my Happinefs to have the Law a
part of my Brecding, there is no Man honouts
that Profeffion more, or has a greater Reverence
towards the grave Judges, the Oracles thereof,
Qut of Parliament all our Coyrts of Juftice are
govern'd or directed by them; and when a Par-
llament is called, if your Lordihips were not
allifted by them, and the Hopfe of Commons
by other Gentlemen of thar Robe, Experience
tells us, it might run a Hazard of being ftyld Pas-
liamenttin indoftorum. Byt qs all Profeflions are
obnoxious to the Malice of the Profeffors, and by
them mott eafily betray’d ; fo, my Lords,thefe Ar-
ticles have told you, how thefe Brothers of the Cojt
are become fratres iy malo; how thefe Sons of the
Law have torn out the Bowels of their Mother .
But the Judge (whofe Charge youlatt heard)in ope
Expreflion of his, excels no Jefs his Fellows, than
they have done the worft of their Predeceflors, in
this Confpiracy againft the Commonwealth, Of
the Judgment for Ship-Voney, and chofe extra-ju-
dicial Opinions precedi ng the fame, (wherein they

are
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are jointly concern’d) you have already: How
unjuft and pernicious a Proceeding that was, 1n
{o publick a Caufe, has been fufficiently exprefled
to your Lordfhips : But this Man adding Defpair
to our Mifery, tells us from the Bench. That
Ship- Money was a Right {o inherentin the Crown,
that it would not be in the power of any Act of
Parliament to take it away, FHerein, my Lords,
he did not only give as deep a Wound to the Com-
monwealth as any of the reft, but dipped his
Dart in fuch a Poifon, that, {o far as in him lay,
it might never receive a Cure. As by thofe abor-
tive Opinions, {ubfcribing to the Subverfion of
our Property, before he heard what could be faid
for it, he prevented his own ;5 fo by this Dechr-
ration of his, he endervours to prevent the Judg-
ment of your Lordfhips teo, and to conhne the
Power of a Parliament, the only Place wiere this
Mifchief might be redrefs’d,  Sure he 1s more
wife and learned, than to believe himfelf 1 this
Opinion, or not to know how ridiculous it would
appear to a Parliament, and how dangerous to
himfelf : And therefore, no doubt, bur by fay-
ing no Parliament could abonfly this Judgment,
his Meaning was, That this Judgment had abo-
Iifh’d Parliaments.
This Impofition of Ship-Aoxey {pringing from
a pretended Neceflity, was it not enough that 1t
vas now grown annual, but he muft entail it upon
the State tor ever; making Neceflity inherent to
the Crown, and Slavery to the Subjelt ? Necel-
fity, which diffolving all Law, is fo much more
prejudicial to his Majefty, than to any of us, by
how much the Law has invefted the Royal State
with a greater Power and ample Fortune: For fo
undoubted a Truth 1t has ever been, that Kings
as well as Subjeéts are involved in the Contufion
which Neceflity produces,thatthe Heathenthought
their Gods allo obliged by the {ame, Pasrcainus ne-
ceffitatiy quam nec Howmines nec Dii fuperant. This
Judge then having in his Charge at the Affize de-
clared the Diffolution of the Law, by this fup-
pofed Neceffity ; with what confcience could he, at
the {ame Aflize, proceced to condemn and puniih
Men, unlefs, perhaps, he meant the Law was ftill
in force for our Deltrultion, and not for our Pre-
fervadon ? that it fhould have power to kill, and
none to protectus? A thing no lefs horrid, than
if the Sun fhould burn without lighting us, or the
Earth ferve only to bury, and not to feed and
nourith us., But, my Lords, to demonftrate thac
it was a fuppofititious, impoled Neceility,and fuch
as they could remove when they pleafed ; at the
laft Convention in Parliament, a Price was {et up-
on it, for twelve Subfidies you may ieverfe this Sen-
teice. It may be faid, that fo much Money would
have removed the prefent Neceflity 3 for twelve
Subfidies you fhall never [uffer Necellity again, you
fhall for evir abolifh that Fudgment. Here this
Myftery is revealed, this Vizor of Neceffity is
pull’d off 5 and now it appears, that this Parlia-
ment of Judges hath very trankly and bounnfully
prefented his Majefty with twelve Subfidies, to be
levy’d on your Lordfhips and the Commons, Cer-
tainly there is no Privilege, which more properly
belongs to us, than to open the Purfe of a Subjett;
and yet thefe Judges, who are neither capable of
fitting among us in the Houle of Commons, nor
with your Lordfhipsotherwife than your Affiftants,
have not only aflumed to themfelves the Privi-
lege of Parliament, but prefumed at once to make
2 Prefent to the Crown of all that either vour
I
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Lordfhips, or the Commons of England do, or
fhall hereafter poffefs,

And becaufe this Man has had the Boldnefs to
put the Power of Parliament in Balance with the
Opinion of the Judees, I fhall intreat your Lord-
fhips to obferve by way of Comparifon, the folemn -
and fafe Procceding of the one, with the precipi-
tate Difpatch of the other. In arilament (as
your Lordihips kuow well) no new Law can pafs,
or old be abrogied, till it has been thrice read
with your Lordihips, thrice in the Commons
Houlfe, then e receives the Royal Affent; fo that
us hike Gold feven times purify’d:s Whereas thefe
Judges, by this one Refolution of theirs, would
perfuade his Majelty, that by naming Necefliry,
he might at once difiolve, (atlealt {utpend) the
oreat Charter, thivtv-nwo times confirmed by his
Royal Progenizors, the Petttion of irbe, and all
other Laws provided for the Maintenunce of the
dght and Property of the Subject. A firange
FForce, iy Loz, o thie Sound of this Werd Ne-
ceffiryy thag, le a Charm, 16 fhould Gicnce the
Laws, while we are defootPd of all we have s for
that bara Parr of our Gooeds was talien, v owlIng
to the Grace and Goodnefs of the Xing: ior fo
much as concerns thele Judges, we have no more
left than they perhaps may detirve to have, when
your Lord{hips thall bave pafied Judgment upon
them for this Negled of their Oathis, and biiray-
ing that publick Truft, which, for the Conferva-
tion of our Laws, was repos’d in them.

Now for tiie Cruelty and Unmercitulaefs of ..,
Judgment, you may pleale to remember, that 1n
the old Law they are forbid to feethea Xid in hi;
Mother’s Miik ; of which the received Interpreta-
tion 15, Tnat we thould not ufe that to the De-
{truction of any Creature, which was mcended for
its Prefervation. Now, my Lords, Godand Nawre
have given us the Sea, as our beft Guard againtt
our Loemics ; and our Shins, as our greatett Glo-
ry above otier Nations : And how barbaroufly
would thefe dlen have ler in the St vpon us at

once, to walh awiay cvr Libertiesy and to over-

whelm, 1f not our Lan, oli the Properiy we have
thercin, making the Supply of our Nevy a Pre-
tence for the Ruin of our Nation ? For obfrve, |
befeech you, the Fruit and Confequence of this
Judgment, how this Money has profper’d, how
contrary an Ettect it has had to the End for which
they pretended to take it.  On every County a
Ship 1s annually impofed 5 and who would not ex-
pect, but our Seas by this time fhould be cover’d
by the Number of our Ships? Alas! my Londs,
the datly Complaints of the Decay of our Navy
tell us, how 1l $hip-Noiey has maintain’d the
Sovereignty of the Sea; and by the many Peti-
tions which we receive from the Wives of thofe
miferable Captives at Alsicis (being between four
and five thoufand of curCountrymen) it does too
evidently appear, that to make usSlaves ac Home,
s not the Way to keep us from being made Slaves
Abroad. So far has this Judgment been from re-
lieving the prefent, or preventing the future Ne-
ceflity, that as 1t changed our real Property into
a Shadow of a Property, {o of a frigned it is made
a real Neceflity,

A little before the approach of the Ganls to
Rome, while the Roimans had yet no apprehenfion
of that Danger, there was heard a Voice in the
Air, louder than ordinary, The Gauls are coie 3
which Cry, after they had fack’d the City, and
befieged the Capitol, was held fo ominous, that

Ly
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Livy ¥ relates it as a Prodigy. This Antir:ipgtion
of Neceflity feems to havt:_ been no ]efs 0IMIinous
to us: Thefe Judges, like ill-boding Birds, have
call’d Neceflity upon the State, 1n a oime, which,
[ dare fay, they thought themlelves In greateft
Sccurity. But if it feem fuperftitious to take this
2s an Omen, fure Iam we may look on it asa
Caufe of the unfeigned Neceflicy we now fuffer:
For what Regret and Difcontent had this Judg-
ment bred among us? And as when the Noife
and Tumult in a private Houfe grows fo loud, as
o be heard in the Streets, it calls in the next
Dwellers, either kindly to appeafe, or to make
their own ufe of domeltick Strife; fo in all like-
{ihood, our known Difcontentments at Flome
have been a concurrent Caufe to 1nvite our Neigh-
bours to vifit us, fo much to the Expente and
Trouble of both thefe Kingdoms.

And here, my Lords, I cannot but take no-
tice of the moft fad Effeét of chis Oppreffion, the
iil Influence it has had upon the antientReputation
and Valour of the Englih Natton: And no won-
der; for if it be true, that Oppreflion makes a
wife Man niad, it may well Tufpend the Courage
of the Valiant. The fame happened to the Ro-
mans, when, for Renown in Arms, they moft ex-
celled the reft of the World 5 the Story 1s but
fhort. >Twas in the Time ot the Deceznviri, (and
Ithink the chief Troublersof our State may make
up that Number.) The Decemviri,my Lords, had
fubverted the Laws, fufpended the Courts of Ju-
ftice, and {which was the greateft Grievance both
to the Nobility and People} had, for fome time,
omitted to aflemble the Senate, which was their
Parhament: This, fays the Hiftorian, did not
only dvject the Romans, and make them defpair
of their Liberty, but caufed them o be lefs valued
by thetr Neighbours. The Sabdines take the Ad-
vantage, and invade them ; and now the Decem-
wirt are forced to call a long defired Senate,
whereof the People vere fo glad, that Hoffibus bel-
leque graticiit babaeruni : This Aflembly breaks up
in Difcontent, neverthele(s the War proceeds ;
Forces are raifed, led by fome of the Decemuirs s
and with the §abines, they meet in the Field,
know your Lordfhips expeét the Event : My Au-
thor’s Words of his Countrymen are thefe, Ne
guid i aut eufpicio Deccisvivorum profpere gere-
ety vine fe patiebaniur y they cholerather tofutfer
a prefent Dimination of their Honour, than by
viclory to confirm the Tyranny of their new Ma-
fters.  Attheir Return from their unfortunate Ex-
pedition, after fome Diftempers and Expoftula-
tons of the People, another Senate, that is, 2
lecond Parhament is cal’d ; and there the Decein-
viri are queftioned, deprivid of their Authority,
imprifon’d, banifh’d, and fome lofe their Lives:
And foon atzer this Vindication of their Liberties,
the Koinans, by their better Succels, made itappear
to the World, that Liberty and Courage dwell al-
ways in the fame Breaft, and are never to be di-
vorced.  No doubt, my Lords, but your Juftice
fhall have the like Eifect upon this dif pirited Peo-
pie. *Tis not the Reftitution of our antient Laws
aione, but the Reftoration of our antient Courage,
which is expected from your Lordfliips. I need
not fay any thing to move your juft Indignation,
that this Man fhould fo cheaply give away that

*Lib. 5. ¢ 32,
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which your noble Anceftors, with fo much Cou-
rage and Induftry, had fo long maintain’d, You
have often been told how careful they were, tho
with the hazard of their Lives and Fortunes, tg
derive thofe Rights and Liberties as eatire to Po-
fterity, as they received chem from their Fathers
what they did with Labour, you may do with
Eafe ;5 what they did with Danger, you may do
fecurcly. The Foundation of our Laws is not
fhaken with the Engine of War; they are only
blafted with the Breath of thefe Men, and by your
Breath they may be reftored.

What Judgment your Predeceflors have given,
and what Punifiments their Predeceflors have {uf-
fered for Offences of this Nature, your Lordfhips
have already been fo well informed, I fhall not
trouble you with a Repetition of thofe Prece-
dents. Only, my Lords, fomething I fhall take
leave to oblerve of the Perfon with whofe Charge
I have prefented you, that you may the lefs doub:
of the Wilfulnefs of this Offence.

His Education in the Inns of Court, his con-
ftant Practice as a Counfellor, and his Experi¢nce
as a Judge, confidered with the Mifchief he has
done, makes it appear that this Progrels of his
thro’ the Law has been like that of a diligent Spy
thro® a Country, into which he meant to conduét
an Loemy.

To let you fee he did not offend for Company,
there 1s one Crime fo peculiar to himfelf, and of
fuch Malignity, that it makes him at once unca-
pable of your Lordfhips Favour, and his own
Subfiftence incompatible with the Right and Pro-
perty of the Subject. For if you leave him in 2
Capacity of interpreting the Laws; has he not
declared his Optnion, That your Vores and Re-
folutions againit Ship-Money are void, and that
it is not in the Power of Parliament to abolifh
that Judgment ¢ To him, my Lords, that has thus
played with the Power of Parliament, we may
well apply what was once faid to a Goat browfing
ona Vine:

Rsde, Caper, vitein; tamen bise cuim fladis ad
aras,
In tua quod fundi Corna poffit, erit,

He has cropt and infring’d the Privileges of a
banifh’d Parliament 5 but now it 1s returned, he
may find it has Power enough to make a Sacri-
fice of him, to the better Ettablithment of our
Laws: And in truth, what other Satsfaction can

¢ make his injured Country, than to confirm,
by his Example, thofe Rights and Liberties which
he had ruined & his Opinion ¢

For the Proots, my Lords, they are fo mani-
feft, that they will give you little trouble in the
Dilquifition : his Crimes are already upon Record,
the Delinquent and the Witnefs 1s the fame ; hav-
ing from {everal Scats of Fudicainre proclaimed
himfelf an Enemy to our Laws and Nation, ex
ore fio judicabitur, To which purpole 1 am com-
manded by the Knights, Citizens, and Burgefles
of the Houfe of Commons, to defirc your Lord-
thips, that a {peedy Proceeding niay be hadagainft
Mr. Jultice Crawley; as the Courle of Parliament
will permit,
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Y EFORE this time, that is to fay,
s ﬁ}ij}z upon Thuifday next after the Octa-
o3l [s2) )& ves of the Holy Trinity mn the faid
: oo Term, before our SOVﬁrtlﬂ'l] Lord
the Knm' at IVufliminfler, upon the Outh of
twelve ]urors it is prefented, That whereas the
Court of our Lord the King of Cemirerr Pleas is,
and from the time to the contrary of which there
is no Memory of Man, hath been an antient
Court of Record of our {aid now Lord the King
and his Progenitors and Anceftors, Kings and
Queens of Erngland, for the Adminiftration of
Juttice o the Subjects of this Kingdom of Exng-
[oxd, and others in Cominngir Pleaes, moved and
arifing thro’ all the Kingdom of Eiglaind: And
whereas it 1s againft the Crown and Dignity of
the King’s Majelty, and againft the Law and
Cuftom of this Kingdom of Englend, for any
Perfon or Perfons todifturb the Court aforefaid,

or any Juftices of the faid Court, the faid Court
being open, and the Judges of the faid Court
bemﬂ'prt,ilnt 'md]udlcnllv fitting: And where-
as Richard Hutton Kinight s, and f01 divers Years
now laft paft, hath been, and yet Is one of the
Juftices of our fud now Lord the King of this
Court: Neverthelefs one Thoinas Hﬂuzfa;z of
Ciecke 1n the County of Northanpton, Clerk,

not having God before his Eyes, but by the In-
ftigation of the Devil moved and feduced, ma-
hcmuﬂy with himfelf imagining, andin hisMind
compafling by what I Means he mf“hr the alore-
faid fxrcbmdﬂm‘mzhnwht theu,andthen and
yet being one of the ]‘.1[11{205 of our fud now

many ways to defame and fmndallzc, 'md con-
triving and malicioufly intending, as much as
Wis 1n hlS power, to bring the faid Richard Hut-
ton o Scandal, Ignominyg Contempt, and
vile Charalter, and the faid Richaid luti6, of
his Life and Goods and Chattels, Lands and
Tenements, wickedly and nmlmmuﬂy to de-
prive; asalfo the Difpleafure and Indignation of
our Fud now Lord the King aea aint the faid
Richard Hution o fhir upand pro'foke and ufing
his utmoft Endeavour to make the faid Richard
Hutteir be held and efteemed a Traitor as well
by our faid Lord the King and the Peers of this
Kingdomof Eiglaid, as by all the loyal Subje@is
of our faid Lord the King: And the aforefaid
Court of our faid now Lord the King of Commsin
Pleas, and the Juftices of cur faid Lord the King
ot the faid Court in the faid Court being prefent,

and ]udlcmlly fittnz, to difturb, and the Ad-

"I

.

miniftration of Juftice in the faid Court to hip-
der, the fourth Day of Aay, in the fourteenth
Year of the Reign of our Lord Churles by the
Grace of God, of Eungland, Scotlannd, Fraice and
Treland, King, Defender of the Fairh, &¢, at the
City of /" efinnfter in the County of Middy’, iz,
tn the great Hall of Pleas there, the Court of
our faid Lord the King, thatis to fay, the Court
of our {aid Lord the King before him the King,
the Court of Chaicerry, and the Court of our
faid Lord the King of Comsmeir Pleas, in the
aforefaid great Hall ‘of Pleas aforefid open, aid
the ]u[’tlccs of our faid Lord the King in the
Court aforefaid then there prt.i..,nt, and Judi-
cially fitting, 1n afliduoufly attending and hear-
ing the Matters and Caufes of our faid Lord the
King, his People and Kingdom of Englan, and
in miniftring the Laws of the Kingdom afore-
faid to the Sub]-{.ms of our faid Lord the King;
the aforefzid Thoinas Haizifeir to the Bar of the
aforefaid Court of our faid Lord the King of the
Coizinon Pleas, then and there 1’101&."]{]\; and by
Force and Arms, &¢. came, the faid Coust of
Cominon Pleas then and there in the aforefaid
great Idall being open as aforefnid, and the
aforefald Richard Hutton Knight, and the other
Juftices of our {aid Lord the King of the Court
of Caiinon Pleas atorelaid in that Courr, then
there as aforcland being prefent, and Judicialiy
fitting; and the Aforefaid Thoias Heryifai, then
and there out of his mere Malice, evil Mind,
and wicked Intention, in the Prelence and
Hearing of the aforefud Juftices of the afore-
faid Courtof Coainizon Pleas, and divers S::!j AN
at Law, and many venerable Men, and othe
faithful Subjedts of our faid now Lord the | Ny,
falfely, wickedly, and malicioufly accufed tic
aforelaid Richard Huston Knight, of Fligh Tre:-
fon, and then and there fllfcl}J wu:Lu‘lw and
matictoufly, thefe fcandalous, venomous, d:.it
matory £iglifo Words, openly, publick I}., TR
with a loud Voice faid, publifhed and fpoke.
viz. I (him the fud Thowas Herrifon meo mmu;
ao accufe Ny, Fuflice Hutton (the aforelad
Kichard Hu'tonr Kmight, one of the Juftices ¢
ur flld L.o-d the I‘Llﬂﬂ' of the Cf"ﬂhfﬁ’ PZ.:E"
meaning) of High T:':i'ﬂ_ﬁ?r’ : To the great hui
and dLI‘U”EI[iOI] of the Crown and D]f*mt}, of avs

{nd Lord tue King, and of his Royal Power,

and the manifeft CTJnthpt and Scindal of his

Courts aforefaid, and of the Juitice and Laws
of our Laid Lord the King, his Kingdom afore-
faid, and the Court of Cmfmzm: Ptm.r aforefatd,

andd che Juftices of our faid Lord the King, and
¢ Ad'nh

+ e was Parfon of Creede in Noytl ampenfhira,
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¢ Adminiftration of Juftice in the faid Court, to
¢ the moft evil Example of all other Oficnders
¢ hereafter in the like Cafe, and to the more grie-
¢ vous Scandal, Infamy, Difgrace, and hinal De-
¢ grudtion of the aforefaid Richard Ilutton Knight,
¢ and againft the Peace of pur‘ﬁud now Lord the
¢ King, his Crown and Dignity, el

To this the faid Thomas Flarrifon hath pleaded
Not Guilty, and hath put himfelf upon the Coun-
ty, and the King’s Attorney of this Court llk?..
wife. You are now to enquire whether the faid
Thomas Harrifon be guilty of this Crime, Yea
or No.

M. Serjeant Heath. May 1t pleafe your Lord-
fhip, and you Gentlemen of the Jury do hear,
that by reading of the Record, that there is an
Inditment preferred on the Bebalf of the King
againft Zhontas Harrifen who 1s now at the Bar,
and that it is for a notable and infolent Contempt
in this Hall againft Juftice Hutton and the Laws
of this Kingdom. The Indi¢tment {ets it out
thus : That the Court of Common Pleas 1s an an-
tient Court, and that it is againft the Crown and
Dignity of the King, and the Courts of Juftice,
that when the faid Courts were [itting, they, or
any of the Minifters of the faid Court fhall be
difturbed. It is further faid, that Mr. Jultice
Hution is, and for many Years Jaft paft hath been
one of the Judges of the Court of Comuoir Pleas
and that the Detendant who is now at the Bar (M.
Harrifon a Clerk) being moved with Malice againft
the Perfon of Mr. Juftice Hutfonr, and intending
to bring Mr. Juttice Hutton 1nto the King’s high
Difpleafure, and to hazard the lofing of his Life
and his Eftate, and the Forfeiture of his Goods,
and to difturb the Peace of the King, and the
Court of Juftice fitting, did falfely and mali-
cioufly the 4th of May latt in WWefltminfter-Hell in
the City of Weftminfter, the Court being fitting,
this Court and the Court of Chaucery, and the
Court of Comunon Pleas, this Defendant, boldly,
andacioufly, and malicioufly did rufh to the Bar
of the faid Court of Common Pleas, Mr. Juftice
Hutton and Mr Juftice Crawley then and there fit-
ting, there attendingtothe Service of the faid Court,
there with a Joud Voice fpake to Mr. Juftice Hu#toi
fittingasa Judge: fdo accufe My, Fuftice Hurton of
High-Treafon.  This Offence being committed in
this Manner and in this Place, and with fuch a
Boldnefs, is laid to be of a high Nature, and to
the Contempt of the Crown, and Dignity of all
the Courts of Juftice, where the King 1s wholly
interefled. Whether this Offence may be punifhed,
that is the Force and Intent of this Inditment,
My Lords, to this the Defendant hath pleaded
not gmley : we that be of the King’s Counfe! fhall
make it appear, that this Defendant did do this,
and 1n this Manner as it 1s {et forth,

Mr. Artorney *. 1 defire that this
Examination may be read ; but let

him fee 1t, whether 1t be his Hand,
yed, Or no.

Harrifon. It is my Hand.
 The Examination of Thomas Harrifon of Crecke
in the County of Northaispton, Clerk 5 being ex-
amined before my Lord Chief Juftice Brampfton,
faith, that it is true, that whereas Mr Juftice Hut-
toir, and Mr. Juftice Grawley ficting in the Court
of Common Pleas, he came to the Bar, and there

did‘ publickly charge Mr. Juftice Hus¢on with High-
"oL. 1
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Treafon, Fe charged him firlt with denying the
King’s Supremacy, next with moving the People
to Sedition, and thefe be the Points on which he
charged him with High-Treafon, as aforefaid.
Farther, he was afked why he charged him with
the firft, and how he doth deny the King’s Su-
premacy : he anfwers, for that by common Fame
upon Saturday lalt in the Exchequer-Chamber he
did deliver his Opinion, that the King had no
lawful Power to levy the Ship-Money. Being
afked whether he heard the Argument, he an-
fwered, he heard it nor, but received it from the
common Report of others. Being further afked
why he charged him with flirring up the People
to Sedition; heanfwered, that was becaufe by the
Report of divers near to the Place where this
Exanmunant dwells, the People go on more and
more 1n their Stubbornnelfs, refufing the paying
of Ship-Money ; the which is contrary to the Opi-
nion of all the Orthodox Divines of this Kingdom;
and in that Mr. Jultice Hutton riding that Circui,
hath given the People fuch an Encouragement to
their Di{obedience. Being farther afked, whether
any other Perfon did know of this his Intent y he
aniwered, that there were two other Perfons with
him, but they did not know any thing of his In-
tentions, till they heard it {poken at the Bar. Be-
ing afked why he made choice of this publick
Way 5 the Reafon he faith was, becaufe he deli-
vered his Opinion publickly, therefore he thought
that to be the beft Way ; and if it had been done

in a private Way, he thought it fit to acquaint
him with 1t 1n a private Way.

Tuomas HarRRrRISON,

My, Attorney. May 1t pleafe your Lordfhip,
and you of the Jury, the Prifoner at the Bar,
Mr. Harrifon, ftands indifted of a very foul
and horrible Offence, of a forged Accufation
framed and contrived out of his own Brain. It
fhould feem it was out of fome rotten and inve-
terate Malice, a thing for swhich there 1s no Co-
lour nor Appearance of Truth, and he confeffech
it was upon the Ground of common Fame, Now
you know what common Fame 1is, a Mendax,
he charged this Reverend Judge, as you have
heard, that he did deny the King’s Supremacy,
and the Reafon was, becaufe he heard by com-
mon Fame, that the Judge had delivered his
Opinton, that the King had no Power to levy
Ship-Money. Secondly, becaufe he ftirreth up
the King’s Subjects to Sedition ; and he giveth
that fora Reafon, in that the People of Northamp-
ton do go on in the Denial of the Payment of
Ship-Money.

My Lord, 1t 1s a heavy Thing to accufe any
Man of Treafon, whereby he fhall forfeit his
Lands and Goods, and lofe his Life : and furely
by the old Law, this falfe Accufer fhould undergo
the fame Punifhment as he thould, that is accufed,
if found guilty.

My Lord, the Place of a Judge is a Place of
oreat Honour and Trutt. Of Honour, for they be
reckoned in the old Statutes among the Magnates
Regni, 2 Ric. 2. &c. And thefe People that be
the Authors and Publifhers of thefe bafe Scandals,
they are reckoned to be the Sowers of Difcord,
and are Subverters of the Peace of the Common-
wealth. And furelyif Mr.Harrifon had looked upon
thefe Statutes, he would have becn better advifed .
Of Truft, for he trufted with the Adminiftration
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of equal Juftice between the King and his Subjects,
and the Lives, Fortunes, and Eftates of Men.
Therefore being a Place of fo great Flonour and
Truft, the Scandal is the greater; and Offences
and Crimes againft them have been punithed not
with ordinary Punifhment.

25 Edw, 111 1 pr. It is declared to be Treafon
to kill a Judge 1 execution of his Office.

Our Books fay, That if one draw a Weapon
upon a Judge fitting in Judicature, the’ he firike
him not, he fhall be imprifoned during Life, and
forfeit his Goods and Lands, and lofe his Right
Hand.

Tho’ the Offence be not done to the Judge, yet
being in the Judges prefence (the Courts fizting)
as if one ftrike a Juror, or any other Perfon in
IWeftminfter- Fall, fitting 1n the Courts, 1t hath been
punifthed with the lols of Hand, Goods, and
Lands during Life; this appeareth, 19 £4. 3.
Judement, 174. 22 Ed. 3. 13. Adich. 6 kd. 3.
Coraim Reége, Rot. Staiiford’s Pleas of the
Crown, 38.

The Oftence of Mr. Hariijon 15 not for accufing,
Judge Hutton, or any other, of Treafon, for Gud
torbid but that thould be lawtul where there s
jult Caule ; but to do 1t without any ccluur of
Grouad, and to foree a falfe Accufation out of
his own Brain, and to act in fuch an infolent and
mad way againit a reverend Judge, fiteing i the
Seat of Judgment, this is the Qilence.

a7 Hen. 6. 9. 1t one call another Traitor, an
Appeal Jieth Gefore the Conftable and Marfhal ;
and if the Appellant be killed in Battle, it is ju-
{tifiable.

20 lib. .#fs. One called Jultice Seatonr Traior,
and anfwered well in Damages, as appeareth more
at large 13 the Record than in the Printed Book.

Miich, 5 Car. in Benco Regis, Nich. Jeoffes was
mdidtedand iinzd inthe King’s-Bench, for writing
a Pedition, whevein he fuld the Lord Chiet Juftice
Code was a Lraior,

Trealons are declared by the Statute 25 L4, 1.
and this Geatlem oy may expound a Text, he can-
not cxponid Statutes, tor this 1s proper fer the
Judges of the Realm.

He 15 not to judge what is Treafon, and what
not: Ticigent febrilie fabri, ler him keep him-
il within the compals of his own Profeflion.

This Ofience 1s contia Corenaim & Diviniatein,
and the Scandals againit the King’s Judges and
Miniiters rrenchupon the King himielt, and there-
fore his Royal Majefly detefting this odious and
foul FFat 1n the Prifoner at the Bar, hath com-
manded vs his Counfel to give Lvidence.

The Perfon of the Party accufed is belt known
to your Lordfhips to be a moft grave, honels,
scarned, and reverend Judge, and, I prefume,
iree from any thought of Treafon.

Mict? 33, 34 Fd. 1, In this Court, Rot. 75

d'j-
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there was Roger de Heigham gave Judgment agaiat:
one D¢ Bruce in the Lxceequer-Chamber, “Thig
De Binee was of a noble Family : He afked i
Roger, whether he would avow the Judgmern:
and he told him yes. Now, fays De Druce, the:
hatt thy Will, which cf long time thou hay
fought : The Judge alked him what was thy:,
he faid, My Shame and Lofs, and this T will thini
on. For this Offence, in a kind of implicit Way
taxing the Judge of Injuitice, e was indi€ted, and
confeffed the Indilment, as Mr. Harrifon doth-
The Judgment was, That he fhould be commi.
ted, and there to remain during the King’s Plea-
fure, befides a grear Fine,

The Record faith, £t quia ficut bopoir, & reoe-
ontia qui Minifris Dowmini Regis vatione officii [
facivitur, 1pfi Ren attrionnuntr, fic dedecns & e
teiiptis miniftris (s fack. ciden Doming Reof jufe
Fuptur, confideratuni ot quod predicins IWilliclinus 22
Bruce diffricius in corpore, capite indo,y tooa deps-
fita eal ¢ Bance Duwintin Regis whi placira feieniny
fr Aula 1 ficerafterii per medini sAule prediite
ci 7 pieie feretd, ifgae ad Scac, ub :f;.‘.’:'.l::f:;
& ihidlein veiicin petar d prefaie Rovero, £, E-
nofter caitiainy Turet Londei., ihidvii ingictny ad

/
vo.tialcin Kegis.

Al Lords,

This Oifence, which was offered to the Perfon
of a molt reverend, learned, and honeft Judge,
by the Rules of our Books, 15 2 Scandal done to
the King himielf, 1f there be no Colour nor
Ground why he fhould take upon im to make
this bold and impudent Aflerdion,

I doubt not but you will mameain the Honour
of a Judge, and punith this Delinquunt accord-
ing to his Demerits His Offence contained in the
Indiétment, 1s confeded m his Lxamination, and
by himlelt ¢re seius, therefore you of the Jury
need not depart from the Bar,

Whereupon the Jury mmediately gave in a
Verdict, that he was guity ot the Indictment.

Mer. cttericy General, Now, my Lord, I delw
Judgment,

Upon which the Court pronounc’d the follow-
Ing Sentence 7.

That he fhould pav a Fine to the King of 50000 L
aid be imprilsied during the KNing's Plafuie, and
fhould have @ Paper upain bis Fead, fhewwing pis Of
feace, ani go thereith ta all the Conrts of Weit-
nuniter, amd snke lis Subiiffion i evay Conrt fir
Weltmnlter-Hally and i the Exchequer: for 72
15 air Qffence to every Cemirt, cftervards Tullice
Hutton dreught cn sddtion for ibefz hords agayi
Vlaeriton, i sohich e vecovered Ton thowfuyd Ponnds
Daiages, |

* Vide Crole’s Reports, pag. 362, Thomas Herri's Cule,
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XXXIX. The Trial of Tuomas Earl of STRAFFORD ¥,
Lord Lieutenant of Ireland, for High-Treafon, the 224 of

March 1640. 106 Car. 1.

Articles of the Commons affembled in Parlia-
ment againft Thomas Earl of Strafford, 77
maintenance of the Accufation, whereby he

Jands charged of Higo-Treafon,

1. gl;_f_{,i;’\}} HAT he the faid Thoinas Earl of
;é X Srrajford hath traitoroufly endeayous-
2|2 ed o lubvert the fundamental Laws
Xemwr and Government of the Realms of
Epgland and Irclend, and, initead thereof, 1o in-
troduce an Arbitrary and Tyrannical Government
acainft Law 5 which Lie hath declared by traitor-
uus Words, Cotnlels, and Actions; and by giv-
e bis Muelly Advice, b}*‘ Force of Arms to
compel his Joyal Subjedts to fubmit thereunto,

1[.That hie hath traitoroufly affumed to himfelf
Regal Power over the Lives, Liberties, Perfons,
Lands, and Goods of his Majetty’s Subjeéts in
Eigland and ITreland 5 and hath exercifed the fame
tyrannically, to the iubverfion and undoing of
many, both of Peers, and others of his Majefly’s

licge People.

HI. That the better to enrich and enable him-
feif to go thro” with his traitorous Defigns, he
hath derained u great Part of his Majefty’s Re-
venue, without giving legal Account ; and hath
taken great Swins out of the Exchequer, convert-
ing thein to his own Ule, when his Majelty wanted
Money for his own urgent Occafions, and his
Army had been a long tume unpaid,

IV. Thac he hath traitoroufly abufed the Power
and Authority of s Government, to the increaf-
ing, countenancing, and encouraging of Papifts ;
that fo be mighr {ctile a mutual Dependance and
Confidenice berwixe himfelf and that Party, and,
by therr Help, profecute and accomplifl, his mali-
crous and tvrannical Defigns,

V. That he hath malicionlly endeavoured to flir
up Enmity and Hoftility between his Majefty’s
Subjects of Ligland and thofe of Scetlaid.

VI That he hath eraitoroufly broke the great
Truit repofed in him by his Majefty, of Licute-
nant-General of his 2 rmy, by wilful betraying di-
vers of his Majefty’s Subjects to Death, his Army
to a dithonourable Defeat by the Scoss at Neseharae,
aind the Town ef Neweaflle into their Hands 5 to
the end, that by the Efiufion of Blood, by Dif-
honour, and fo great a Lofs as that of Nezweale,
his Majefl s Realn of England might be engaged

i navtonal and irreconcilable Quarrel with the
deels,

7 Clar. HiR. Vol. I pag. 118, 152, &
tons, to be had by fufelt,

Vor, I

VII. That to preferve himfelf from being que-
tioned for thofe, and other his traitorous Courfes,
he laboured to fubvert the Right of Parliaments,
and the antient Courfc of Parliamentary Proceed-
ings; and, by falfe and malicious Slanders, to in-
cenle his Majefty agzinft Parliaments, By which
Words,Counfels, and Actions, he hath traitoroufly,
and contrary to his Allegiance, laboured to ali-
cnate the Hearts of the King’s liege People from
his Muefty, to fer a Divifion between then, and
to rurn and deftroy his Majefly’s Kingdoms : for
which rhey impeach him of High-Trealon againft

our Sovercign Lord the King, his Crown and
Dignity,

VIIL And he the faid Eurl of Strafford was
Lord-Deputy of fi¢land, and Lieutenant-Genera!
of the Army of hic moft Excellent Majefty, for
his Kingdoms both of Kuysland and Ireland, and
the Lord Prefident of the North, during the
Time that all and cvery the Crimes and Offences
bzfore fet torth were done and committed 5 and
he the faid Earl was Lieutenant-General of all his
Mujefty’s Army in the Norch Parts of Eugland,
during the time that the Crimes and Offences in
the fifth and fixth Artcles fer forth were done
and committed.

IX. That the faid Commons, by Proteftations
{aving to themfelves the Liberty of exhibiting at
any time hereafter any other Accufation or Im-
peachment againt the faid Earl ; and alfo of re-
plying to the Anfwers that he the faid Earl fhall
make unto the faid Articles, or to any of them,
and of olering Proofs ; allo of the Premifes or
any of them ; or any other Impeachment or Accu-
fation that fhall be exhibited by them, as the Caufe
thall, according to the Courfe of Parliament, re-
quire : do pray that the faid Earl may be put to
anfwer for all and every of the Premiles, that fuch
Proceedings, Examinations, Trials and Judgments
may be upon every of them had and ufed, as is
agrecable to Law and Juftice.

Articls of the Commons affembled in Parlia-
ment againft 'Thomas Ear] of Strafford, 77
maintenance of thetr Accufation whereby be

fands charged with High-Treafon.

HEREAS the faid Commons have al-
ready exhibited Articles againft the faid
Earl, in hec verda, now the faid Commons do fur-
ther impeach the faid Earl as followeth : (That s

to fay)

1. That the faid Ear] of Strafferd, the 21{t Day
of Maich, in the eighth Year of his Majefty’s

Sec the larger Trial, which being an cutire Volume in Rufbrvorth’s Collec-
is here purpofely omitted, and this inferted in the flead thereof.
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Reign, was Prefident of the King’s Counal 1n
the Notthern Parts of Englend,

That the faid Earl being Prefident of the faid
Council, on the2 1t of Maich a Commiflion under
the Great Seal of England, with certain Schedules
of Inftrutious thereunto annexed, was direfted to
the {aid Earl, and others the Commifiioners therein
named, whereby, among other Things, Power and
Authority is limited to the faid Earl,and others the
Commiflioners therein named, to hear and deter-
mine all Offences, and Mifdemeanours, Suits, De-
bates, Controverfies, and Demands, Caufes, Things
and Matters whatfoever thercin contained, and
within certain Precinés in the faid Northern Parts
therein fpecified, and in fuch manner, as by the
faid Schedule 1s limited and appointed.

That,amongft other Things in the faid Inftruc-
tions, it is directed, that the faid Prefident, and
others therein appointed, {hall hear and determine
according to the Courfe of Proceedings in the
Court of Star-Cheniber, divers Offences, Decetts
and Falfittes, therein mentioned, whether the fame
be provided for by Acts of Pariiament or not ; fo
that the Fines impofed be not lefs than by the
A& or Alts of Parliament provided acain{t thofe
Offences is appointed.

That alfo, amongft other Things in the faid In-
ftru@ions, it 1s direCted, that the faid Prefident,
and others therein appointed, have power to exa-
mine, hear, and determine, according to the
Courfe of Proceedings in the Court of Chancery,
all manner of Complaints, for any Martter within
the {aid Precinéls; as well concerning Lands, Te-
nements, and Hereditaments, either Free-hold,
Cuftomary, or Copy-hold, as Leafes, and other
Things therein mentioned ;5 and to ftay Proceed-
ings in the Court of Common Lato by Injunétion,
or otherwife, by all Ways and Means, as is ufed
in the Court of Chancery.

And altho® the former Prefidents of the faid
Council had never put in practice fuch Initructions,
nor had chey any fuch Inftructions 5 yet the faid
Earl, in theMonth of Mey, 1n the faid eighthYear,
and divers Years following, did put in practice,
exercife and vle, and caufed to be ufed and pue
in practice the faid Commiffion and Inftructions ;
and did diret and exercife an exorbitant and un-
lawful Power and Jurifdiction over the Perfons and
Eftates of his Maiefty’s Subjelts in thofe Parts,
and did difinheriz divers of his Majefty’s Subjets,
in thofe Parts, of their Inheritances, fequeftred
their Poffeflions, and did fine, ranfony, punith and
imprifon them ; and caufed them to be fined, ran-
fomed, punifhed, and imprifoned, to their Ruin
and Deltruétion : and namely, Sir Conicis Darey,
Sir Yobn Bourcher, and divers others, again{t the
Laws, and in {ubverfion of the fame. And the
faid Commiffion and Inftruftions were procured
and iffued by Advice of the faid Earl.

And he the faid Earl, to the intent that {uch
illegal and unjuit Power might be exercifed with
the greater Licence and Will, did advife, counfel,
and procure further Directions; in and by the faid
Inftrutions to be given, that no Prohibition be
granted at all, but in Cafes where the fuid Coun-
cil fhall exceed the Limits of the faid Inftructions:
And that if any Writ of Habeas Corpus be granted,
the Party be not difcharged till the Party perform
the Decree and Order of the faid Council.

And the faid Earl, in the 13th Year of his Ma-
jefty’s Reien, did procure a new Commifiion to

I
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himfelf, and others therein appointed, with the

{aid Inftruétions, and other unlawiul Additions,
That the faid Commiifion ard Inftrultions were

procured by the Sollicication and Advice of the

faid Earl of Strafferd.

II. That thortly after the obtaming of the faid
Commiflion, dated the 2 tit of Mereh, inthe eigheh
Year of his Majelty’s Reign, to wit, the laft Day
of Auguft then next following, he the fauld .

Iar] "ty
bring his Mujelty’s licge People mto a diflike of
his Majefty, and of his Government, and to terri-
fy the Juftices of the Peace from executing of the
Laws; he the faid Earl being then Prelident; as
aforefaid, and a Juftice of Peace) did publickly,
at the Aflizes held for the County of 2o#4, in the
Cicy of 2or4, 1n and upon the {aid laft Day of -
cuft, declare and publifh before the People there
wteending for the Adminiftracion of Juftice accord-
Ing to Law, 7and in the prefence of Jultices fit-
ting) that fome of the Juitices wereall for Law,
and nothing would pleafe them bur Law ; bue
they fhould nnd that the Kme’s Little-finger fhouid
he heavier than the Loins of the Law,

II1. That the Realm of lre/and hiving been time
out of mind annexed to the Imperiai Crown of
this his Muyelty’s Realm of Eugland, and go-
verned by the fame Laws 5 the faid Earl beine
Lord-Deputy cf that Realm, to bring his M-
jefty’s licge Sabjects of that Kingdom likewite
into diflike of lus Mujefty Government, and in-
tending the Subverfion ot the fundamental Laws
and {ettled Government of that Realm, and the
Deftruction of his Mujelty’s licge People there,
did upon the j0th Day of Septesaber, in the ninth
Year of his now Majefty’s Reign, in the City of
Dublin (the chuef City of that Realm, where his
Majefty’s Privy-Council and Courts of Juftice do
ordinarily refide, and whither the Nobility and
Gentry of that Realm do ufually refort for Juftice)
in a publick Speech, before divers of the Nobility
and Gentry of that Kingdom, and before the
Mayor, Aldermen, and Recorder, and many Ci-
tizens cf Dubliiz, and other his Majelty’s licge
People, declare and publith, Thar Zrelaid was a
conquered Nation, and that the King might do
with them what he pleafed, And fpeaking of the
Charters of former Kings of Englond made to that
City, he further then faid, That their Churters
were nothing worth, and did bind the King no
further than he pleafed.

IV. That Richard Earl of Cork having fued out
Procels in Courfe of Law, for Recovery of his
Pofleflions, from which he was put by colour of
an Order made by the faid Earl of Stafford, and
the Council-Tuble of the fuid Realm of Irelaid,
upon & Paper-Petition, without legal Proceeding,
cid the 20th Day of Fedruary, in the 11th Year of
his now Mujelty’s Reign, threaten the {aid Eadl,
(being then a Peer of the faid Realm) to impri-
lon him, unleis he would furceafe his Suicy and
faid, That he would have neither Law nor Law-
yers difpute or queftion his Orders! And the 2 oth
Day of March, in the faid 11th Year, the faid Earl
of Sirafford, {peaking of an Order of the faid
Council-Table of that Realm, made in the Time
of King Fames, which concerncd a Leafe which
the faid Earl of Cork claimed in certain Retorics
or Lythes, which the faid Earl of Cest alledged to

be
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he of no Force, faid, That he would make the faid
Farl, and al} Ireland know, that fo long as he had
the Government there, any Act of State there
made, or to be made, fhould be as binding to
the Subjects of that Kingdom, as an A& of Par-
liament. And did queftion the faid karl of Cort,
in the Caftle-Chamber there, upon pretence of
Breach of the faid Order of Council-Table : and
did fundry other Times, and upon fundry other
Occafions, by his Words and Speeches, arrogate
to himfelf 2 Power above the Fundamental Laws
and Eftablifhed Government of that Kingdom ;
and fcorned the faid Laws and cltablithed Go-

yernmenc,

V. That according to fuch his Declarations and
Speeches, the faid arl of Strafford did ule and
exercife a Power above, and againft, and to the
fubverfion of the fuid Fundamental Laws and Efta-
blithed Government of the faid Realm of freland ;
extending fuch his Power to the Goods, Freeholds,
Inheritances, Liberties, and Lives of his Majefty’s
Subjects of the faid Realm : and namely, the faid
Earl of Strafford, the 12th Day of Deceinber, 16255,
in the time of full Peace, did in the faid Realm
of Ireland give, and procure to be given, againt
the Lord Monutueriis, (then and yet a Peer of the
fa1d Realm of [reland, and then Vice-T'reafurer
and Receiver-General of the Realm of Ireland,
and Treafurer at War, and one of the Principal
Secretariesof State, and Keeper of the Privy-Signet
of the faid Kingdom) a Sentence of Death by a
Council of War, called together by the faid Earl
of Strafford, without any Warrant or Authority of
Law, or Offence deferving any {fuch Punifhment,
And he the faid Earl did alfo at Dablin, within
the faid Realm of Ireland, in the Month of Maich,
in the fourteenth Year of his Majelty’s Reign,
without any legal or due Proceedings or Tril,
oive, and caufe to be given, a Sentence of Death
againit one other of his Majefty’s Subjeéts, whole
Name 1s yet unknown ; and caufed him to be put
to death 1n execution of the fame Sentence,

VI. That the faid Earl of Strafford, without
any legal Proceedings, and upon a Paper Petition
of Richard Relffon,did canfe the faid Lord Mount-
ser7is to be dilleized, and put out of pofieflion of
his Freehold and Inheritance of his Manor of
Tysore in the County of Armagh, in the Kingdom
of Ircland, the faid Loord Monutnorris having been
eighteen Years before in quiet pofleflion thereof.

VII. That the faid Earl of Strafferd, in the
Term of Holy Trinity, in the thirteenth Year of
his now Majefty’s Reign, did caufe a Cale, com-
monly called, The Cafe of Tenures upon defeifive Ti-
tles, to be made and drawn up without any Jury or
Trial, or other legal Procefs, and without the
Confent of Parties; and cid then procure the
Judges of the fuid Realm of Ireland, to deliver
their Opinions and Refolutions to that Cafe: and
by colour of fuch Opinion, did, without any legal
Proceedings, caufe Thomas Lord Dilloi, a Peer of
the faid Realm of Jreland, to be put out of the
Pofleffion of divers Lands and Tenements, being
his Freehold, in the Counties of Mayo and Rofcoin-
mop, 1n the faid Kingdom : And divers other of
his Majefty’s Subjeés to be put our of Poffeffion,
and diffeized of their Freehold, by colour of the
fame Refolution, without legal Proceedings

for High-"Treaion.
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whereby many Hundreds of his Majefty’s Subjeéts
were undone, and their Famtlies utterly ruinated.

VIIL That the faid Earl of Strefferd, upen a
Peticion of Sir Fobn Gifford Knight, the firlt Day
of Febiuaiy,in the {aid thirteenth Year of his Ma-
jefty’s Reign, without any legal Procefs, made a
Decree or Order againft Adaiin Vijcount Loftus of
Ely, a Peer of the faid Realm of [reland,and Lord
Chancellor of Ireland, and did caufe the faid Vif-
count to be imprifoned, and kept clofe Prifoner,
on pretence of Difobedience to the {aid Decree or
Order.

And the faid Earl, without any Authority, and
contrary to his Commiffion, required and com-
manded the faid Lord Vifcount to yield up unto
him the great Seal of the Realm of Ireland, which
was then in his Cuftody by his Majefty’s Com-
mand, and imprifoned the faid Chancellor for not
obeying fuch his Command,

And without any legal Proceeding did, in the
fame thirteenth Year, imprifon George Eart of Kil-
dare, a Peer of Ireland, againft Law, thereby to
enforce him ro fubmit his Title to the Manor and
Lordthip of Caftleleigh in the Queen’s County,
(being of great yearly Value) to the faid Earl of
Strafford’s Will and Pleafure,and kept hima Year
Priloner for the faid Caufe; two Months whereof
he kept him clofe Prifoner, and refufed to enlarge
him, notwithftanding his Majefty’s Letters for his
Enlargement, to the faid Earlof S¢rafford directed.

And upon a Petition exhibited in Oflober, Ao
Doinini 1635, by Thoinas Hibbots, againft Dame
Mary Hibbots Widow, to him the faid Earl of §#raf-

ford ; the faid Earl of Strafford recommended the

faid Petition to the Council-Table of Ireland,
where the moft part of the Council gave their
Vote and Opinion for the faid Lady : but the faid
Earl finding fanlt herewith, caufed an Order to be
entered againit the faid Lady, and threatned her
that if fhe refufed to fubmit thereunto, he would
imprifon her, and fine her Five hundred Pounds:
that if the continued obftinate, he would continue
her Imprifonment, and double her Fine every
Month, By means whereof fhe was enforced to
relinquifh her Eftate in the Lands queftioned in the
faid Petition, which fhortly after were conveyed
to Sir Robert Meredith, to the Ufe of the faid Earl
of Strafferd. ’
And the faid Earl in like manner did imprifon
divers others of his Majefty’s Subjects, upon pre-
tence of Difobedience to his Orders, Decrees,
and other illegal Commands by him made for
pretended Debrs, Titles of Lands, and other
Caufes, in an arbitrary and extra-judicial Courfe,
upon Paper Petitions to him preferred, and no
Caufe legally depending. '

IX. Thatthe faid Earl of Strafford, the fixteenth
Day of February, in the twelfth Year of his Ma-
jefty’s Reign, afluming to himfelf a Power above
and again{t Law, took upon him, by a general
Warrant under his Hand, to give power to the
Lord Bithop of Dazwie and Connor, his Chancellor
or Chancellors, and their feveral Officers thereto
to be appointed, to attach and arreft the Bodies
of all fuch of the meaner and poorer fort, who,
after Citation, thould either refufe toappear before
them, or appearing, fhould omit, or deny to per:-
form; or undergo all lawful Decrees, Sentences,
and Orders, iffued, impofed, ¢f given out againft

them,



