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lamere’s Trial but believed him to be guilty of
the Falt ; yet he was acquitted, becanfe there
was not Evidence fufficient againft him, I think

pal thing to be confidered is, whether he be guil- you mu[’c' ftick to cmﬁ_of th_efc Pcintg; if you
ty of fuch a Crime as deferves fuch a Punith- {tick tothis, to prove him guilty of High-Trea-
ment. So that, I take it, the Queftion now is, fon, you muft alter the Bill ; and then that muft
Whether Sit Yobu Fenwick hath had that Notice be proved out of the M?mhs of two Wit
to produce his Evidence, asis convenient? ForI nefles. If you pleafe to ftick to the Bill, then
think we thould lofe Time to let Counfel ramble I hope the King’s Counfel will go on to prove
upon the Reafonablenefs of our Proceedings 5 the the Allegations of it, or let us know why
Queftion is, Whether he 15 guilty of the Fact? they do not: I fhall no moare give my Voie
Sir, I can never think the Counfel could under- to hang him, becaule he is indiéted of High-
ftand your Order, when it fays, to make his Treafon, than I fhall becaute he hath been in

Defence, but it moft be to the Fat upon which  Newgate. | |
he is to be condemned. You have already de-  Mr. Sloane. 1 think a great deal of your Time
termined that Point, as to his prevaricating, but 10 debating this Matter may be faved ; though |

that is not the Matter that fhall make me find him  will allow the Bill might have been drawn bet-
guilty 5 but the Evidence that will weigh with ter, and that a Bar-Indi€tment is not a fufficiens

me is the Evidence of High-Treafon, and how Ground of it felf fora final Decifion of this Mat-
far they can anfwer it, | ter : But when at the Time olf the finding the
Mr. Hooper. The Queftion is, Whether or no  Indi@tment there were two Witnefles, and one
there be a fufficient Guile faid to this Man’s of them is withdrawn, and as is fuppofed by his
Charge ? For in all Courts of Judicatwre thisis Means 5 if the Bill feems imperfeét for any
2 certain Rule, You mult proceed fcundum - thing before you now, you will not {tay all the
legata & Probata 5 and you fhall not go about to Proceedings upon it 5 but if you fee it imperfect,
prove a Thing unlefs it be alledged, Now the and it may be :,mwnc!cd, you will amend it at
Queftion is, Whether this Thing be alledged the Committee. [ think the Favour you have
in the whole Billy that Sir Jobn Fenwick s guilty given is abufed, and that ’tis perfeét trifling
of High-Treafon? And if not, you will go from the Bar, In one Breath taey fay, they
about to prove what is not alledged. *Tis true, could not get ready, for they had no Notice *til]
it hath been alledged that a Bill hath been found;  1aft Night 3 and in the nexc Place they fay, they
but feveral have been indicted who have been ac- will go on to every thing but his being cuilty 3
quitied. [t 1s poffible the Prifoner at the Bar may  and T believe they never will be prepared for
be putlty 5 but I think we muft obferve thatMe-  that.
thod here, that1s oblerved every where clfe, and My, 4, Gew. Sir, T am very unwilling to
that is not to go about to prove any thing that is fpeak any ching in this Matter becaufe, Sir,
not alfedged. by the Place I have the Honour to ferve hig

Mr. Clerk. The learned Gentleman hath made Majefiy in, as one of his Countel, if it was in
an Objeclion that perhaps would hold very well the Courts befow, I muft profecute on Behalf
wn Freiminfler-fall : But [ fuppofe he may re- of the King: But I am very fenfible while [
member this Bill muft bave a fecond Reading be- am in this Houfe, I am in another Capacity ;
fore you, as a Houfe s and then perhaps the Al- I am to vote here as a Judge, and not as ¢

fegattons may be different from what they are  Party.
now, But the principal Matter before you is,  That which I do now trouble you about, is

Whether this Gentleman be guilty of High-Trea- in Relation to the Matter that hath been ob.
fon, or no ¢ Andif they did not prepare to that jected 3 That the Bill does not exprelly affirm,
Part, Tthink they were negligent to cheir Clienty  that Sir Yobi Fenwick was suilty of [High-Trea-
for it appears to be that Part that is moft fenfibly fon, but only thar he was indicted for it Truly
{ike to affect him. ['thought, and do ftill, with humble Submiffion

Mr. /fzwe. The more I hear the Matter de- to the Houle, that that Matter of affirming him
hated, the more 1t feems firange to me.  Thave to be guilty of High-Treafon was not to be in-
heard the Bill read, and took Notice of the fereed in the Bill; {or thar will be the Conle-
teads of it [ always underftood the Preamble quence of your Judgment, and Opinion, upon
of the Bill to be the Inducement to the End of hearing of the Evidence, "That worthy Member
its 1 was mighuly furprized to hear the King’s  that fpake Iaft faid, the Bill might be berter
Counfel attempt to make good—— I think they drawn ; I am lorry we had not his Afliftance in
did not fpeak materially to one Point of the Al- it : But, with Submiflion to his Underltandine
legacions i the Bill, {o that the Allegations do I think that had been ton much Prefumption ’tﬁi
fignify nothing: Or clfc, if they intended thefe  you are fatisfied whether he was guilty or no. We
A llegations fhould fignify any thing, wemuft have could only go fo far a5 to fet forth the Faults
thefe Allegations proved before we pafs our Judg- that we knew ; as, that he was indicted, thatwe
ments upon the Bill: Whereas the Counfel, in- can verify, and can’t take this to be like the Cafe
ftead ol t:ndf:mfurufmg to prove that he was in- of an Indi@ment 5 for there you muft affirm fuch
dicted for Figh-Treafon, (tho’ hinted at) would and fuch Things thiat cannot be altered afrer-
prove him guilty of High-Treafon 3 inftead of wards. Byt a Bill in Parliament hath man Steps
proving that fic had prevaricated, they fay not you read it feveral Times, and commyt ir?fo tll;;
one Word of 1t inftead of proving that he has you alter the Suggeftions of the Bill, as the Culfc
Ibl‘{!,t{}i_ P'-’;P‘:rs’ n order to alienate the Minds {}f appears 1o you t0 be verified ; nndjif’ you be of
he King's Subjects, they fay nothing to it, tho Oplnlm} that he is not guily, you will not con-
i che Budl ie s alledeed as Fhgh-Treafon. ~ demn him becaufe he is indi&ed - However, that

We muft not go here upon private FFancies is not unmaterial but proper to be fer {or o
and, Opiniaus3 no Man thac heard my Lord De-  Ground of Trocemdings, tho o L iord

| your Proceedings, that there was 2

Proba-

could, to make it appear whether the Perfon was
guilty of the Fals that were alledged againft him
to condemn him for; and, I take 1t, the princi-
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Probability of his being guilty from that Accu-

fation. Therefore, Sir, I confefs can’t think
chac thofe Gentlemen that are Counfel for Sir
Febn Feirwoick could think, that you did intend to
proceed otherwife than to hear Counfel as to the
Fad 3 they could not think that upon Proof of
his being indicted, that that would br:.Gmund
enough for you to proc?cd to pafs the Bill : For
how could any Body think, but you would come
to examine the Fa@t? Tcan’t fee how they {hould
come to miftake, unlefs *twas wilfully. '

Mr. Price. The Matter now debated, 1s, What
Method fhall be followed, or what ]}vjdcnce fhall
be given upon this Billy orwhether _]imd(:nce ﬂm:ll
be given of any other Matter th_nn is {fuggelted in
the Bill. I muft confefs, making a falfe Step at
irft fetting our, hath put us out of the Way hi-
therto 3 forin the Cafe of my Lord Sz‘rfzfard, Wit-
nefies were examined, and Adjudication that _he
was cuilty, before any Order for a Bill of Attain-
der. But fince youare in this Way, confider whe-
ther the Counlel againft the Bill have gone ac-
cording to their Order: The Order was, that
Counfel fhould be heard to prove the Suggeftions
of the Bill, and the Counfel for Sir Fobs F.:?;z:uf_fk
do not oppofe that 3 but the Counfel for th.c Bill
open more Things than are comprchcngled.m the
Suezeftions of the Bill: for the Suggefuon is only
a Recital, and hath no pofitive Averment.  And
though the Bill and an Inﬁiiét:]](;nt is not the fame,
yet they muft be the fame in this, to puta Charge
upon the Perfon, It the Preamble 1s not to any
Purpofe, what need they have made any, but
have faid only, Let him be attainted ? To what
Purpofe does Sir Fobn Feirwick come to the Bar?
If it 1s to any Purpofe, tis to anfwer the Charge
of the Bill.  That learned Perfon fays, to fuggeit
that he 15 guilty oll the Matter 1s proved, then
there mult be an Amendment in that Point, and
that will make it a new Bill, and then he muft
have another Day to anfwer che new Charge @ Bat
they mighias well have faid he was guilty of High-
Treafon, as to {ay in the enacting Part, that he
fhould be attainted, Theretore if the Gentlemen
for the Bil will proceed and prove the Preamble
of the Bill, let them 5 otherwife let there bebe ano-
ther Day for Sir Fehn Feiwick to atiend, and let
them do all together,

Siv Chrilopher Mufprave, 1 think, as to that
Jearped Perion, nothing isto be Lud to s Charge,
for T think they have drawn the Bl purfuant to
the DireCtions; and I am fure 1f they had drawn
it otherwife, before they had known the Senie of
the Houle, I think they had been guilty of a Crime,

That which feems to be before you, 1s, what was
opened by the King’s Counfel; and that was to
prove the Treafon.  Now, Sir, I would be glad
to know of any Perfon, whether any thing 15 to
be admitted to be proved at your Bar but what is
in your Bill,  For letus have a little Regard to the
Proceeding in 17efminfter-Hall: Can any Perfon,
upon an fndictment of High-Trealon, oiter Lvi-
dence of any Treafon but what is exprefs’d in the
Indi¢tment? And I think this is the fame in Ef-
fects for here you drawa Bill of Attainder againft
Sir Fobn eneick, and in Juftice you fend him a
Copy of 1ty and, with great I"avour too, you al-
low him Counfel to defend himfelf to that, as to
the Sugeettions that are in the Bill s etherwife, to
whir Lind did you fend him the Copy of the Bill?
Now if you wii admit of any thing to be proved
but what is in your Bill, I know not of what dan-

Vor. V.

gerous Confequence it may be, for ’tis impoffible
to be prepared for it.

Mr. Sol. Gen, If the Counfel againt the Bill could
be any way miftaken, or think the Bill defeétive,
I am for giving them longer Time to make their
beft Defence 3 but think neither one nor the other
of them true; but your Order was to draw a Bill
for attaimnting Sir Fobn Fenwick of High-Treafon
and I think if the Bill had gone no farther, buten-
acted that he fhould be attainted of High-Treafon,
we had ftrictly purfued your Order ; for the Pre-
amble 1s no neceffary Part of the Bill.

A Bill and an Indiétment are of quite different
Natures; there 1sa Form for an Indiétment, but
no Precedent for an Act of Parliament,

As to the Preamble, the Debate, when it was
ordered, went no farther than that he was accufed
of High-Treafon, and was like to- have been
brought to his Tral; and to delay it, he pretend-
ed to make an ingenuous Confeffion, and inftead of
that, there was produced a Paper which you have
cenfured (as you thought fit) and upon that you
voted a Bill to be brought in to attainc him of
High-Treafon: What then could be expeéted
more for the Inducement, but the Debate upon
which 1t was ordered ?

It this Houfe had thought fit to examine Wit-
nefles before (as now) no doubt but the Bill would
have fuggefted that he was guilty of High-T'rea-
fon ; bur ’tis Time enough for you to fuggeft that,
after you have heard what Witnefles there are,  If
the Counfel did not know this, notwithftandingall
that I have fard, I'am for giving them Time 3 but
(with Submiflion) 1t was impoffible for them to
miftake it: If the Bill had went no farcher than,
Be it enacted, that he thould be atwinted of High-
Treafon, then they had fome Colour to fay there
were different Species of High-Trealon, and they
could not tell to what particular Faéts they muft
apply themfelves: But when the Indi¢tment is re-
cited, which charges him with particular Fadls,
and telis him by what Witnelfes the Bill was
found, 1t was impofiible not to know that this was
the High-T'realon you did intend to ¢na& that he
fhould be attainted for: But when they fay they
are not ready, truly there may be fome Reafon
for it 3 for I believe they never will be ready :
Sometimes Men will be wilfully miftaken, and
fometimes ’tis their Misfortune to be fo. They
fay they are muftakens which of thefe are true, [
know not, but we have feen already the Time
when he hath trifled with the Courts of Juftice; he
hath delay’d his Trial till one Witnefs is with-
drawn ; if you give him longer Time, he may
have the good Fortune to have the other gone too.
I {ee no Reafon for you to forbear hearing of the
Evidence,

Mr. Fobn Montagn. 1amnot {urprized to hear
Sir Jobn Fenwick delire Time; for giving him Time
is giving him Life ;3 nor for his Counfel to tell
you his Witnefles are not ready ; ’tis a common
LExcufe; I hardly ever knew a Perfon brought
upon his T'rial, but that was his Excufe ; and yet
I have feldom known 1tallow’d as a good Excufe:
But "us objeied, you muft go fecwirdum allegat’
& proba’’; and nothing being in this Bill like what
the Counfel for the Bill did open, ’tis not fit to
hear them call Witnefles to what is not alledged
in the Bill. I grant that; and yet I think they
ought to be allowedto call Witnefies to prove eve-
ry thing they have opened to you: ’Tis agreed
they ought not to have brought in aBill, to fay

11}
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in point blank Terms, he is guilty of High-T'rea-
fon 5 but, they fay, you fhould have charged with
what Treafon he is accufed of, and then they
Mould have been admitted to prove it. With
Submiffion, the Bill does that thing 3 for the Bill
does recite, that he is indicted of High-Trealon,
in compafling, &¢. This is the Treafon that is
charged upon him by this very Bill : Now fure you
will permit them to prove what is alledged in the
Bill.  What 8id the Counfel for the Bill open?
That at feveral Meetings they met to confult of
the Matter that this Bill takes Notice of.  Didnot
he tell you when Charnock came firft there for that
Purpofe, and when Charnock met them again for
their Aflurance? Now this being {o plainly fet
forth in the Bill here, which recites, that this Mat-
ter was proved by two Witnelfits, upon the Cre-
dit of whofe Teftimony this Matter was found,
and that onc of them is gone away ; and, fay they
now, we ate ready to prove the Matter then
fworn : s not that proper to fansfy Gentlemens
Confciences that won’t convict this Man without
[vidence?

Sir Iy, Winnington. Mr. Speaker, I humbly con-
ccive the Queltion is not now, Whether Sir fobi
Fenzeick s @nilty or no? Bug, Whether the Ob-
iections the Counfel for him have made, be fo
{trong as you will grant what they move to you?
They tell you, if Counfel will proceed upon no-
thing but what is fuggelted in the Bill, according
to your Order, weare ready to make our Defence.
It was faid the King’s Counfel was ordered to give
their Evidence 5 that can have no Interpretation
but as to the Matiers in the Bill,

Says the King’s Counfel, We will prove him
cuilty : Says the Counfel on the other Side, 1
hopz the Houle will give us Time to encounter
them in that, for you have no fuch Thing m the
Bill ; the {ending them the Copy of the Bill was
1s much as to fay, You need not prove any thing
but what is therein afferted,  *Twas fud by tae
learned Gentleman there, that there might have
been an A& of Parliament which might have faid
only, Be it enacted, that fuch a Man be attainted,
without giving any Reafon. I cannot deny but it
might be fo without any Reafon, but I don’t be-
lieve it will be fo.  And another learned Perfon
was for mending of the BlHl: Says he, When you
have the Matter of Falt proved before you, 1t
may lead you to the amending of the Bill, and in-
ferting what you pleafe, and enacting of 1t ; but
does not anfwer what the Counfel faid on the other
Side ? Would you have us anfwer what we did not
know that you would ftand upon? The Queltion
is not, Whether he be guilty or no ? But, Whe-
ther the Objections that are made be good to
oive them Time

Col. Granville. Sir, the Counfel (bywhat I ob-
ferved from them) have ftarted two Difficulies,
and really (te me) both feem very material 3
the firlt 1s, Whether the King’s Counfel fhall be
at Liberty to prove any thing that is not {ug-
gefted in the Bill: The other 1s, Whether Sir
Yobn Fewwick had due Notice to make his De-
fence,

The firft is a Matter of very great Moment :
You are proceeding upon a Bill where not only
the Life of Sir Fobn Fenwick, but the Life of cvery
Man in Eugland is in fome meafure concerned :
When a Precedent is made in this Cafe, No-body
knows who may be affeed or hurt by it 5 and
therefore I defire you will fettle that Matter, and

Vil I,

have the Judement of the Houfe, whether they
will admit the Counfei to prove any thing that s
not fuoaefted in the Bill: If you will, I do not
fee how any Man that ftands at the Bar of your
Houfe, can be prepared to muake his Detence.
For there fhall be one Crime alledged in the
Bill, and when he comes to the Bar, the Coun-
fel that are to profecate, fhall go quite ot from
that which is latd in the Bill, and produce you
Evidence to 2 new Crime; and e {tares and looks
round him, and you had as good allow him no
Counfel, or Copy of the Bill.  This yeu thought
fo neceflary for every Muan that was to come
upon his "I'rial for his Life for Treafon, that
you altered thar Trial, and declared no Mun
fhould have any Treafon proved againit m
that 1s not alledeed againtt him in che Indict-
ment,

We have had arcat Complaints of /7 mi or-
Hall, and 1f the Paliamant thoula procecd m
this manner, may have the lameagan, I they
arc too rafli iy their Pioceedmgs, they will be
countenanced mightily in themw, 1t you fhould
proccul agamit a nvlan, and condemn him for one
Thing, when he s acculed of anodwr, [ delirs
to know, how we can preceed wmoa Bili upon
whick Sir 7., [eicsick 1s to be proved guiity, and
he hath no Opportunity toaniverit? 1 wke s, as
this Bill is drawn, Sir 7 Loanicl’s Guidr s noway
concerned init: For waeress the worthy Gentle-
men teil you the Treaton 15 toecity'd, there 15 no
Treafon {pecity’d, otherwife than he s mdicted
for 1,

Mr. George Rediey Diridees. Sy Tthunk tire pro-
per Quelion befors you Is, Whether you will
allow Sir 7. Feawick Time to preduce fuch Wit-
nefles as e fhall defire for hus Julufication,  71'is
a lde ftrance o me, that the Gentiemen thar are
of Sir 7. Fentwick’s Counicl, fhould infit uponthofe
Things, to delire futaer Time for his Prepara-
tion, when (I think; “us very plun, they
told what they were to prepaie for by e Bill
which was, they were to juitify Sir /. Feuzick a-
aainfl chofe Things he flands Indicied for 5 and
the Matter of the Indiétment 1s the Thing to be
proved before you, and the Wiinelles to make it
cood are likewife mentioned s one of them 1s gone,
but his Teflimony remains upon Ozth, no: onlv
to the Grand- Jury, but in another Place, that I
am told of : I do not think you will thisk 1 vea-
fonable, after the King’s Couniel have mads
out their Lvidence. to @ve him Time to
make their Obfervations upon the Charge ; fo
you will confider before you hear the King’s
Counfel, whether you will allow him farther
T'iume, or no.

Sir Fof. William/fonn. Mr.Speaker, the Gentieman
that {poke laft, flates the Cule to be, Whether
you will think it reafonable to allow Sir 7. Fou-
wick farther Time to produce his Witnefles 7 You
may, Sir, make that the Queltion 5 but that will
depend upon another, which is, Whether vou
think that Sir ¥, Feawick had not Notice enough
to prepare to defend himfelt againft the Charge
contained in the Preamble of the Bill 2 And T add
this further, Whether the Marner and Way of
exprefling that particular Charge 1n the Bill, 1s
not fo worded, fo charged, as here expretly to
become a Charge that he s to anfwer for, and
not only as 2 Mateer of Fact hiftorically related,
not to come in Proof here: For it it preves o
be well charged in the Preamble, *us a-particular

Falt
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Facrof Treafon he is to anfwer forin this Houfe;

and then he hath had Time enough 3 {o that now
you are to judge of your own Way of expreffing
your felves. [ believe every Gentleman knows 1t
was the Senfe and Meaning of the Houfe, that
thofe are the particular Treafons mentioned 1n the
Indicment with which he fhould be charged at
the Bar, and have Time and Liberty to defend
himfelf s and not only to the Allegattons, that he
had been indiced, €. Now, Sir, if you fhall
aJlow thefc Gentlemen to except againft your
Way of exprefling your felves, that ] {ubmit to
you: But 1S clcar_ to me, that this wasa very
cood and proper Way of exprefling your [clves,
fo charge him wich thele Fadts, and to give him
Liberty to difprove it. If he and his Counfel
underficod it otherwife, the Quettion 1s, Whether
* their ditfering with you n the Way of cxprfgﬂing
it, fhall be allowed to them, without taking a
reafonable Exception to it? You are ty'd here to
the ftrict Rules of Jultice 3 but as to the Forms
of Proceeding below, I do not think you are.
Qur Meaning was moft certain (though he was
indicied, that was nothing to us) that they fhould
brine thelr Proot to our Bar to prove im guil-
ty; and if you fhould give him two or three
Duys Time, you muft mend your Bill to their
Way of Expreflion, and to their Senfe.

iir. Brotuerton. 1 take the Queftion to be now,
Whether the King’s Counfel] fhould give Iividence
of any other Matter than what is alledged in the
Bill 2 As ro that I muft obferve to you, that this
Bill deos not fet forth any particular Charge
aeoindt him 5 it does not fay, that he fucha Day
did fuch a Fazt, whereby he can make his De-
fence 3 “uis only the Recital of an Indi@ment 5 and
it docs not fay the particular Time and Place
where the Fadt was done, Now as to what that
Gendeman fays, if it had been faid generally,
that he thould be attainted, it had been fufhcient,
2o ], 8. the Statute for atainting one for put-
ting Poilon tnto a Por, &, there is the Day and
Year when the Fa@t was committeds and o he
might make his Defence.  Then the King’s Coun-
{cl ofier to prove, that this Gesdman was convey’d
away by Sir Fobn Feiwick; and there 1s no {uch
Charge in theBill 5 for the Bill only fays, that he
1s withdrawn 5 and I am of Opmion they onght
to give Evidence of nothing but what is in the Bill,

Mr. 2V bitater. Asto the Exceptionsmadeby the
Counfel 1o the Infufficiency of the Bill, by which
they pietead Sir Fobn Feawick was led into an Er-
ror, {0 that he had no due Notice, I muft needs
fay, f they were in Weffminfler- Ha!l they would
be in the Right: But this Houfe is not bound to
thofe Forms; for I believe the enacting Claufe
would do the Bufinels of Sir Fobn Fentwick well
enougi, 1f all the reft were latd alide 3 and [ will
confider it with as much Tendernefs and Confci-
ence for ehe Prifoner at the Bar, as any that brings
Arguments from /P eftminfter-Hall. 1 would con-
lider, whether fuch a Defence as they have made,
it from the Bill fas to what is laid in it) he had
not Notice enough to prepare to make his An-
fwer o They fay, a Recutal is no direct Affirma-
tton tn crvil Matters : It is an Affirmation ; for
to {ay, Ihereas fuch a oneis Bound, is good in a De-
claration upon a Bond. Now I would know, whe-
ther this be not enough, to fay, That he is indicted,
without any Allegation that he is guilty? Had
the Bill no Recital at all, 1t had been an Objetti-
on; butit may be, it had been fuch an Objettion,

VoL, V.

that they ought to have done fomething of tlieiz
Parts, as to have defired the Opinionof the Houfe
to what they fhould have anfwered: For fuppofe*
there had been no Recital atall (and you may
make what Recital you think fit) what fhould
Sit Fobn Fenwick have done ? There are fome
Inftances at Common Law ¢ A Man is indifted
for being a common Barrater, and there are no
Inftances given in the Inditment; why then he
comes and prays the Court, that they may de-
clare what Inftances they will give, and that they
may give no other Words in Evidence : There-
fore I queftion not but that fhould have come on
his Paret 3 he is to be heard as to the enaing
Part of the Bill; and under Favour, you could
do no otherwife. Now if they do offer to give
Evidence of any Treafon that is not {pecified in
the Recital of the Bill, and the Counfel make an
Obje&ion to 1t, I fhall agrec with them.

Sir Ed. Seymonr., My Lords and
you Mr, Speaker, what hath been
faid to you by that worthy Perfon
that fpake Iaft, no doubt, 1s true;
That if chere had been no more than the enacting
Claufe, 1t would have done Sir Fobn Fenwick’s Bu-
finefs with a Witnefs, or rather withouta Wit-
nefs: But that is not the Queftion we are dif-
puting here ; but the Queftion is, Whether you
will give Sir Fobin Fenwick longer Time to make
his Defence to that Part he mfifts  , -
on, that is not contained in the Bill. f}:{a e
You are well fatished that you can-
not go through with the Suggeftions to Night,
and the Debates, and what relates to 1t 3 and I
find no Perfon againft putting it off, but becaw.e
it would be a Delay 3 and if it be no Delay, that
Reafon is out of Doors.

They tell you the Counfel could not but take
Notice of the Macters fuggefted in the Indiétment:
I cannot think that is reafonably argued; becaufe
they do know the Praltice and Method is fuch,
that they can take Notice of nothing but what is
{pecified and contained in the Bill.  And therefore
therebeing no Guilt charged upon Sir Fobn Fenwick
in the Bill, is it reafonable they fhould come and
accufe themielves here, or make a Defence two
what is not charged ¢ No; but, fay they, it is im-
plied: This is an untrodden Path, and you ought
to walk as fecurely in 1t as youcan. ’Tis extra-
ordinary that you bring Sir Jobn Fenwick here to
anfwer for Treafon, when ’tis allow’d in the Sug-
aeftions of the Bill, you have but one Witnefs to
that Treafon ; and when you take thefe extraor-
dinary Steps, you fhould comply with him as
much as you can in the Forms, Forif Treafon be
not Treafon unlefs it be proved by two Witnefles,
and you will give him Liberty to make his De-
fence, 1 think it no Lofs of Time; for you can-
not go through the Bill to Night, to fee whether
Sir Yobn Fenwick be guilty of what 1s contain’d in
the Indi@ment.  And I will give you one Reafon
why he could not be prepared to make his Defence
in fo fhort a Time; for he could not produce his
Ividence if he had any ; and if you give him
longer T'ime, I fuppofe you will think fic that Sir
Yobn Feravick thould give an Account of what Wit-
neffes he thall make Ufe of for his Defence s and
you will give an Order for thofe Witneffes.

Mr., Harcourt. If Sir Fobn Fenwick’s Bulinefs
muft be done, I hope we fhall do it like rattonal
Men, and what we enact, be able to give a reafon-

able Account of it in the Preamble of the Bill.
H 2 Ag

Efmr{ﬁ' many
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Asto the Queftion propofed, your Debates have
run feveral Ways: The firft is, Whether Sir Fobu
Fenwick thall be allowed further Time? And 1n
this Cafe. whoever I differ with, ’tis of that Na-
ture that I muft defire the Liberty of {peaking my
Mind. I muft confefs, I fee no Room for inlarg-
ing the Time 3 and I fhall humbly fubmit my Opi-
nion to other Gentlemen, whether he fhould have
further Time to prepare his Witneffes: And for
that, pray confider the Naturc of the Matter be-
fore you,

Sir, there is nothing certain that is alledg’d 1n
the Bill ; and fhould you allow him further Time
to anfwer that which is not alledg’d, I cannot ima-
eine what Effcé you would have of it.  *Tisfaid
indeed, he ftands indicted ; but’tis no where fug-
aefted, that he is guilty of that Inditment.  This
caeneral Charge feems a great Hardfhip: There is
no one Thing that fo many have been unjultly ta-
ken off by, as the Uncertainty of alledging gene-
ral Fa&®s mn Indiétments of High-Treafon 3 nor
has any Thing been complain’d of in fuch T'rials
for a greater Grievance. What have you done
n the Bill for rezulating of Trials in Cafes of
High-Treafon? In that Bill you have reformed
that Abufe, and taken Care, that whatever Trea-
fon a Man might be guilty of, yet he fhall never,
upon his Indiétment, anfwer to any Falk, unlefs
the particular Overe- At be expreflly laid and af-
firmed in his Indictment.

‘That which feems moft reafonable in this Cafe
to be done, is not to inlarge the Time 3 but when
you think fitting to proceed, proceed upon what
is before you.  Here are fome Matters exprefily
alledg’d 5 let them go over the Recital, fee whe-
ther they can prove that; but I cannot imagine
to what Purpofe you fhould give the Prifoner tur-
ther Time to anfwer nothing ;3 for that which is
not charged is {o.

Mr. Fiuch, Mr, Speaker, Sir, thisisa Queftion,
m my Opinion, of very great Confequence: You
e very well told from below, that this 1san un.
trodden Patliy and [ am the more confirm’d *tis
{o from this Dehate,

We are told, that Sir Fobu Fenwick, or his
Counfel, could not be ignorant of what they were
to prepare themfelves for, For this was our Mean-
ing, fays one Gentleman, though I find the Path
15 {o untrod we are very unfortunate m exprefling
of it, for we have not faid it at all in this Bill 5 we
have faid, Sir Fobn Fenwick was indicted, &e. Sir
Fobu Fenzorck hath had a Copy of this Bill {ent him,
Counfelallow’d him, and upon a fecond Reading
he comes to make his Defence. We are told, the
Proceeding upon this Bill is not to be refembled
to the Proceeding in Weflminfler- Hall, and this is
{ufhcient in a Bill (tho’ in an Indictment 1t would
not) without alledging that Sir Yobu Fenwick 1s
aullty. Butone would think, that if Sir Yobu Fei-
qwick is guilty, cvery Allegation in che Bill, that
15, the Inducement to the Bill, which 1s for attaint-
ing him, fhould be a good and jult Ground for the
Attainder 3 and then, this Gentleman that hath
had a Copy of the Bill to prepare for his Defence,
and fhew you Reafons why the Bill fhould not
pafs, though our Proccedings are not to be relem-
bled to the ordinary Proceedings, yet we are to
expett from him fuch a Defence as the ordinary
Proceedings in 2P eftminfler- Haliwould require : Bue
I think this is hardly to be expetted ; one might
have thought, and rcafonably cnough, that it
might have come into-his Imagination, that 1f

there had been Ground to attaint him, by the or-
dinary Proceedings and Methods of fuftice, the:
Parliament would not have taken an extraordi-
nary Courfe to come atit: For I can never think
it 2 good Reafon to proceed this Way, that s, for
the faving of T'ime; and 1f there be extraord:-
nary they muft guefs at that out of the
Bill: Now that is grounded upon thofe Suggetti-
ons that I havecited 5 and then I fhould have ima-
gined, that whercas he had been indicted upon
the Qaths of two Witnefies, as the Law requires,
and one of them was withdrawn ; that you had
rather intended to have charged him with {ome
Contrivance to elude Juftice, whereby you had
Reafon to exert your extraordinary Authority to
proceed againft him by Way of the Legillative
and I do not find we have any Precedent to war-
rant this Procecding, tho’ in our Debates we have
endeavoured to find une ; yet I cannot but obferve
the Confequence of this hereafter: FFor whether
we can And a Precedent to warrant ehis Proceeding
in former Ages, or not, we are making a Prece-
dent for our Pofterity.  And confider the Confe-
quence of this Precedent you are making; Ithink
all the Bills in Parliament are grounded by the moft
ferious Ways of Deliberation, before you come to
Judgment: And Bills of Artainder ought much
more, fure, to require the Serioufnels of your De-
bates ; but I cannot but oblerve the Steps now
made; 1am afraid there was a wrong Step ac fult 5
I was not here the firft Day: But I recollect fome
Things from the Bill it felf'; the Tenderncls of
thofe Things upon which this enaéting Claufe docs
ftand. Here was no Evidence given to induce the
Houfe to bring in this Bill of Attainder ; when
this Bill 1s brought in the Houfe, and the Pream-
ble that fuggells that which is the Ground of the
ena&ing Part, confider’d in the Houfe; and the
Houfe did not think it realunable to proceed to the
Reading of it a fecond Time 5 [ remember wewere
told, Won’t you read 1t a fecond Time, when you
may have an Opportunity of having thofe Sugge.
{tions prov’dtoyou? T hiswas the Ground why this
Bill was read afecond Time. For confider, other-
wife a Gentleman may 1n any other Cafe as well as
this, defire Leave to bring in a Bull for attainting
fuchaone; and tell you, youthall havea good Rea-
fon given to you lor it afterwards ; and tho’ the
Reafons fuggefted 1n the Bill, are not fufhcient,
you may have Reafons out of the Bill that are {uffi-
ctent, What a Precedent will this be! Why, Sir,
Length of Tine givesaSanction to thofePrecedents
which the Age that makes them think not of ; and
they become good Examplesto Potterity, that were
even very heinous Precedents to the prefent Times.
Now if this fhall ftand, as now in the Bill, I would
afk, what Man n England is fecure when a Parlia-
ment {hall arife that hath a Mind to attaint him ?
Why then, Sir, if you do amend the Bill, con-
fider the Method of your Proceedings 3 you do
your {elves, m effe@t, declare, that for bringing
in of the Bill, for twice reading of the Bill, you
had no Ground at all ; for otherwife you had good
Grounds recited in the Bill, and that muft be a
{ufficient Ground to attaint him; and if you de-
clare 1t no fufficient Ground to attaint him, you
declare you have brought in a Bill, and read it
twice, withour any Ground, Whether you will
allow Liberty to offer at your Bar any Suggelti-
ons otherwife than in the Bill, that I muit fub- .
mit to you 3 and for giving Time, fince that is
a Queltion of a very extraordinary Nature 5 but

have
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have humbly offered my Thoughts, whether any
thing fhall be offered otherwife than 1s {uggelted
in the Preamble of the Bill ? T hope you will
not, for the Precedent fake you are now making ;
which if you do, I am afraid Bills of Attainder
may become now as frequent as Bills of Attainder
were in Richard 1’s Time ; which 1 hope never
{hall be.

Lord Norrevs. Mr. Speaker, I will not pretend
to tell you that you are bound by other Rules than
Rules of Jullice 3 but what is Juftice in #efimin-
fler-Hall, 1s {o here, and every where. And laft
Year you thought it Juftice, that no Man fhould
be brought to a Trial, but he fhould know what
were the particular Falts that were alledged
againft him.

Lord Crets. T think it, in fome mealure, a Mif-
fortune, that a Matter of this Nature, as 1s your
prefent Debate, hath held you fo long 3 and con-
ceive it a Thing to bz withed, that every Gentle-
man that fpeaks upon this Occafion, would ap-
ply himfelf more clofely to Reality, and lefs to
Forms; I mean, to Forms, confider’d merely as
Forms; for it ought to be true Reafon that is
coavincing to you: And you ought not to tie
your felves to any Forms upon this Occalion, but
fuch as are grounded upon Reafon 5 and really [
have not heard any thing that fell from any Gen-
tleman that fhews his Doubt of the Nature and
agoravatng Circumfitances of the Crime of the
Priioner 5 bat it hath confifted wich the great
Candour andt Jullice of this Houlfe, to fthew this
avour to the Prifoner before you,  The Coun-
fel fay, they are unprepared 5 1t they mean they
fhould prepare themfelves for more Grounds of
Phticrence and Chicanry, Iwould not give them
fartner Time; 1 can’t perceive there 1s any
Redlity of Argument in ity and there is in Rea-
forng, as in Religion, fometimes a Form with-
out a Power,

Sir Tim. £3+Fke, Str, vou have now two or three
Q.IL‘IHU!]S belore vou s I defire you will confine
our 1)ebates to one Point: I think, whatever Q-
prion Gentlenien imay be of concerning the Proof,
I think the Pomnt under your Confideration, if
you will make a right Judement, is the Pream-
ble of your Bill, which I take to be the Foundation
of 1t, and the Caule for which you attaint this
Gentleman: Now the Preamnble does not recite,
and fay, he 1s guilty, but only indicted ; nor fet
forth any Time; nay, it does not fay he was
arraigned,  So thar thele Things are very uncer-
tamn, and yet you muft attaint him for the T hings
recited inyour Bill.  And you know thefe Acts of
Attamder are extraordinary Methods in Cafes of
T'reafon ;5 and it you put it upon this Point, that
the Acl attaints him for one thing, and the Coun-
fel thall prove another, it makes 1t more uncertain
than 1t 15, and no Man can be fafe 3 and therefore
I hope you will confine the Counfel to Proofs of
ene Matter contained in the Bill.

Mr. 7. Howe. Sir, 1fhall not move you to any
thing that may tend to a Delay of the Matter be-
fore you: I think, if you pleafe to go on upon
the Matter fuggefled in the Bill, they are Alle-
gations which muft be proved before the Bill is
committed 5 and that will not hinder Sir 7. Fex-
witk trom being examined to the Treafon like-
wife.  Therefore all that is alledged in this Bill,
IHuppofe, being thought neceflary to be proved,
I defire he may be called in, and the Counfel
My g0 on to prove what is alledged in the

r

BliH, and afterwards Sir 7. Fenwick may aniwer
them.

Lord Conmingfhy. If the Queftion tvas, whether
you fhould grant this Gentleman Time or fio to
make his Defence, I thould not have troubled
you, But the Queftion now feems to be, Whe-
ther the Bill does depend upon the bare Suggefti-
ons of the Bill, or upon the Guilt of Sir . Fen-
wick? And thereforeif Gentlemen do infift upon
it, that he fhould have longer Time to defend
himfelf, as to his being innocent or guilty, I fhall
not oppofe it ; but if you think fit to puc it off,
as if the Fate of the Bill did depend upon the
Suggeftions of it, I can’t agree to that Matter 3
therefore I defire a fhort Time may be given him
to anfwer the Matter of his Guilt.

Mr. Harley, 1 find all Gentlemen that fpeak of
this Subjedt, to fay this Matter 1s of a very ex-
traordinary Nature, and you have entered 1nto
it by very extraordinary Methods : But I muft
only obferve, that this being the firlt Bill of this
kind that hath been brought into the Houle, be-
fore any Proof, Gentlemen muft be excufed if
they are cautious what Steps they do take ; and
when the Wifdom of the Houfe has thought fit
to take quite different Methods, as to the Prelimi-
naries, ’tis not to be wondered if they meet with
Difhculties in their Proceedings.

Some Gentlemen prefs for more Time to be
given to Sir F. Fenwick to be prepared; and others
urge, that you fhould declare, whether the Coun-
{el fhould be heard to any thing but what s fug-
gefted in the Bill.  And I think you muft givea
Determination to the laft Queftion, though the
whole Houfe agreed to give him longer Time
For if you give him longer Time, it will after
come to the fame Debate, whether they fhall
be heard to any thing but what is fuggelted
in the Bill? If you fhould think fit to add any
thing, then it will be reafonable that he allo
fhould be heard to that ; for in the Cafe of the
Death of a Man, let him deferve never fo much,
yet he does not deferve to die unjuftly by your
Hands.

It feems a very plain Propofition, that when
a Man is accufed, he thould not anfwer to what
he is not charged withs and to charge it with Zi-
imendo’s and Implications is fo uncertain, thatas I
always have feen it denied in this Houle, fo I
hope I fhall not fee fo great an Aflembly give
any Countenance to it.  T'hey did tell you, they
were prepared to fpeak to the Reafonablenc(s of
the Bill; but this Matter not being fuggelted
in the Bill, they are not prepared to {peak to
it,

Sir Tho. Littleton. I fec now where your Debates
have led you: I thought the regular Subjeét of
our Debates had been the Point upon which the
Counfel withdrew ; and that was for Time. For
what? Why, to prepare themfelves to anfwer
any Evidence that might be given again{t them 3
becaufe they perceived you did expeét the Coun-
fel for the Bill fhould produce their Evidence.
But they made an Obje&ion: Say they, We
did not underftand your Order was, that we
fhould come prepared to oppofe any Teftimony
viva voce to be given againit us, but only pre.
pared to fpeak to the Reafonablenefs of the Bill.
Now, Gentlemen, after five or fix Hours De-
bates, have been willing to accommodate the
Matter (that no Body might think that any one

prefled a Matcer unreafonable) that they migat
have
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have Time: But fome Gentlemen will not be
fatisfied with granting what the Counfel defired,
but they defire more. And what is that ? Why,
that is, to know the Opinion of the Houfe, whe-
ther you will admit any one thing to be proved
that is not fuggefted i the Bili? And I do take
this to be within the Suggeftions of the Bill, as
fully as can be exprefled.  For what docs the Bill
fay ? The Bill does fay he was indited of High-
Treafon, and that one of the Witnefles 1s gone:
And, Gentlemen, come to the Conclufion, and
fkip over the immediate Part of the Bill 3 for
the Bill does fay, that he did incite and con-
fult, &e. And the Objection of the Counicl
was not againft the Evidence 3 but they faid,
they were not prepared at that Time to anfwer
it, and there they leave it 3 and thereupon the
Houfe go on upon the Debates. What can we
expect that they intended ? They might think,
cither we fhall gain our Point, and the Houfe
will give us Time; or otherwile, if they go on
and hear this Evidence, then we fay we wanted
T'ime.  And that will be only Lvidence ex Parte,
and not carry fo much Weight with it, tho’ we
have nothing to fay to it 3 or they might think
it may have this Effedt, that the Houfe will not
go on, and hear any Evidence at all: In either
of thefe Cafes, we have the fairelt Advantage
that we can have, on the {eccond Reading of the
Bill, tn Defence of our Client : All they defired
was, that they might have Time 3 and I hope
that which faosfied them that are moft con-
cerned, may fatsfy any Gentleman of the
Houfe,

Mr. /. Howe. The Queflion is not, what they
afked, but what is reafonable for us to erant:
I was in the Beginning againft any Delay, and
I think there is no Occafion of Delay: Alll
defire 15, Sir, that the King’s Counfel may be
defired to prove the Suggeltions of the Bill ¢«
Toto.

Mr. Sol. Gen. Moft that have {poke of this Mat-
ter have faid, that the Matter is very generally
laid n this Bill, and the Counfel could not very
well know to what to apply themfelves: That it
{fpeaksot High-Treafon in general, and of aiding
the King's Enenues, which is very general s It re-
cites that indeed ; but the Indi®ment is legal,
according to the late A& of Parliament. °Tis
not only fard, that he defigned the Death of the
King, but for that Purpofe he and others met to-
gether and agreed to fend Charnock to France, to
go to King fames, to induce the French King
with an armed Power to invade England, Now
how can any thing be more particularly charged ?
And the Indi¢tment is {o charged in yourBill. 1
think therefore the Counfel could not be ignorant
to what they ought to apply themfelves : But by
what I perceive, Gentlemen are very well con-
tented to give him further Time. I remember,
when the Bill was firft brought in, there was a
long Debate for a fecond Reading ; and fomeGen-
tlemen thought it hard to be tried by fo great
an Affembly, and faid, they had rather be tried
by a fewer Number: But I fhall obferve, that
you have {entthe Copy of the Bill to Sir 7, Fenwick
Geforehand, and you fent him Notice that he
fhould provide himfclf, But I remember a much
better Man than Siv 7. Fenwick, who had the
Misfortunc to be under an Accufation of High-
Tveafon, had his Indi¢tment one Hour, and was
ryied the nexts and tho’ he pleaded to have his

Trial put off ’till the Afternoon, he could not
prevail with the Court of Juftice to do it : Sir
Jobn Fenwick hath had a Copy of hisBill for two
or three Days, but he never had any Copy il he
had pleaded.

Mr. Waller. T ftand up only for my Informa-
tion 3 that which I would know 1s, whether the
Counfel did not afk you the Queftion, whether
they fhould be bound to anfwer any thing thar is
not in the Bill? If they afked that, then the
Gentdeman that fpake herve is anfwered 3 and the
Gentlemen of the Hloufe do not inlft upon whae
Sir ¥, Fenwick’s Comlel did not inhift on,  And [
do think the King’s Serjeant, who opened the
Proceedings, after he had opened what had been
before theGrand Jury, feemed to makeita Charge,
as 1t Sir . Fenwiex had been condefeending to
the withdrawing of Guodmair,  Now that feemed
as 1f they defigned to make thae o Pare of the
Lvidence.

Sir Richard Teizple, The Cournfel did not infift
upon 1t only to anfwer the Sugselions o} the Bill
Lvery Body knows, they objeCted to the others
going on with the Evidence they opened, becaufe
1t was not 1n the Bidl; and the lang’s Counlel
could not fo much as alledee, that 1t was in the
Bill 5 and they would have gone on to have provid
the Indictment.  There 1s another Thing : It is
told you, as it the Preamble kad fopgelted fome-
thing of this kind, that there wis a Dlceting.,
Now that Gentleman that ipake Lt but one, has
cleared it, that it only recites he was indicted for
thefe Things, and this brings nothing in {lue,
whether he be guilty or no? Now [ think the
prefent Queftion, and only Queftion before you,
1s upon the Suggeftions of the Bills for you can
bring nothing in [ffue here, but what is in the
Bill 5 and Nobody can infilt, by the Rules of
Reafon or Juftice, that any Man thould be hegrd
to any Matter of Faét but what s in the Biil.
And thercfore I think there isnothing Lefore you,
but that you fhould give Direction 1o hicar them
to what 15 fuggelted in the Bill.

Mr. Methwen. Sir, T fpeak to the Method of
your Debates : Your Debates arife upon an Ob-

Je€tion that was made by Sir 7. Fenwick's Countel,

againft the Counfcl for the Bill going on with
their Evidence to prove Sir f, Fenwick cuilty of
High-Treafon.

I muft beg Leave todiffer, as to what the Coun-
fel did fay, from fome of the Gentlemen rhat fpake
[aft s the Force of their Objection was, that they
fhould not now go on,for they Were not prepared 10
anfwer thems and the Reafon they gave was, thar
they had not formal Notice ; and the other after-
wards {pake to the Shortnefs of the Time: Your
Debates for a long Time went purfuant to this,
whether you fhould allow them further Time
or not ! But the Length of your Debates liath
rafed a new Matter.  Though [ thin% that
Doubt, though it was not made by the Countel,
may be very properly made by any worthy Mem -
!JEI‘ that hath that Doubt, whether, as the Bili
15 _brought in, the King’s Counfc! mighe at anv
Thme fpeak to that Poine, though Sir 7. Fenwic
be acquainted with it? And I muft alwavs
agree, thar Doubt ought to be refolved, before
you come to refolve, whether farther Time fhail
be allowed him or not ; and therefore I propofe
It, that this Quellion may Le put, Whether the
Houfe will hear, ar the Bar of the Houfe, the
Lvidence there is o prove Sir Fobn Fenwick

suilty
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anilty of the High-Treafon wheréof he wis in-
dicted ¢ :

Col. WWhaitoir. You have three or four Queftions
upon your Paper ; and now after fo longa De-
bate as we have had, I hope Gentlemen will not
think At to itart new oncs 3 and I hope you will
rake Care that Gentlemen fhall not rife up three
or foutr Times 10 {peak to this Matter.  You have
another Rule of the iJoufe, That when a Quefli-
on is moved, and feconded, though another Que-
{tion is muvel afierwards, yet that muft be che
firfe Quettion thatis to be put 3 and I hope you
will keep us to thefe Rules,

[ woaderat fomeObjections: "Tis told you, that
this is fuch a Proceeding that never any Thirg of
this Kind was before; and that you are here go-
ine 1o read a Dill of Attainder before you have
had anv NManner of Lividence, upon which you
fhould é;r:.:un;l the bringing in of this Bill.  Gen-
tleinen mul remember, or thould have informed
themivives s fortis very certain that you had very
cood Grouads to vote this Bill to be brousht in ;
I fve the Gentlemnan that brovght in his own Ac-
culation 3 you had his own Dilcovery read, and
Mr. Attorney did inform you what was againfh
him, and how he itood Indi€ted. And another
Geatleman by me, told you, he was with him,
andd chere was a Treaty for his Pardon 3 this was
Ividence for reafonable Men to go upon.  And
to teil you that thele Precedents will endanger
your Iiberty ! Under Favour, this is the Ground
of all your Laberry.  *Tis by this Power of Pro-
cecaing, wien you have not that Fvidence that
IV luzizier-Tall requires, by which you will keep
arcat Mon in Awe,

Now give me Leave to {peak to the Queflion
that I think you cughe to put: *Tis told you, by
the Coualel for the Prifoncr, that they are not
apprifed what the Senfe of the Houfe was, and
upon that Account they delired further Timet I
contcls, when vou allow’d Counfel, T was of Opt-
nton 1 was a Faveur; and now fince they have
maa iy Ovjediion, though I do not belizve you
are ouli3ad to allow them furcher Tiive 5 yer
hatramer eor on thar rhan the other Side s and
therefore L ehinlkthe fairet Thing is to allow them
tomz turther Time,

e Seeretary Truinhal, Me. Speaker, Thave at-
i &l this Day to your Dobaces, which are
now 1 iy Opinion of a very exeriordinary Na-
tre s dor o grear deal of your Time harh been
fpeatupon Motion of the Counfel for the Prifoncr
at e Dar, whether you fhould allsw them fur-
f'hf::' T!imr.: or no: And now, by what I recelle
wom e Sende of feveral Gentlemen, the Foufe
feeris willing o allow them further Time : even
thutﬁ is uppslud at this Time of Dsy.

Si!‘_,rth': hing's Counfel have open’d the Mat-
ferersci, upoa which they did intend to pro.
duce thar Lvidence 3 and when they had open’d
the {everal Feads, the whole Objection that [
heard made by the other Side, was, They did not
timk the King’s Counfel could have procecded to
Cimine Witnefics upon thofe Faclsy and that
tacy were not prepared ro bring Witnefles on the
S;L*cruf the Prifoaer, and therefore pray’d for fue-
ther Time » Truly, whether that be reafonable or
10, o1 nether upon one Favour, the Houfe think
fit 1o stditanotier; I cannor tell whar might ap-
pear, 11 had come to a Queftion s fince the Life
of a Man is concerned, we ought to be tender
of 1ty and I thall be as tender as another-; there-

fote I am of Opinion, that 4 reafonable Time
fhould be allow’d. To do what? Why, upon
the Evidence the King’s Counfel fhould produice,
they fhall bring their Witnefies on the other Side
to anfwer them. Whether the King’s Counfel
will produce Evidence that is foreign ‘to the Bill,
that will be in Judgment of the Houft ; but it
was a good Motion made below, which I clofe
withal, that a fhort Time may be allowed them
to make their Defence, and bring their Wit-
neffes.

My, Speaker. Gentlemen, you have had a long
Debate 5 I do not remember any formal Quettion
that was propofed at firft, till fuch Time as I read
to you what I thought was the Queftion upon the
Debate 3 when I read you the Queftion for furthe
Time, there were {feveral Members ftood up, and
{aid, that was not the Queftion 5 and took Excep-
tions to it, and propofed that the Counfel thould
be confined to produce Evidence only to the Mat-
ters fuggefted in the Bili; {o that now I have two
Queftions upon my Paper, which I will readrto
you, and put which you will.  One Queflion is,
That they be confined to make their Proof to
what 1s {fuggefted inthe Bill. The fecond Quelti-
on 15, That Sir Febn Feawick be allowed further
Time, &,

Sir Chriftopher Mitferave, A Gentleman faid, the
fecond Queftion upon your Paper was but lately
{tarted 3 but I remember, a little after the Coun-
fel was withdrawn, 1t was moved, Whether you
would give them further Time? And I, prefently
after, 1n the Debate, did take the Freedom to afk,
Whether it was intended they fhould anfwer to
any Thing but what was contained in the Bill?
And, I remember, there was a Gentleman of the
Jong Robe faid, T hat there was nothing offer’d by
the King’s Counfel, but what was within the Sug-
acftions of the Bill. Another Gentleman fiid,
When they may have longer Time, they’d not
fecm {o fond of ity ’cis indifferent to me, provi-
ded he be prepar’d to anfwer. But I cannot but ob.-
ferve, that the Conclufion of that honourable Per-
fon was, that at laft you muft come to determine
the Queftion.  You are likewife told, by an ho-
nourable Perfon nearer the Bar, Why do you dif-
pute this, now you have order’d the King’s Coun-
lel to produce the Evidence; and fo you have
concluded your felves 2 But for my felf, I muft
confefs, I did never think the Evidence was to be
heard otherwife than as to the Suggetiions of the
Bill.  And if that Point be to be determined, why
will not you determine it now, rather thanto have
another Debate upon it?

Mr. Bofeawen. 'That which is preffed by fome
Gentlemen, is begging of the Queftion,  What
have we here brought Sir Jobu Feinwick for? Was
it not to fatisfy our felves, whether Sir Foby Ion-
wick was guilty of High-Treafon? Now that 1s
fuppoled, by fome Gentlemen, not to be within
the Bill ¢ If it be not within the Bill, I defire you
would throw out the Bill. But the Thing s, we
mult not examine to thofe Things that will make
Sir fobir Lewvick guilty,  Sir, this is a very nice
Thing, and very curioufly woven. The greac
Thing, fay fome Gentlemen, we muft take Care
of, 1s the Blood of a Man : Does any otic fay he s
innocent? No ¢ Bur we muft have fome Way or

another that he muft not be brought to his Trial,
I cefire, as Ef{grﬁﬂ; Men, vou will not only take |
Care of the Life of one Man, but of the Life of
the King 5 of the Lives of our Wives and Chil-
dren,
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dren, and all our Families, What will they fay  Sir, the Indi&ment is mentioned in the Bil} = No

without Doors? You are afraid to meddle with
Sir Fobn Fenwick s and therefore you will {lide it
away upon another Point 3 that his being guilty
of High-Treafon 1s not within the Bill.  T'am not
for taking the Advantage of Time; I defire, as it
was moved before, that you will give him Time,
and try whether he be guilty of this Treafon or

no, or otherwile do nothing in it at all,
Then the Order was made for Caudles 1o be brought i

Sir Thomas Littleton, Now you have Candles
brought in, 1t will be fit for you to return to the
Queftion : For my Part, Iam willing to put both s
But I think the laft Queftion that you have upon
the Paper, properly {peaking, is to be put firlt ;
and that is, That the FHoule wil] proceed to ex-
amine Witneffes to the Treafon in the Bil for
which he ftands indicted.

Mr. . Howe. I think the Queltion oughtto be,
That his Counfel be direéted to bring Witnefies
to the Allegations in this Bill.

Sir Thomas Littleton. 1 propole 1t to you thus ;
That the Houfe will proceed to examine Witnef-
les at the Bar, to the Treafons mentioned in the
Bill for which he was indicted.

Mr, 7. Fowe, I think that Geatleman might ve-
ry well have moved the Queltion without that Li-
mitation 3 for that 1sas much as to fay, that Wit-
nefles thall be examined to none of the Treafons
in the Billy except thofe for which he hath been
indited 3 and that is a Limitation, I hope, fhall
not be put tothe Enquiries of this Houfe. T hope
you will put it, Thatthey fhall bring Evidence to
the Matters alledged in the Bill generally s There
are {everal other Allesations in the Bill which 1
would have him anfwer to 5 as the alienating the
Affeétions of the King’s Subjeéts from him, which
I take to be High-Treafon,

Membeirs, No, no.

Mt 7. Hewe, Why ? If it benot High-Treafon,
it hath nothing to do in that Place, I believe s
a very high Crime, and would induce me very
much for the Punifhing of Sir Fobn Feutwick,

Mr. Norris. Sir, 1 do not know how the Que-
{tions may be carried fince Candles are come in ;
but I think °tis for the better, I think there are
two [hings have been {poken to; one is this Bill:
I find thofe Gentlemen that were againft the Bill
on Iriday, are more againftit now, I wasforthe
Bill then, and am now for a {econd Reading of it
I think the Bill is very plain, and know not what
they would have mentioned 1n 1t more, unlefs
they would have had the King’s-Head Taveri, and
what Wine they drank there, 1 thinkthere isall
the Reafon in the World to hear the Witnefles to
prove him guilty of High-Treafon. As to the
Point of Time, I thould be very willing to allow
it themn, if that Queltion was put; and, 1 think,
you have been very favourable to him already, in
allowing him Counfel.

Mr. Smith. 1 would only obferve, when the Bill
was to be brought in, the Objetion was, that
you had not Witneffes. And now the Queftion 1s,
Whether you can hear Witnefies upon Facts not
particularly afligned in the Bill, I'believe no Man
can fay, but that in the Indictment there are par-
ticular Faéts that ought to be examin’d : I do own
for my Part, if Sir fobn Fenwick was a greater
Man than he is, it were better he fhould efcape,
than you [hould fpend fo much Time about him,

Man thinks that Gaodmaf:’s going away, is Rea.
fon enough for bringing in fuch a Bill againft Sy
Jobn Fenwick,

Mr, Speaker. Shall Tread you the Queftion ?

That Sir John Fenwick be allow’d further Time 1o
produce Witnefes in bis Defence, againff the
Charge of Hish-Treafon, aud tha! be name bjs
Witnefles.

Which Queftion was put, and pafled in the AL
Armative,

Mr. §peaker, The other Queftion is,

That the Counfel, wobo are 1o produce their Exidoies
againfl Sir John Fenwick, be allowed to prove
Stir John Yenwick grilty of Tiish-Treajon,

Sir Thomas Littieton, 1 do think one of the Rea-
fons why this Bill was bronght, was, becaufe pol-
fibly, by the Abfence of this Witaefs, he could
not, ftritly {peaking, be proved guiliy 5 thouzh
all Mankind is fauisfied 1n his Guile,  And there-
fore I queftion whether it will amount to a legal
Procf: And if you had fuch a Proof as would
convidt him by the common Proceedings of Law,
I fkould not have been for a Bill of this Nature 3
for *tis againft the Honour and Dignity of this
Houfe, to do the Work that an infertor Court can
do. But probably, by the Abfence of this Wi-
nefs, Siv Yobn Fenwick, at a Trial inthe O/d. Bailey,
might efcape; though at the fame Time ’vs high.
ly probable, the Witnefs that s wanting to con-
vict bim, is by his Means gone out of the Way,
Therefore I fpeak to the Wording of the Quefti-
on; you fay, Shall beallswoed to prave. I would wil-
lingly prevent what may be objecled when we
come upor this Debate: If you do ufe the Word
Prove, they may fay, this is not Proofs for {ill
Goodmay is not here,  If you pleafe o fay, That
we will examine Witneffes to the Treafon, and we
will be Judges how far it appears to us, whether
he be guilty, or not guity.

Mr. Speaker. Will you let me propafe it to you
thus then? That the Counfel, in producing their
Evidence apaintt Sir Fobu Fenwick, be allowed to
examine Witnefles touching the Trealons men-
tioned in the Bill, for which Sir Fobn Feuwich 1s
indicted.

Mr, Moittag. 1 do not obferve, that in read-
ing of it, you {ay any Thing as to the other Alle-
oations of the Bill: I think you fhould word it,
'That the Counfel be allowed to produce Lividence
to the Allcgations in the Bill, and the Treafons
whereof he ftands incifted.

Mr. Speaker. Well then, the Queftion is this,
That the Counfel that anage the Lvidence a-
oain(t Sir Jobn Fenwick, bealiow’d to produce Wit-
nefles touching the Allegations in the Bill, and the
Treafons whereof he flands indited.

Which Queftion being put, it paffed in the Af-
firmative,
Mr. Speaker. Will you pleale to appointa Time
for 1t ¢
Mr. F. Howe, That I would meve you is this :
You were fo extremely late before you went up-
on this Information, that you had not Time to 2o
through any Part of 1ty therefore I would move
you



T
| |

F
[

1696, Parl. apon @ Bill of ditainds7 for High-Treafon. s

you, that you would appoint early in the Motn-
ine for Sir Fobn Fenwick to be here.

d therenpon it was Ordered, That Sir John
AﬂFﬂnwick [honld be remanded 10 Newgate, and
brought to the Honfe on Monday Ten a-Clock.

Mr. Sames Montagir. Six Fobn Fenwick now
infifted he had not Notice; I humbly move, that
he may be brought in, and acquainted with what
you have ordered.  (Aud accordingly Sir Jolin

Fenwick was brought to the Bar.) ‘

Mr. Speaker. The Houfe have confider’d of
what Sir Jobn Fenwick hath faid at the Bar, by
Lis Counfel, and they are of Opinion, That Wit-
nefles ought to be examined there, to prove the
Allegations of the Bill, and to prove him ouil-
ty of High-Treafon whereof he ftands indicted ;
but in Favour to you, becaufe your Counlel faid
you were not preparéd, the Houfe is willing to
give you Time till Monday next, to make your
Defence 3 and they require you to give ina Lift
of your Witnefles 3 and if you fend to me, you may
Lave a Warrane for their appéaring at that Time;
and they require you to be here, fo that they
may proceed upon the Bill exactly at'ben a-
Clock.

And Sir John Fenwick being withdrawn,

Reflved, |
That the Bill for Attainting Sir John Fenwick of
High-Treafon, be read a fecond ime o Monday

HEXD.

Lune 16 die Novenbris, 1690.

Mr. Speaker. Gentlemen, I would reccive your
DireQions in one Thing: You have ordered a
Member to produce a Leteer, and the Counfcl,
in opening the Evidence, have referred to it
That Member defires to know the proper Time
for him to do it Whether, while the Counfel
are managing the Evideace at the Bary or wne-
ther he mult ftay till they are withdrawne

M, Sloauns, As to this Muatter, I do not que-
ftion but ’tis to be offered as an Evidence: and
by the fame Reafon that you give him the Favour
toexamine the Winefivs tharare produced againft
him, for the fame Reafon rhe Latter ought to be
read in his Prefence, that he nuy explain it, or
denyit: And give me leave to tell my Thoughts
of anotner Matter ; If that worthy Member is to
offer Evidence of what he wok from Sir ¥obu
feinwick's Mouth, (though a Member common-
ly gives his Evidence in his Place, after the Coun-
Icl 1s withdrawn) I think ts not only fit to pro-
duce the Letter in his Prefence, but that Sir Yabs
Fentwick (hould hear what he fays, and deny it if
he can,

Mr Speaker. Is that your Pleafure, that the
Letter be produced before Sir Fobi Fenwick, and
that the Evidence o be given by Mr. Zerno fhall
be in the Prefence of Sir Yobu Feirwick ?

~ The Qucftion being accordingly put, it paffed
In the Affirmative,

Theit the Serjeant was ordered 1o take bis Mace, and go
uitg Weltmianter- Hall,and fummon the Members,

And being returned, The Order of the Day for
proceedsng on the Bufinefs of St John Fenwick
YVou, V.

was read, [Tt deing a Quarter before Elever
a-Clock. *

Then Sir John Fenwick, and the C:azmﬁ'l aind Soli-

cilors on both Sides, were brought i,

Mr. Speaker. Sir Thoinas Powys, when you
were here laft, you infited upon it, That the
Counfel againtt Sir Fohn Fenwick thould be kept
to the Proofs relating to the Allegations in the
Bill only ; or elfe that you might have further
Time, becaufe the Witneffes were not ready.
The Houfe have confidered that Matter, and in
favour to Sir Fobn Fenwick, that he might have
no Surprize, [ave given him to this Day ; but
thiey do allow the Counfel to give Evidence not
only as to the Allegations in theBill, but to prove
Siv Fobn Fenwick guilty of Fhgh-Treafon ; and
therefore, Mr. Serjeant Gould, you are at liberty
to go on with your Evidence.

Mr, Serjeant Gould, May it pleafe you, Mr.
Speaker, We are here to give in our Charge, and
the Evidence that we have againft Sir Fobn Fenzyick.
I find by your Order, that we are now allowed
to produce Evidence touching the Allegations of
the Bill, and likewife of the Treafons for which
he ftands indited 3 therefore I thall beg leave to
open firft, how he ftands charged by the Indiét-
ment,

The Indiftment firlt charges him with Com-
pafling and Defigning to depolc the King, and put
him to Death. The fecond Charge is, For in-
citing the French King to fend an Army of Soldiers
to invade this Kingdom, and to make a miferable
Slaughter amongft the Subjedts of this Kingdom,
The third Thing is, Ior adhering to the King’s
Enemies., The fourth Part 1s, That to eflet
this, he, together with feveral others, that is to
fay, Charnock, Sir Fobu Friend, and others, did
confult, propofe, treat, and agree to invite the
French King to {fend a Number of Soldiers to in-
vade this Kingdom, and to procure great Num-
bers of armed Men againft the King, to rife and
be formed; and with thefe Enemies, upon their
landing and invading thisKingdom, to join, forto
make and carry on a Rebellion and War in this
Kingdom. And further it charges, That he did
confult, confent and agree, to {end Charuock as a
Meftenger from Sir Fobu Friend, and others, into
Firance to the late King Fames, to propofe to him,
to procure the French King to fend Soldiers and
artiied Men to tnvade this Kingdom, Then like-
wife to effett this, the IndiGtment charges him
with providing Horfes, Piftols, and other warlike
Arms. This 1s the Charge of the Indi@ment;
and thefe Matters are in the Bill: For the Bill does
charge him with compafling and imagining the
Death and Deftruction of the King, with adhering
to his Iinemies, by confulting and agreeing with
feveral Perfons at feveral Times, to fend Charnock
to the late King Fames in France, to invite and
encourage the French King to invade this King-
dom with armed Forces, and Promifes to join
them, and affift them with Men and Arms.

Then theBill does take notice of other Matters,
‘That Sir Jobn Fenwick hath protradted his Trial,
by giving Affurances to the King to make a plain
Difcovery 3 by Reafon of which he did not come
to his Trial, and now one of the Witneffes againft
him 1s withdrawn, May it pleafe you, Sir, This
is the Charge as it ftands before this honourable
Houle 5 and the Evidence we fhall charge him
with, will be of this Nature: We fhall give you

I an
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an Account, That the latter End of May, or Be.
ginningof Fune, Sir Jobn Friend and Charnock, and
feveral other Perfons, met at the King's-Head,
and upon that Meeting they confulted how to In-
vade this Kingdom 3 and they concluded in this,
That they would fend Charnock into Frances and
he was to propofe it to King Fames, That he
fhould procure 8oco Foot, and 2000 Horle and
Dragoons ; and upon their Landing they were to
join them with 2000 Horfe.  After this they had
another Meeting 5 for Charnock, to be fure of the
Matter, would have another Meeting 3 and then
he propofed it to them, Whether they continued
in the fame Refolution ? And they all then de-
clared, varticularly Siv Fobn Fenwick, That they
did approve of 1t, and ftuck by it 5 and that Char-
#ock thould go for that Purpofe to Frauce. Char-
nock, 1n purfuance and execution of this Treafon,
does go to France,and brings back a Meflage, Thac
the Matter had been communicated to the French
King, butat that Time he was not ready for them,
and could not {pare his Soldiers, and his Troops.
Then 1c relted for fome Time, till towards Chriff-
mas, when Sir George Barclay came into England,
and he brought with him a Detachment of about
Sixteen, and their Province was to affaflinate the
King. But there was another Part, and that was
the Invafionsy and in that Part was Sir Fobu Fen-
wick concerned, which we fhall produce our Evi-
dence to prove upon hims bur it does fall oue
that we have but one Witnefs to this Matter, that
we can produce viva voce 5 though when this In-
dictment was found, (for it was found upon the
Act Iaft Seffions, which required two Witneffes to
cach Species of Treafon) we had two, but one 1s
fince withdrawn, and that is touched in the Bill,
as in Truth the Fact is. Now if Sir Fobn Fenwick
had come on 1n the ordinary Courfe of Proceed-
tngs to be tried, Sir fobn Fenwick might have been
tried upon this Indictment, for then Geodman had
been therey but he procraftinates his Trial, he
makes Application to the King, and gives him
Affurances from Time to Time of an ingenuous
Dilcovery 3 but inftcad of that, when Good-
man now 15 withdrawn, thefe Affurances have
terminated in this counterfeit Confeffion that hath
been laid before the Houle, and is charged in the
Bill.

But, Sir, to fupply this, we fhall produce the
Examination of Mr. Goodwman 3 we fhall prove to
you not only the Evidence that hath been given
upon this Indi€tment, upon which he hath been
arraigned, butalfo the Evidence which hath been
given upon the Trial of Cook, who was convicted
upon that Evidence. We fhall go by thefe fur-
ther Steps in the Cafe 5 and humbly offer it to the
Conlideration of this Houfe, how far Sir Folun
Fenswick will be affeCted with te: And that is thiss
Here hath been Goodman, and Captain Porter who
{till ftands his Ground 3 but they have tempted
him with goo Guineas in Hand, and 300 more
wis to be remitted to him upon his firft landing
in France, with Aflurance likewife of King Fames’s
Pardon, and likewife 300l a Year; 100/, a Year
whereof was to be fettled by Sir Fobn Fenwick.,
This Propofition {prung from one Clancy : It could
not be expected that Sir Jobn Fenwick fhould ap-
pear in his proper Perfon, but he did by his Lady,
who was with Captain Porter, and gave him
Aflurance of all that was propofed by Clancy,
that That fhould be performed, and a great deal
more.

We fhall further give this Account, That when
Sir Fobn Fenwick was taken, there was a Letter
handed to a third Perfon ; and it appears by That,
that he thought himfelf at that Time not fafe,
unlefs they could corrupt the Jury : For, fays he,
we muft now get two or three ftanch Perfons thac
will ftarve the reft. Thefe Steps we fhall pro-
ceed upon, and begin with the Indiétment, and
call our Witneffes to it.

M. Serjeant Lovel, Mr, Speaker, 1 fhall not
repeat what hath been faid ; becaufe I know
what hath been materially faid, can’t pafs the
Obfervation of this Houfe. The Method we de-
fire leave to proceed in, is the Method you have
prefcribed us ; and thatis, firfl to prove the Allega-
tions of the Bill, And that we fhall make appear
to you by undoubted Proofs, That Sir Fobn
Fenwick does ftand indicted for thefe Treafons at
the Seffions at the O/d Bailey, the 28th of May,
upon the Oaths of Porter and Goodman 3 that we
fhall prove by Records, and that is not capable of
any Traverfe or Dental.  We fhall alfo prove, by
Matter of Record, That feveral who were con-
cerned viath Sir Fobn Fenwick in this Confpiracy
have been tried and attainted ; and then we fhall
call a living Witnels to prove Sir Fobn Fenwick
guilty of Treafon in the higheft Manner. M.
Tauner, deliver in the Indictment of Sir o
Fenwick,

IVhich was delivered in, and vead at the Tuble,

Mr, Serjeant Lovel, The Bill does charge, That
he ftands indicted upon the Qaths of thele two,
Captain Porfer and Mr, Goodmair 3 Belides, I mulk
beg leave to obferve, that by the At of Parlia-
ment made laft Seffions, *tis enacted, That no Per-
fon fhall be indicted unlefs upon the Ouths of two
Witnefles : Iad not thefe Witnetles been {worn
before the Grand Jury at that Time, this Bill could
not have been found according to that Law, nor
would Sir Fobi Fentwick have pleaded : But he hath
been arraigned, and pleaded 3 fo that we fubmic
it to this Houfe, that it does appear upon Record,
That this Indictment was found upon the Qaths
of two Witnefles. Befides that, two Witnefles
are fubfcribed to the Bill. Now that other Per-
fons have been indicted, and convifted upon the
fame Evidence, we fhall prove, and that like-
wife by Records,

Mr. Serjeant Goxld. I thought when we came
to give you an Account of the Abfence of Gosd-
man, then o have given you an Account of this,
and other Mateers,

Mr. Speaker. You will agree upon your Me-
thod, Gentlemen: Who do you call in the firft
Place ?

Mr, Serjeant Gould. Captain Porter, Sir, (IWho
being prefent.)

Mr. Serjeant Gordd, 1defire, Mr, Speaker, that
he will give an Account of what he know; con-
cerning this Matter, as alfo of what is charaed in
the Inditment,

Mr, Speaker. Captain Porter,the Houfe requires
you to give them an Account of your Knowledge
of any Confpiracy, by Sir Fobn Fenwick, againit
the King and this Government 3 and likewile of
your Proceedings upon the Indidtment againt
him for High-T'rcafon.

Caprain Porter. About the middle of Aay was
twelve Months, there was two Confultations,
oneat the King’s- Head in Leadenball. Strezt, and the

other
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other in Pall-iall; thefe two Confultations were
for the Confidering of the beft Means to bring the
late King Jamss into England again @ For 1t was
fard, that King William being gone beyond Sea,
he lhud left but few Forces, and therefore they
thought they could not have a fitter Opportunity
than thar Juncturcs upon which, they pitched
upont Ghariock 1o go mto Fraace, and make
fome Propofalsto the late King Fames, to borrow
10000 Men of the Fiench King, whercof there
thould be Sooo Foot, 1000 Horfe, and 1c00
Dragoons 3 and 1t was propofed, when they came
over, to meet them with 2000 Horfe,

Mr., Speaker. Where was this?

Captain Lerter. - Our firlt Meeting was at the
Kizg's Llead v Leadeaball flreet 3 after that, Mr.
Charsack defired another Meceting, and then we
metat Nuirls’sin St Fames’s, and we all ftood
to wiat we had before refolved, That he fhould
ro overto Luinz Fames, and make this Propofal 5
and that il he could get fo many Men of the
ficied King, we would meet him with {o many
Fiorie,

My, Szealer. Sir, you fay the firlt Meeting
Was AU the Anitg’s Liead in Leadenbatl-fireet 5 who
was taen prefene?

Capta Porter, There was my Lord Aylefbury,
ny Lord A foitzomery, Sir Jobi Fenwick, Sir ?a:fm
Lricicdy S Il iz Periins, € barnock, Mr. Cosk,
and my felfy we dined there, and after Dinner
MNir, Gecdizai camne in to us.

i, Speaser,  Did Sir Yobir Fenwick hear this
Dilcouric ?

C:ﬁ.pt:lin P&f'!ﬁ". YCS, Sir.
| ;]I\*‘Ir. Seeker. 1id Sir Fobn Fenwick confent to
1Tt

Captain Porter,  He did abfo utely confent to
1t Oir Fuhir Fricud did propole it; fays he, Do
not let us propole more than we can bring.

. Speaser. Then you fay you had a fecond
Meening,

Capiaan Poiter. When we agreed upon this
Luiads i Leadeubail-flieet, Captam Chariock de-
fire. another Meeting, to know if we continued
in_ our Refolution 5 and the pext Meeting was at
Mis, Yowitie'sy T think then my Lord Mzufgo-
“y vAs not there, nor Mr, Goodimar 5 but there
was my Lord oAdifbuiy, Sir Yob Fenwick, Sir
Toair Piieid, Siv 17illian, Peilans, Mr, Chariock,
and my felf

Mr. Speaker. How long after ?

Captain Porter,  Abour cight or ten Days, to
the bett of my Remembrance,

Mr. Speater,  What was faid at that Meeting ?

Captain Porter,  The fecond Meeting was w0
agree to the fame Thing: We defired Charioch
t0 50 as fvon as poffible to acquaint King Faus,
that the fooner he came that Year, the becter,

Mr. Seealer,  Did Sir Join Fenzvick confent and
3gree, at the fecond Meeting, to his goIng 1nto
fiaice to procure the Forces 2

Captain Porter, Yes, Sir.

Mr. Speater. Wil you give the Houfe an Ac.
count of any Thing elfe vou know, relatine to
this Matter ? >

Capuain Porter, That is all.

Mr. Serjeant Gonld,  Was you examined by the
Grand-Jury, when the Bill was prefented again(t
S Fobu Feirpick 2

Captain Porter, Yes, Sir.

 Mr. Setj. Gould, What Evidence did you
give to them ?

Vou, V,

Captain Porfer. The very fame I give now.

Mr, Speaker. M. Serj, Gould; what have you
to fay further to him ¢ S

Mr, Serj. Lovel.  Wewould afk, whether Mr..
Cook was at the firft Meeting ? Rt

Capt. Porter. Yes, Sir, he was at both Meetings.,

Mr. Serj. Lovel.  'WasMr. Goodiman, at the pre-
ferring of the Bill of Indiétment at the O/d Bailey ?

Captain Porfer. 1 faw him go into the Jury,
and he told me it was for the fame Thing,

Mr. Ser). Lovel,  We have fome of the Jury
here, and we will call them to that.

Mr. Serj. Gould.  Now, if it pleafe you, Sir,
we will afk him to the Matter concerning Clancy’s
tampering wich him.

Mr. Speaker.  'Will you give the Houfe an Ac-
count of that Mateer ?

Sir Tie. Powys, By your Favour, I hope you
will give us leave to interpofe in this Matter :
For [ am fure in the Cafe of Life, and in Cafe
where there is a Law prepared to be made fub-
fequent to the Fad, to condemn any Man to
Death, you will not only have good Evidence,
but that which 1s legal Evidence, And I take it,
that in Cafes of this Nature, of a fubfequent
Law, the Evidence ought to be much ftronger,
ardd much faiver than when a Man is to be tryed
by a Law mn Being, If they fhould offer that
which was {aid in the great Cafe of my Lord of
Strafford, (which Attainder there hath been an
Ad of Parliament to reverfe) by a Gentleman
that did thea appearagainft my Lord of Stiafford,
That where the Houle proceed in a legiflative
Way, there needs no Evidence atall 3 but every
Man may follow the Dictates of his own
‘Thoughts and Confcience: (Tis in Rufbworth’s
Collections, fol. 377.) Yet, I hope, you will be of
another Opinion, and expet fironger Evidence,
than if 2 Man was to be tried by a Law in Being,
Now that which 1s offered now, cannot be allow-
ed 1n any Court of Juftice: They were going
about to fhew, That my Lady Fenwick, the
Wite of the Gentleman ar the Bar, that fhe had
ufed lome Means to take off Goodmar’s Evidence,
and they would make ufe of that againft her
Fufband.  Now, what any Man’s Wite fays can-
not be made ufe of againft him, as nothing that
fhe fays or does can be made ufe of for him 3 and,
by the fame Rule of Juftice, it cannot be made ufe
of againft him : For otherwife the Rule would be
uncqual, T hat the mightbe a Witnefsagainft him,
but not a Witnefs for him 3 that feems fo unjuft,
that it will not beadmitted in any Court whatfoever.

Str Barth. Shower. By your Vortes the Prifoner
1s allowed Counfel, and the King’s Serjeant is to
produce the Evidence againft the Prifoner : That
Phrafe of Evidence makes us believe, or at leaft
to hope, that you will give us leave to objet
to that which is not fo; and in this I appeal to
the Knowledge of the Gentleman on the other
Stde, who hath had a great deal of Experience of
this Kind 5 and [ am fure, in all his Obfervati-
ons in the O/d Bailey, he can't fay this was ever
admitted in Cafe of Treafon, nay not in Felony,
the Actions or Sayings of other Perfons 3 and I
muft confefs I wonder to hear him move it now.

When attempted on behalf of a clofe Prifoner,
that was not vifited by any Body, it was not ad-
mitted that the Actions of a third Perfon at large,
fhould be admitted againtt him : There the Acti-
ons of & Wife cannot be Evidence for, nor againft
her Hufband, It was never but in one Cafe, :;nd

Ia that
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that for Sodomy, allowed, and that was after
two or threc Witnefles befides had been produ-
ced 5 and by the Opinions ever fince, it hath been
allowed not to be Law 3 and that for the Oeco-
nomy, the Danger might follow in Cafes of Ma-
trimonyand Families, Now they both do concern
the Aéts of other Perfons, and not Sir fobu Fen-
wick, Befides, I have one Objection more, and
that is, There is no fuch Thing alledged in the
Bill: and, with Submiffion, you have declared,
That they fhould produce Evidence as to the Al-
legations in the Bill, and the Trealons in the In-
di¢tment; but I can’t find any Order thar they
fhould produce Lividence concerning the carrying
away of any Witnefs ; and ’t1s not alledged, that
Goedman is withdrawn by Sir Fobu Irenwick’s Pri-
vity. As to Porter’s being tampered with, there
15 no Colour of Suggeftion in the Bill 5 fo that this
ueither being in the Bill, nor being Evidence at
Law, we muft be furprized very much by 1, if
you fhould admit 1t.

Mz, Speaker.  You hear the Exception, What
do you fay to it ?

Mr. Ser). Gould.  1think what thefe Gentlemen
fay, will recetve a plain Anfwer, They have
made an Objection without anfwering the fubject
Matter 5 itisan Allegation in the Bill, That Good-
man hath withdrawn himfelf. Now the Ufe we
make of this, 15 to let us in to give an Account
of what Goodman hath (worn, and to entitle us to
read his Examination ; For, fay we, he hath
been tampering to {tifle this Confpiracy, to take
off the King’s Iividence,  Ior no Body doubts
of the execrable and wicked Confpiracy ; and ’tis
as plain, here hath been two Witnefles to prove
1t 3 and as plan that this Indictment is found ac.
cording to the late A of Parliament, upen the
Iividence of Porter and Goodman. Now to fhew
this Confpiracy 1s carrying on, we offer to prove
the Tampering that hath been to take off the
King’s Lvidence, and to Jay that before the Con-
{ideration of this Houlfe 3 fo the Ufe we make of
t, is only preparatory to let us in to tell you what
Goodman hath {fworn, and in good Time we fhall
produce to you an Indiftment, where, upon his
very Oath, and upon the fame Yvidence as we
offer here, another of the Traitors hath been con-
victed; and therefore we humbly offer it, Whe.
ther, as this Cafe is, we fhall not be admitted to
prove this Tampering ¢

Mr. Serj. Lovel,  Before we withdraw, I beg
two Words as to what is objefted on the other
Side, for the learned Gentleman appeals to me 3
and 1 muft appeal to the Knowledge of {fome
Members that are learned n the Law, and to
all, That even 1n criminal Cafes, Courts are not
bound up to politive Evidence, but that the Evi-
dence of Circumf{tances, and fome Perfonsto cor-
roborate them, 1s admitted: And if it thould be
(0, that nothing but pofitive Evidence fhould
convict, we fhould have very few Convictions at
the O/d Bailey 5 asto Clipping and Coining, where
One is convited by politive Evidence and direét
Proof, FForty are convicted and attainted by Cir-
cumftances, as Materials found about them, and
putting off Counterfeit-money,  Sir, I muft fub-
mit to you, Whether, as the Nature of this Cafe
15, this Houfe will not think fit to hear all Evi-
dence that may concern this Matter, whether Cer-
tain or Circomftantial 3 and the Wifdom of this
Houle will diftinguifh afterwards, what they
think is Material, and what is not, We do take

this to be Part of the fame Confpiracy we do
charge the Prifoner at the Bar with, that he
might not come to condign Punifhment s and
therefore we pray, that let the Proceedings of
other Places be what they wil, chat you will
hear the whole Matter in this Cafe, whether the
Evidence be pofitive or circumltantial,

Sir Thomas Pewys, 1 think they miitake us
when they give us fuch an Anfwer. We doubr noe
but there is pofitive Evidence and circumitantial s
but we fuppole this to be no Evidence at all, Mr,
Recorder teils us true, That crrcumBlantial Evi-
dence is frequently made ufe of 5 but we fay,
That whatever my Lady Fenwict hath faid or
done, 1snot to be admitted as Lvidence againtt the
Prifoner at the Bar; becaule whar (he hach faid
by Way of Endeavour to draw ofi Gasdnein, is no
Evidence at all to be offered againdt her Hutband,
and is not fo much as circumilantid Evidence,

Sir Barthol. Shower.  We doagree, If the Bl
had been brought In againtt my Lady Fewwich,
or againft Clarcy, this had been proper Evidence;
and they did, and may deferve Punifhment foric
themfelves: But this is no Lvidence againft Sic
Fobn Femwick, that 1s here.

Mr Serj. Level.  We think 'us properly be-.
fore the Houfe, even by the Order of the Houtk
it felf: For in the firft Place, we are to fpeak o
the Matrers contatned n the Bill.  Uae Macter 1s,
That Sir Febu Fenwwick had been wyed before
now but for Realons mentioned 1n the Bill; and
that he delayed bis T'rial aill fuch Time as Gezd-
man was withdrawn 5 therefore whar lies before
us by the Direfiion of the Houlfe, is, Thae all
fuch Time as Geodman was withdrawn, Sir Yobu
Fenwick did pretend to goonto make a Difcovery,
and atterwards put it off with what is charged in
the Bill: But fay they, What is done by my Lady
Fenwick, 1s no Evidence againlt i \When all
the Circumftances are Imid betore the Houfz, whart
Dealings there was with Caprain Poiter, and whar
was faid at that Time, and the Confequence pre-
fently after Goodmai’s going away, 1 hope it is as
much Evidence as the Cale wall bear,

Siv Richard Temple.  Siv, Delfire they may
withdraw.

Accordingly they wilhdrece.

Sir Richard Temple. T think it much cencerng
the Honour of the Houfe, when a Prifoner is .ar
the Bar, that he thould be allowed the Rishe of
an Euglifbmany what you do here, may be a Pre-
cedent in after Ages : You are told what is offered
as Lividence here is admitted in no Court, and
the Anfwer that 1s made to it, is of no Force at
all 5 they tell you there is no Allegations in vour
Bill, That Sir Fobu Fenwwick had any 1Tand in his
withdrawing, nor nothing in the Iadiétment of
it, and for that Reafon the Lvidence feens im-
proper 5 and 1f 1t was, this would be no Fvi.
dence at all 5 for the Oaths of other Perfons 1s no
Evidence againft the Prifoner, to make hin guil:y
of any Thing.

Lotd Cutts. T ihink 'tis agreed already, That
the Counfel for the Prifoner thould not meddle
with the Authority and Jurifdi@ion of this Houfe:;
For if we are to be ty’d up to all the Forms and
Niceties obferved in inferior Courts, then to whar
End is the Prifones brought here? I think, Evi-
dence ought to be admicted, that may clear every
Man’s Confcience, that this Bill againlt Sir Fobi
Fenwick ought to pafs, -

Mr.,
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Mi, F. How: A Gentl§man faid, We areinot
ty’d to the Forms of inferior Courts 3 but tho” we
are notty’d to the Formsof inferior Courts, we arg
ty’d to that which was the Ground of them,lan
that Is, right Reafon Em(! true Senfe: Theyblmfﬁ
alledged that he was indicted ; no Body doubts it.
That Goodman is withdrawn, no Body doubs it
Rut what is that to Sir Jobu Fenwick 2 It might be
with a Defign for Good or F.vll to Sir Fobn Fen-
wick. My Lord Fefferies faid, atmy Lord Dela-
pmere’s Trial, (as I am informed) That one Wit-
nefs, with good Circumitances, was enough to
convict a Man of High-Trcafon. And[am to!d;
+ was told him then, that if they ever met ll!m
| the Houfe of Lords, he fhould anfwer 1t with
his Flead. I defire you would afk Captain Por -
ter, when he comes in, Whether this was dif-
courfed before Dinner, at Dinner, or after Din-
or? And whether he knows that Gosdinar heard
this or no?

Mr. Chancel. of the Excbeguer.  There {eems a
particular Shync(s to know the Truth of this Mnt-
ter, 1 mean in the Counfel t’otlu::r Day: ic
Gentleman fays, That Goedman might be with-
drawn to the Prejudice of Sir Fobu Fewweick, as
well as for his Good : 1 defire you will nor ]t the
Government bz fo figmatized.  You have given
leave to the Counfel to examine toany Thing that
may be added to the Bill for upon a Commit-
ment, I can move you to put any Thing that thall
be thought reafonable.

Sir Thomas Dyke. Ttmay bea reafonable Thing
to enquire why Goodman 1s withdrawn ? Bu_t the
Queftion is, Whether this be a proper Time?
The Houfe is not ty’d to the common Forms,
bat they are ty’d to the common Rules of Equi-
ty: And the Queltion 15, Whether the Houfe
wiil permit any Perfon to fuffer by the Adts of
another?

Mr., Sol. Gen It is difcretionary,
“%r Fobe whether you will determine thae this
Huzmis g Evidence now, or after you have
heardit. 1 can’ttell at whole Trialic
has, but I won’c enter upon the Legality of the
Thing 3 ’tis one Thing whena Man 1s to be tried
by a Jury, and another Thing when he is to be
tried before Judges, A Jury may be fo {way’d
and poflefied by it, that it may not be At for them
to hear 1t But look into the Court of Chancery
and there Depofitions, if one Side fay they are
Lvidence, and the other Side fay they are not,
are every Day admicted; and the Rule s, Thattt
1s fooner difpatched by hearing of it than not,
You do not fit here as a Jury, but as Judges 3 and
will confider how far the Actions cf a Wit hall
concern her Hufband 5 you will do the Prifoner
Right, and your felves Right, if you will hear
them.

Siv Fraeis Wisnington, The Queftion is, WWhe-
ther the King’s Counfel ——

Mr 8gesker.  Let me fet you right 5 they are
not here as King’s Counfel.

Sir Franeis Winnington. Very well: Butin this
Houfe you are the Judges and Jury too. The
Ij:vlc!cncc that is opened, Is to induce you to be-
]vac thit e is guilty; and the Gentleman that
ipake laft will not allow'it tobe a legal Evidence,
Then the Queftion is, Whether you, being
Judges of the Fac as well as of the Law, fhould
be .al'rnid to be induced to believe a Faét, by thac
which is not legal Evidence ? Suppofe my Lady
Feircick had had the Defign, and had told her

X

Hufband what fhe intended fo do, and he fhould
have faid, he fcornd it: This i§ poflible,” if you
go to fuppofing ; and that he might apprehiend it
would do him a Mifchief, Now it cian' be to no
purpofe to hear this Evidence, unlefs it be to fa-
tisfy the Houfe, in order to attairit the Prifoner.
No, but fay they, Let us hear, and we will judge
afterwards: Why fo? It can’t affe& che Prifo-
ner : And if dny Perfon hereafter have a Mind
to have my Lady Fenwick punifhed, they may
cxamine It,

Mr. Sloane. The Gentleman that {pake Iaft hath
made one Suppofal ; let me make another, He
fuppofes, That it may appear by the Evidence,
upon the Examinarton of Witnefles, that what my
Tady Fenwick or Clancy did, was contrary to the
Direction of Sir Fobn Fenwick : If the Evidence
happen to be {o, ’tis nothing. But we may fup-
pofe again, Suppofe it happens, that it appears
by the Evidence, that it was for the Benefit of
Sir Fobn Fenwick to the greateft Degree, to get
away one of the Witnefless & cui bomo, is the
ftrongeft Prefumption to me., I do allow, in
IWeftminfter-Hall, that a Womian fhould not be a
Witnefs for or againft her Hufband 3 but if the
be directed by her Hufband, Qui facit per alium;
facit per fe5 you do notalledge all the Evidence in
the Inditment, that runs in general; if the Evi-
dence differs as to Time and Place, ye may find
him guilty of the Indiftment.

Lord Norryes. Becaufe [ would not willingly o
upon Suppofitions, I defire the Clerk may read
the Queftion that you have pafied the laft Day, to

examining Evidence,
Which was accordingly read.

Now I defire to know, Whether this be Trea-
fon within the IndiCtment, or any of the Allega:
tions of the Bill : Otherwife, I think you have tied
your {elves up by that Rule, _

Mr., Pelbam. I did expeét the Géntleman that
{pake lately would have cleared the Matter. He
aave you a Diftintion between the Proceedings
of Peftminfter- Hall and the Court of Chancery. 1
am ignorant of both, I defire to know, Whether
we are to go here by the Proceedings of /7:f-
minftér-Hall, or the Court of Chancery, 1F we aré
not tied by thefe Rules, we may letour felves into
any Evidence that will induce us to believe him
guilty or not guilty. If we are tied to thofe
Rules thar are obferved in all Courts of Juflice,
where Trials of Treafon are had, this can be of
no Validity : So [ defire to know, Whether we are
to go according to the Proceedings of thofe
Courts, or whether we may proceed as the Courf
of Chancery. ‘ .

Sir Tho, Littleton.  The horourable Member
that {pake lalt, delires to know, Whether we are
bound by the Rules in Weftminfter-Hall, in their
Proceedings, or not, Ibelieve it would have been
to very little Purpofe to have thought of this Bill,
if thofe Courts could have conviéted him.: I be-
Jieve if the Cotinfel had tied you to the Proceed-

“ings of Weftminfler-Hall, and therefore that you
could not have proceeded on this Bill, you would
have taken Notice of them, and reprimanded
them for faying fo. I know not what to fay to
the Proceedings of Chancery in this Cafe; but I
fuppofe upon this Trial, you will inform your
felves by the beft Methods you can 5 and every

Man, according to his Judament, be for or againtt
the

’
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the Bill. If upon what I hear, I am of Opinion
he is notorioufly guilty, I fhall freely pafs the
Bill. IfI do fo much asdoubt that he is guilty,
according to the old Rule, Quod dubitas ne feceris,
I fhall not be for it 3 and inorder to this I am for
hearing every body that comes before us. It Is
faid, that poflibly Gosdman is withdrawn to Sir
Yobn Femwick’s Prejudice 5 1 would be glad to hear
that; if {o, I fhall have the worfe Opinion of the
Bill. They fay, ’tis not alledged in the Bill,
concerning Captain Porter’s being tamper’d with;
but ’tis alledged, That Goedman is withdrawn,
and that *tis not alledged, that Sir Jobn Fenwick
was privy to it; but it may weigh to Gentlemens
Judgments, how he comes to be withdrawn.
They that tamper with one Witnefs may be
thought like to tamper with another.  They tell
you, That the Evidence of a Man’s W ife will
not weigh againft her Hufband, It may be fo1n
point of Law 3 but if you think your felves bound
up to the ftri¢t Rules of Law, difpole of your
Bill prefently.

Sir /7ill. Coryton, You have been pleafed to give
Leave to the King’s Counfel to prove Matters
againt Sir Fobun Fenwick.  You have heard Cap-
tain Porter upon the Falt,  If they had opencd
the Matters, that Sir Fobu Fensoick was inftrumen-
tal to convey Goodman away, I fhould have been
willing to have heard jt: But they opened 1,
"Uhat my Lady Fenwick was inftrumental in Con-
veying away Goodman 5 and this ought in no fort
to be admitted. An honourable Gentleman of
the Long Robe, made a Difterence in the Pro-
ceedings between the Court of Chaucery, and the
Courts of IWeflminfler-Hall 3 but 1 would fain
know, if a Fact was ftated, Whether my Lord
Kccper could determine the Matter beforea Com-
miffion went to prove it.  “Tis true, we are not
tied to the Forms of Law, but we are tied to the
Forms of Juftice. I know no Cafe wheré a Wile
is admitted to be a Witnefs. for or againft her
Hufband. In Browr’s Cafe indeed, who took a
Woman away, and forced her to marry him ;
the Queltion was, Whether fhe thould be admit-
ted? And in that Cale fhe was admitted as a Wt
nefs, becaufe the Neceffity of the Thing required
it 3 and there was no other Way to prove, whe-
ther he had her Confent or not. Another Cafe
there was of my Lord Caflebaven, where from the
Nature of the Thing it was admitted 3 for 1t was
unpoflible there fhould be any other Proof of it
Buc if my Lady Fenwick be guilty of this Matter,
it muft only by way of Inference affeét Sir Fobu
Feiwick, They tell you, they infift upon 1tasan
[ndi@ment 3 then it comes to be a Matter of Con-
fequence 3 and therefore fince the Martter hath
been fully ftated to the Houfe, as to what they
would prove, I think we may now give our Judg:-
ment upon it.

M. Bofeawwen. You are here in your Legifla-
tive Power, and are no more tied to the Rules of
Law in Examining of Witnefles, than you are in
giving of Judgment; for you can give thol¢ Pu-
nifliments that never are given in Feftminfier- Hall,
‘I am of Opinion, that my Lady Fenwick cannot be
examined for or againft her Hufband 5 but if he
fend her to follicite for him, 1t fhall have fome
Weight with me, Thole that don’t believe it
from what he fays, may give their Judgment ac-
cordingly : T defire to know of this Gentleman, if
I don’t believe it, whether I can give Judgment
againlt him ? I believe a Man’s Confcience ought

to go with his Judgment,

Mr. Speaker. 1 will read the Queftion.  That
Captain Porter beexamined to the Attempt of ta-
king off his Teftimony as to the late Confpiracy.

IWhich Queftion being put, it paffed in the Afirmative,

Mr. Harley. 1 {uppofe you will let the Counfel
of both Sides have firft done with their Quettions,
and then there will be fome Queltions propofed o
youl.

Mr, ¥.Howe. They tellyouhow that Sir 7oz
Fenwick was indiéted, and that Geodman 1s with-
drawn; but there 1s one ‘Thing the Counfcl of
both Sides ip over, and that 1s, Sir Fubu Fenzvict:
hath given n falfe Informations ; 1t looks as if
they were agreed on both Sides in that Matter: [
defire the King’s Counfel may be afked, Whether
they have any Evidence of that Matter ?

Col. Crawford.  Since I am mention’d in that
Paper-——

Adm, Ruffel. 1 believe though that Gentleman
was afraid that Martter wounld have been paffed
over, yet that the Gentlemen of this Houle that
are therein named will take Care, for their own
Vindication, That that Macter fhould not be (lip-
ped over 5 T fuppole the proper Time for that is,
when the Evidence 1s over @ Taflure you, if no

Body clfc will, T will,

Then Sir John Fenwick, aind th: Coanfel of both
Sidesy ana Captain Porier, were bicreht 1,

Mr. Speaker.  Str Tha. Poivys, the Floule hatl
confidered of your Iixceprion to the Teftimony of
Captatn Porter, as to the Point he was to be exa-
mined to, and they are agreed, That *us At chat
all the Evidence thould be laid before them, and
they can judge afterwards, whether it be mate-
rial or fit to be allowed, or not.  Therefore, Cap-
tan Porter, pray do you give the Houfe an Ac-
count at large of what Attempis have been made
upon you, at any T'ime, to draw you off from
your Telttmony, with refpect to the Lite Conipi-
racy.

Capt. Porter. Ihada Meeting with one Claiey,
firlt in Mitre-Court, at )
and afterwards at the King’s-Head "LTavern

by the Play-houfe: At thefe
Meetings he propofed to give me 00 Guineas to
bear my Charges to [rance, and to fead ime a Bill
for 300 more 5 and likewife that 1 thould be al-
lowed 300/ a Year,

Mr. Speaker. I'low long had you been acquaint-
ed before ?

Capt. Porter.  Several Years,

Mr. Speaker.  Did he tell you who he came
from ?

Capt. Poiter,  Te faid, he had been with —-
Fenwick, who delired him to make this Propeofal
to me,

Mr. Speaker. How often had you Mcetings with
him. -

Capt, Porter.  About feven or cight Times.

Mr. Speaker,  What Satisfattion did he give

_you, that Sir Yobu Fenwick would perform the

Agreement ?

Capt, Porter.  Te told me, my Lady Fenzzick,
and my Lady Montgomery, hould meer and con-
firm every Thing that Night.  The Day before I
was to go, I met with my Lady Fagpick, who told
me, my Lady Montgomery could not come, be-
caule one of her Children was fallen fick.

R Mr,
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Mr. Speaker. What Satisfaction did fhe give
you, that Sir Fobn Femwick would perform what
Clancy had propofed ?

Ca%t. Pa.g'ﬂ'? She faid, what Clancy had pro-
pofed fhould certainly be made good. o

Mr. Serj. Gould, Did you receive any Thing in
part, in purfuance of this Agreement ¢

Capt. Porter 1 received 300 Guineas of Claiey,
and he promifed to me a Bill of 300 more, which
was depolited by - Fenwick mn his Hands, to
be fent after me 1nto Fraunce.

Mr, Serj. Goxdd, Pray what Letter was that he

brought you?
Capt. Porter. He brought me a Letter, and
faid 1t was writ by Sir fobu Fenwick to King

Yl

Fames on my behalf,

Mr., Speaker, Did he deliver that to you ?

C&pt.LPm*:':‘r. No ; he delivered 1t to the Gen-
tleman that was to go with me, one Captain
Daoielagh.

My, Speaker, Why did you not take that Let-
ter Into your own Hands ? |

Capt. Porter. 1 had 1t, and read it, before it
was feal’d up.

Mr. Ser). Gould. Do you remember the Con-
tents of it ?

Capt. Porier. As much as I remember was, He
ceftred his Majelty, by reafon that my going away
was to fave my Lord Aylefury, and my Lord
Meutgonery, &c, to pardon what I have done.

Mr, Serj. Lovel, Who fubferibed it ?

Capt. Porter. It was not Sir Fobn Fenwick's
Name, but they told me, King Fames would
know who 1t came from.

Mr. Serj. Lovel. Howdid you proceed after the
Meeting with my Lady Fencick ¢

Capt. Porter. The next Night after that he had
paid me my Money, and thewed me the Bill, and
I was to go away the next Day after ; They faid,
the Boat was provided.

Mr. Ser). Lovel, Can you tell whether the Boat
was provided ?

Capt. Porter, They were taken up prefently
after,

Mr. Sery. Gould. We will now produce a Re-
cord to confirm the Evidence that he hath grven

you: Tiis Perfon hath been convidted for this
Tampering,

Accardingly the Record for Clancy’s Conviction woas
pivduced.

Sir Tho, Pocwys, Tdefire to know, Whether they
ofier this as Evidence againft Sir Yobu Fenawick ?

Mr., Speaker.  They offer to prove, That this
very Perlon hath been tampered with, to take off
his Teftimony 5 and they leave it then to the
Houle to judge, who is moft likely to be guilty of
Govdinai’s Withdrawing, They begin to fhew
you, there hath been an Attempt to take off this
Perfon’s Teftimony ; you have heard the Perfon
hmfelf to it already: So now they offer to read
the Conviction of Clancy to this Matter,

Tbe Record of Clancy’s Coirvition was read.

Mr. Ser}, Lovel, We will prove the like Solici-
tacion hath been made by Mr. Dighton, who is the
Solicitor for (he Prifoner at the Bar.

Mr. Speq.('.-:r. What 1s your Witnefs's Name?

| Mr. Ser). Lovel. Thomas Roe » If you pleafe,
Stry 10 afk him what Endeavours have been ufed

by Mr. Dighton, to make Ufe of him, that Gaod-
man might withdraw himfelf. -

Mr. Speaker. Mr, Roe, You are required' to
give this Floufe an Account of what hath paffed
between Mr. Dighton and you, in order tortake off
the Teftimony of Mr. Goodman. *

Mr, Roe. About the middle of September latk, I
had Occafion to go to Mr. Dighton, to enquire,
Whether the Commiflioners of the Land-Tax in.
Surrey fate 5 for I knew he was concerned’in fome.
Affairs for that County : He told' me, he did not
pofitively know, but would fpeedily enquire. At
the fame Time he rook Occafion to-tell me, he
knew it was in my Power to do Sir Fobn Fenwick
Scrvice, I afked him, What he meant by it?
Says he, I know you know Geodman well, and i
will be the better for you if you will tell me: I
afked him, What he meant by that Way of ralk-
ing? He defired I would meet him fome other
Time, and I fhould know further of his Mind.
Accordingly I did meet Mr, Dighton : Says he, you
know Goodman well, and if you can fay any Thing
that can difcredic Goodman's Teftimony, you fhall
have 100/, a Year fettled upon you for your Life.,
Says 1, Sir, 1 do know him well: Says he, Did
you never hear him talk of Poifoning the Duke of
V. and Robbing on the Highway, and that he is
concerned with Clippers. Szys I, I have heard
him talk of thofe Marters feveral Times ; but you
can’t think T will be a Witnefs, and expofe my
felf, and difparage People, till I know for what.
oays he, Ior that you fhall be fatisfied ; you
fhall have 100/ a Year fettled upon you, pro-
vided you can difcredit Guodman's Teftimony,
that Sir Fobu Fenwick may come off, and it will
be done by a Friend of yours,

We accordingly agreed to meet the next Day
at a Coffce-Houfe in the City, and appointed a
Friend to be there 5 but Mr, Dighton did not meet
at the Time ; and the Reafon he told me was, be-
caule Sir Fobir Fenwick was that Day to be arraign-
ed. As {oon as Mr. Dighton had made this Propo-
fal, Itold Mr. Gosdman of it, and he advifed me to
go on with him, and fee if I could get any Offer
under his Hand ¢ [ told him he had appointed to
meet me 1 the City, and a Fricnd to be there to
hear me, I went, and told M. Dighton, but Mr.,
Goodman would not be fatisfied with that, but faid
I muft go to the Archbifhop, and tell him what
pafled 5 fo I did goand tell the Archbifhop what
[ have told you now.

Mr. Speaker. Had you any Mecting after that?

Mr. Roe. Yes, on the 1gth of Seprember, and
then he made great Afleverations, that what b
fd fhould be performed ; and that I fhould not
only oblige Sir Yobn Fenwick, but my Lord Moxt-
gomery 5 and that Geodman was a loft Man by being
become a common Evidence 5 and that it would
not be in his Power to oblige any Man, my Lady
Dutchefs having difcharged him of his Employ,
and he would not be in a Condition to do further
for me 5 and fays he, whatever you would have
gotten by ferving my Lady Dutchefs in her Con-
cerns fhall be made up over and above this 100 2.
a Year that I have promifed,

Mr, Serj. Gould, "I defire he may be afked,
Whether Goodman did not acquaint him, that a

Sifter of Sir Fobn Fenwick’s had been wich him,

and upon what Occafion ?

Mr. Roe. About the Time of the Preferring of
the Bill againtt Sir Sobn Fenwick I faw Goodman at
Hick’s-Hall 5 and a lictle after he told me, that
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. Sifter of Sir Fobn Fenwick’shad comieto him,
.nd made fome Propofals to him, and I acquaint-
ed the Duke of Shrewfbury’s Deputy, Wr, Vernon,
with it.

Mr. Speaker.
with Mr. Dighton,

Agreement { ~ _
M. Roe. No otherwife than what I told you 3

my Delign was to have M, Dighton to have given
‘e ‘me in Writing, or elfe for him to have faid 1t

before fome other Mans but I don’t know any
thing whereby I could have difcredited Mr. Good-

man, if he would have done it.

Mr. Serj. Gould. You obferve, Str, that one of
the Witnefles whofe Name is fubferibed to the Bill
of Indictment, 1s withdrawn: Now to give you
10 Account that he is withdrawn, I defire the King's

Proclamation may be read.

Members. No, no. o
. M. Serj. Lovel. We have Mr., Goodman's L.xa-

mination under the FHand of Mr. Fernow; we pray
it may be read.
Sir Tho. Powys. Mr. Speaker, I defirc to be
fpared 2 Word to this Marter: I take this to be
a great Point, not only as it concerns the Lite of
this Perfon, but as it may be a Matter of Exam-
ple in all Times hereafter 3 that which they would
offer is fomething that Mr. Goodmas hath {worn
when he was examined by Mr, Verioit 5 St Folbi
Fenwick not being prefent or privy, and no Op-
portunity given to crofs-cxamine the Perfon; and
[ conceive that cannot be offered as Evidence s for
£ ehat thould be allowed for Evidence, then what
“« fworn behind a Man’s Back, in any Cale what-
foever, may as well be produced as Evidf:nce
againft him 5 and they know, that in a Cafc of
e Value of Five Shillings, no Depofitions or Fxa-
inations of any Man can be made ufe of 3 and
am fure they will not fay, that the Depofitions
taken between other Perlons, where a Man is not
a Party, can be made ufe of as Evidence agamnlt
him ; and if not admitted where Property 1s con-
cerned in the loweft Degree, T hope you will ne-
ver admit it in this great Place, from whence 10~
farior Courts (as to Juftice) take their Mealures.
Give Baitholomew Shower. Mr. Speaker, Idefire
you would fpare me a Word of the fame Side. |
humbly oppofc the Reading of this Examinaton,
45 not 11grct::1blt to the Rulesof Pratice and E.v_l-
dence, and that which is wholly news and this 1n
civil Caufes can’t pofiibly be done : No Depofi-
con of a Perfon can be read, though beyond Sea,
aolefs in Cafes where the Party 1t is to be read
againft was privy to the Examination, and mighe
have crofs-cxamined him, or examined to his
Credit, 1f he thoughe fir 5 1t was never pr_etend-
ed, Depofitions could be read upon other Circam-
ttances.  But in criminal Cafes, [ appeal to the
Gentlemen on the other Side, who know the Pro-
ceedings in the Old Bailey very well, it was never
~dmitted ¢ Nay, in an Appeal of Murder, if De-
pofitions be taken before the Coroner, and there
be an Examination of Witnefles upon the Ind1ct-
ment, though the Appeal be for the fame Fact,
and in order to bring the Perfon to the ﬁunc.Pu-
nifhment 3 yee, n that Cale, thoﬁ; Dcpol'}uons
can’t be read, becaufe "tis another Sutt : Buritwas
never artenipted inany Court of Juftice, that the
Fxamination of Witnefies behind a Man’s Back,
could be read in any Place whatfocver, Our Law
requircs Perfons to appear, and give their Tefti-
mony viva voce; and we fee that their Teltimony

Did you purfue this Difcourfe
fo as to come to any pofitive

appears credible, or not, by their very Counte-
nances, and the Manner of their Delivery : and
their Falfity may fometimes be difcovered by
Queftions that the Party may afk them, and by
examining them to particular Circumfiances,
which may lay open the Falfity of a well-lad
Scheme; which otherwife, as he himfelf had put
it together, might have looked wellat firft 5 and
this weare deprived of, if this Examination thould
be admitted to be read.

Now, though the Pra&ice of other Courts doss
not oblige this Houfe, yet we know you will con-
fider the Rules of Juftice 3 ’tis but Juftice in cri-
minal Cales, efpacially as our Conilitution s, that
the Perfon fhall fee his Accufer, A Man may
{wear a Depofition reduced into Writing, whofe
Confcience perhaps would not fet him publickly
accufe the Prifoner Face to Face : Expertence hath
thewed it often, that feveral thar will calumniate
another privately, will not juflify the fame in
openCourt of Juftice. What Gocdiaan 15, tis not
proper for us at prefent to give an Account of,
but we oppofe it at prefent, for that we were not
prefent, nor privy, nor could have crofs-examin-
ed him; *eis only an Information before a private
Juftice 3 forif not fo, we know not what Autho-
rity he had to examine him: and then it fo,
Mr. Recorder Inows, that in the O/ Bailey, it
Goodman had died it had not been Evidences in
ca’e he had been fick, or withdrawn without our
Privity, they could not have read it s nay, if he
were withdrawn by our Privity, it could not b
read : *Tis true, the Inciting him o withdraw had
been pusithable in another Man, but could not
have been read to have convicted the Party 5 and
fince this Examination could ncver have been
read there 3 and if i muft be unjutt, and hath not
been practifed, I hope you vwill not do 1t now.

M. Speaker, Mr, Serjeant Ganld, Wiar do
you fity to it?

Mr. Serj. Geuld, T obferve this Genticman’s
Objection, why this Fxamination fhould not be
read 5 and, under Favour, we think we are regu-
lar, as this Cafe is, to have his Depofition read.
*Tis true, as long as the Witneflts can be produ-
ced in all Courts, and Practice of the Law, you
thall not read his Examination, or what Is taken
before a Juitice of Peace: Bur thar is not our
Cafe ; it 1s now fully proved before you, thathe
is withdrawn : and 1t is fully before you, that he
hath given Evidence for the King, and hath been
examined 3 and this is an extraordinary Cafe, and
that is the Reafon we are in Farliament : He hath
fworn this Matter, and before a proper Officers
why then fhall not his Evidence be read and allow-
ed when he is wilfully withdrawn,and we fay, by
the Contrivance of the Prifoner ar theBar? And
the Thing fpeaks it felf. Now, with Submiffion,
I take it to be every Day’s Pratice, that where
an Evidence is dead, his Depofition fhall be read.
It appears to you, that there was to have been a
Trial, but the Witnefs is withdrawn; and it ap-
pears plainly that he hath been tampering.  Lhe
Evidence is full in the Cafe as to Porler s and we
have produced a Record of Conviction, thardoces
confirm it: Now this is fuch a Practice, we come
into Parliament to have it remedied 5 for cther-
wife Men fhall commit Treafon, and by their
Contrivanceand Art, the Witnefles thalt bedrawa
away, and the Prifoner (hall not be brought to
condign Punithment, Hereisthe Recordin which
he gave Lvidence, and he is withdrawn : and

L there-
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therefore I hope, in this Cafe, we fhall be admit-
ted to read his Depofition: For I deny what the
Gentleman fays to be Practice s and Mr, Recor-
der can give you a better Account, who_knnws
more of the Praice of it, That if a Witnefs is
dead, they may read his Depofitions, We are
here before you in Parliament; and by the fame
Reafons that others have been tampered with,
this Witnefs may be prefumed to be tampered
with ; and therefore we are in your Judgment,
Whether in this Cafe his Depofitions fhall not be
read.

Mr. S. Lovel. *Tis objected, on the otherSide,
That this Evidence ought not to be oftered 3 and
for what Reafon? Becaufe, fay they, a Jury oughe
to go fecuindum allegata & probata; and what is
not {trn&ly Evidence by Law, you are not to
take noticg of 5 but in criminal Cafes (which is
this Cale) where Perfons do {tand upon their
Lives, accufed for Crimes, if it appears to the
Court, that the Prifoner hath, by fraudulent and
indire&t Mcans, procured a Perfon, that hath
civen Information againlt him to a proper Magi-
itrate, to withdraw himfelf, o that he can’t give
Evidence as regularly as they vfed to dos in that
Cafe his Information hath been read; which, I
fjuppole, with humble Submiflion, is this Cafe ,
but T fuppole we are not here tied up to formal
Lvidence; but ’tis our Duty, fince the Houfe
hath commanded, to lay the whole Fa&t before
you, and you are Judges what is material, and
what 1s notr material,

Sir Thamas Powys. *Pleafe, Sir, to fpare mea
little 5 for fure this 1s no fmall Matter. I did
expect that they, 1f they intended to have fup-
ported this Evidence, would have mentioned fome
Author, fome Cafe, or fome Precedent, where
this has been before: —— Bur he makes fuch
a Diftinction, I am mightily furprized at; for
Mr, Recorder cites no one Initance, that ever he
faw fuch a Thing in his Life 5 nor cites one Book
that hath fuch Authority 3 but he gives you a
Diflinction, whether it be of his Side or ours, T
muit fubmit o you 5 for he feems to agree, tha
in Cales of Property, fuch Evidence 15 not al-
lowed 5 but in Cades of Life, in which we ought
to be more tender, he lays, “ts to be allowed,
Sure 1F 1t be not Evidence where tive Shillings
only muy beat Stake, I febmit it to you, whe-
ther 1t cught to be admited in the Cafe of Life?
For my Pare, I know nothing of it, if it be a
Kule 5 but T always though: the Evidence oughe
to be more clear and full in the Cafe of Life, than
In the Cale of Property 3 bur Mr. Recorder turns
It upon us, and fays, thoush it is not Evidence
in Cafe where Property is concerned, yet ’tis
Evidence in Cafe of Life: Butr I defire he will
thew any one Lawyer in Eigland, that ever faid
it, but himfelf.

S Bartholomew Shozwer, 1 anfwer to what Mr.
Serjeant Gonld fays : That this is an extraordina-
ry Cate, I'will not pretend to fay any thing, you
are the proper Judges of that; we now oppofe
iU In relpect of the Rules of juftice. As to Mr.
Recorder’s Diftinction between civil and criminal
Caufes s he hath admiteed, that in civil Caufes
it would not be allowed ; and I hope you will be
of Opinion, that it ought ot to be admitted in
crimual. The Jury muft go fenidum allegata €
probata, T defire to know what other Rules a Jury
hath in criminal Cafes? But they fay, thata Jury-

man bath not as much upon his Oath in trying
VoL, V.

a Prifoner for his Life, as in trying an Aétion of
Trefpafs. Is not the Oath, You fhall well and tru-
Iy try, 8cc. according tothe Evidence you bave beard?
Now, I would know whether the Form of the
Oath, which the Wifdom ¢f our Anceftors hath
thought fit to ufe for 1000 Years paft, does not:
direct what fhall be Evidence ? Evidence of Pri-
méi Facies mult be Evidence of living Perfons : I
am {peaking for the Life of a Man, and for main-
taining the Rules of Law, which I hope fhall
continue for ever ¢ And that is, that the Exami-
nation of a Perfon that is abfent, fhall not be
red to fupply his Teftimony, What you fhall
think fit to do here, we muft fubmit to 5 but that
tis allowed below, we muft deny.

Mr. Recorder. Sty I do, with humble Sub-
miflion, ftand to what I faid: As to the Defi-
nition of Allegata & Probata, in Matter of Pro-
perty, we agree with them ; but as to Allepata £
Probata, in Matters Criminal, we muflt differ
with them: I did fay it before, dnd do fay it
again, with Submiffion, That in many Cafes cri-
minal, there need no pofitive Evidence at all 5
and yet the Jury, according to Allegata & Pro-
bata, in that Cafe, may convict a Criminal. And
I dofay, with Submiilion, that where there is no
pofitive Proof at all 5 yet in that Cafe, many Cri-
minals are, and ftill will be convicted. 1 did in-
ftance before in the Cafe of Clipping and Coining,
which arc Matters {o fecretly practiled, as’us very
rare, there can be any pofitive Witnefs to prove
the Fa&t: What is then the Method @ Why, we
¢o by Circumftances, by Information of other
Perfons, by Tools, and other Inftruments that
are found 3 and tho’ no Body ever faw them do
the Thing, yet they are convifted. We do not
offer this Evidence to be as concluding Evidence,
as if Goodman was here; but a corroborating
Evidence of what Captain Porfer hath faid.  If
it did wholly depend upon this Evidence, it may
be it might have no great Weight 3 but fince
there 1s other Evidence viva woce, and fince you
have been pleafed to order us to lay before you
all the Tividence, we humbly offer it to you, and
pray 1t may be read.

Mr. Manley. 1 humbly pray they may with-
draw,

Mr. Speaker. If you pleafe to withdraw 5 but
firt I am required to afk, if on both Sides you
in{i{t upon this Point ?

And the Counfe! for bo:h Sides declared, they
mfifted on it ;

And then withdréw.

Mr. Manley. I fhould not have prefumed to have
oiven you this Trouble of their withdrawing, but
that a Thing s infifted on by the Counfel for the
Bill, which I think is of the greateft Confequence
to all the Freemen of Zngland. °Tis true, the
Rules of Weminfler-Hall are not binding to the
Legiflative Power ; but I would not have the Le-
giflative Power to be governed by the private
Senfe of any Man whatfoever, but by thofe Rules
that are the Rules of Juftice and common Equiry.
God forbid that we fhould, upon Suppofitions,
{uppofe our felves out of all the Rights of the Law!
I never heard any Gentleman of the Long Robe,
before the learned Serjeant at the Bar, affert, that
an Examination before a Juftice of the Peace
could be read againft a Man for his Life. ’Tis
known to all that have looked into the 4 B C of
the Law, that it was never practi’d, ’Tis true,
in Equity, Depofitions may be read, becaufe

they
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they are taken by thie Confent of all Partics 5 and
*tis as well a Depsfition of ont Side, as of the
other, and the Witnefles may be crofs-examin’d :
But that is nothing to this Purpofc.

Mr. Sloane, 1 believe I may fave you a great
deal of Trouble in this Matter 5 for thofe Gentle-
men from the Bar that made Objetions, {pake
without Book, but I {peak by Book 5 (baving my
Lord Chief-Fuftice Hales’s Pleas of the Crown in
bis Hand.) Nollefs a Man than my Lord Chief-
Juftice Hales (and I think he was palt his 4 B C
of the Law; I know not how far this Gentleman
1s advanced) in his Pleas of the Crown 3 in that
Part where he fhews what is Evidence to the
Petit-Jury, he fays:

Firft, By the Statute 1 and 2 Phil, and Mary,
c. 13, and 2 and g Phbil. and Mary, c. 12, the
Juftice hath Power to examinc the Offender, and
Informer and fo he goes on in {everal Particu-
lars: And then, 5. He fays, thefe Examinati-
ons, if the Party be dead or abfent, may be gi-
“ven in Evidence. 1 muft allow, fuch an Exami-
natton not of the fame Authority, as it the Wit-
nefs was prefent it would be, becaufe he can’c be
crofs-examin’d 3 but {tll 1t mult be of fome
Weight, and 1t muft be read : But in this Cafe,
tis of greater Weight than in that which my
Lord Chief-Jultice puts 3 for he fays, it would
be Evidence, if the Party was dead 3 or if he
was withdrawn without the Confent of the Party
againlt whom he 1s a2 Witnefs, and chat comes
to the Cale in Chancery, every Day praétifed ;
That 1f any Perfon gets my Deeds and Eviden-
ces into his Iands, and he hath imbezzel’d che
Deeds, they fhall be prefumed to fay what I al-
ledged, becaufe ’tis his Fault he does not produce
them. So this Withdrawing by the Inftigation
of Sir Jobu Iewwick, 1s a firong Prefumption,
that what he fwears againtt Sir Jobn Fenweick, is
Lrue,

Sir Richard Temple. No Man can give Lvi-
dence of any Dcpofitions, nor was it ever admit-
ted to be Evidence either upon the Party’s Death
or Abfencey and I would not have that Doétrine
pals, that we are not tied to the Rules of Law.
My Lord Chief- Jultice Panghan, when he was of
this Houfe, told us, we were not bound to the
Lorms of Law, but we were tied to the Rules of
Law; and if you are not, how will you judee of
this Crime ? Fow will you judge it to be Trea-
fon 1n the worft of Times? In the Trial of my
Lord Mordannt, who was try’d before the High
Court of Jultice, they would not allow of this
Piece of Iividence, though they had thrown afide

Juries.  We are tied by the Rules of Law, or
we arc tied by nothing,

St Thomas Littleton, The worthy Member here
tells us, we are tied by the Rules of Law, orwe
are ticd by nothing. I hope he does not intend
to put the Pun upon us, that was by a noble
Lord, You are tied by Rules or no Rules; if
you are tied by no Rules, what Rules are you
tied by ? T think you may act by Rules, and yet
aumit of this Evidence. I told you before, I
fhould not reckon my felf fo tied by the Rules
of Law, butthat I would hear all Evidence that
fhould be offered : And I do not think ’tis for our
Honour to ftifle any thing that may bring out
the Truth. A worthy Lawyer faid, Let them
produce one Evidence that is of the Recorder’s
Opinion; and a Member hath produced the Opi-
nionof my Lord Chicf-Juftice Hales: And I hope

we fhall nct be debar®d from the Satisfaction of
hearing what they might hear in the Courts be-
Jow. Here are two Witnefles thae have been ex-
amin’d againft him, which the Jury did believe
that found the Bill. If we cannot have thele twa
Witnefles, let us have as much as wecan.  We
have heard what one faid: We have an Oppor-
tunity of hearing what the other faid. No, fays
the Gentlemen, we do not defire to be informed ;
but I believe it muft come to that at Jaft,

Sir Richard Temple. The Gentleman that fpake
laft, wnfinvated, as if I had dropped fomething
he could not underftand.  Give me Icave to tell
you, there was the Courts of the Prefidents of
Walesy when they urged Rules of Law, then they
were a Court of Equity 5 and when they argued
from Points of Fquity, then they were tied up
by the Rules of Laws and {o gave Judgment
neither according to the one nor the other 5 and
fo it was taken away by Act of Parliament.

Mr. Bofeazwen. I have feen it my felf, that a
Juftice of Peace has been examined himfelf, asto
Depofitions he hath taken; and I take 1t to be
an ordinary Examination,

Mr, Harcourt. Sir, T muft fay, if you were to
pick all the Abfurditics out of the Trials in the
lalt Reign, you could not pick out more than has
been endeavour’d by the King’s Counfel to be
impos’d upon you this Day: This does in fome
Meafure convince me of what was faid by ano-
ther Gentleman the other Day, that it is much
better to be tried by an Aflfembly ot 4oo Gentle-
men, than at the O4-Bailey.  There was & Quo-
tation of a learned Author ; and the Gentleman
read you what was Lvidence, and what was not:
And the Conclulion was, That thefe Depofitions,
if the Party wias dead or abfene, is LEvidence,
Why Sir, if thefe Depofitions be Lividence if the
Party be abfent, then what are we doing of all
this Daye If that be a certain Rule, there s no
manner of need of applying to this extraordina.
ry Way 5 but if you pleafe to enter into the
Confideration of that Point (I am neither a-
fratd, nor unwilling to be informed.) If Genile-
men will take 1t De beie effe, for betwer for
worfe, with all my Hearr 5 but if you enter in-
to that Matter, T will freely tell you my Opinion
of it.

Sir Edwaid Seymonr, It hath been made a Que-
ftion, how far you are bound to purfue the Rules
of Law? I fuppofe it is no new Thing I am go-
ing to {ay, That Bills of Attainder, and Jude-
ments of Attainder, have been reverfed for no
other Reafon, but becaufe the Parliament have
not proceeded according to the Rules of Law :
I will not fay, you are bound by the Rules of in-
ferior Courts, but you mult be bound by the
Rules of Parliament, and by the Proceedings
and Praétice of Parliaiments, which is the Law
of Parliament. And then I would know, whe-
ther this Houfe did admit of an Affidavit for
Lyidence? And the Reafon is this, becaufe by
that you make this, which is the fuperior Court,
lame, without the Affiftance of an inferior
Court,
| Mr. Geo. Roduey Bridges. The Matter before you
ts,Whether Sir Fobi Fenwick be guilty,in your Judg-
ments, of this Confpiracy? Andif fo, I cannot
Imagine ufhy you {hould not take all the Informa-
tion t}mt is ofter’d tc you 3 and why not hear all
the Clrc‘umﬁances of it: If you do not read this
Alflidavir, T do not fay but *tis a Kindnefs to Sir

Jobu
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Fobn Fenwick; but what Kindnefs will it be to

Country and Government? ‘
theMr.. ?a::}:'e.r Montagn. 1 h.ope you will not fpen_d
much more Time about tlllg, bt*:caufe the'La}v 13
o plin: If there be any thing In the Objection,
is this, That if it be Evidence, the other Courts
below may proceed upon it: but that I take to be
no Objeétion neither ; for though it be Evidence,
there are not two Witnefles ; and the Courts
below require two Witneffes, though there be
other Evidence, and one Witnefs beﬁglcs s {o that
you can’t try him without two Witnefies : It
would be admitted in the Cafe of Felony, and
there two Witnefles are not required expreflly

by the Law. And I can tell you, upon my Re-
putation, I have feen it done feveral times,

The learned Gentleman tells you, my Lord
Chief-Juflice Hale’s Opinion is fo, and that is
grounded upon an Act of Parhiament; and I
think that is of greater Authority than any
Judge ; and therefore I think chat Objection will
vanith. He fays, you have no Authority to re-
ceive Affidavits; but fure we muft take Notice
of Adts of Parliament ; and i1f that requires
Depolitions to be taken, and to be Evjdcncc‘a-
eainft Criminals, we ought to take notice of it
{o that what the Law makes to be Evidence will
be good m this Place. |

Mr. Harley. I look upon this Matter under your
Debates to be of the greatelt Confequence to
the Lives of the Subje&s of England, that poffi-
bly can come before you : Gentlemen have given
you feveral Reafons for reading thefz Depofiti-
ons; one, that it was my Lord Chief-Juftice
Hales’s Opinton 5 another, that there is an Ad:
of Parliament for 1t: Now, I think, it would
be proper to join Iffue in thefe two Points : If
any Act of Parliament can be produced for this,
then the Debate will be at an end s but if there
be an Act politive in Fact againtt it, then I hope
you will not reccive it: And if my Lord Chief-
Juftice [lules’s Book have not one Word rela-
ting to this, then I hope that will be no Argu-
ment,  He begins his Chapter of Evidence, and
fays, that the Lividence to the Jury, in Cafes of
Treafon, muft be two Witneffes; and then
comes to the Cafes of Felony: But is that any
Debate before us? And he tells you, that Infor-
mations might be taken of the Perfon himfelf,
but that was not by the Common-Law, but was
allowed of by particular Aéts of Parliament 5 and
then tells you, that his Information, and that De-
pofitions before the Juftice, were to be admitted
(but he was to be by:) But is this any thing
to lead you? Have they brought any Statutc
that tells you, there muft be two Witnefles in
this Cafe ? If you will take notice of a Statute,
you muit take notice of a Statute that is in
Point.  If any Man fuffers by one Witnefs, T be-
hieve all the World mult fay, he fuffers unjultly :
I think *us of the greateft Confequence to admit
of Athidavits. Here it is, that the Boundaries
are eftablithed for the Lives and Liberties of
Mankind : And this is an Obfervation that is
found in Hiftory, that thofe that have broke
their Bounds down, it hath returned upon them
to their Prejudice,

Sir Robert Richard. 1am fure now we are not
upon the Point of Reading, whether it be much
or lhittle, but upon the Point of Hearing, and
that I fpeak to: And, I think, the Gentleman
near the Table did not miftake what the Bar

Vor. V,

faid 3 for the Counfel on the other Side infifted
pofitively, that neither by the Practice, nor by
the Books, was a Depofition to be read as Evi-
dence: Againft that cthe Gentleman near the
Chair produced that Book, As to the Matter of
Treafon, every Parliament-Man can remember,
that you have made an A&, that there thall be
two Witnefles in Cafes of Treafon. Now atthe
fame time, it will be taken notice of, that you
have taken Care in that A&, that the Proceedings
of this Houfe fhall not be tied up. The Gen-
tleman tells you of a Court that wavered be-
tween Law and Equity, and fo came to nothing ;
and I am afraid, if we bring the Houfe of Com-
mons down to the Courts of Welminfter-Hall,
they will make nothing of us neither. I do not
fay, that this Paper fhall be as ftrong Evidence
as if Goodman was at the Bar 3 but to fay, it fhall
weigh nothing, I can’t agree neither: I agree
alfo, to make 2 common Practice of reading Affi-
davits, will be of ill Confequence: And if you
take this to be a Matter of fmall Confequence,
I am not for reading this Affidavic, Now I aim
not at Sir jobn Fenwick’s Blood, but the Safety of
the King and Government : And I would not re-
fufe any Evidence in this Cafe, be it never fo (inall,
Thefe Gentlemen fpeak againft a Matter being
Lvidencebefore it is read ; *tis offered as Evidence ;
if it be fmall, or come to nothing, it is the better
for the Prifoner at the Bar.

Mr. Pelbam. T am indifferent whether I hear
that Paper read, or no; but what is faid by a
learned Gentleman ftartles me: Says he, in
Weftminfler- Hall they are bound to the Evidence
of two Witneffes, and there this Evidente
would not be proper, but here we are upon
another Ioot. 1 hope we are not here upon ano-
ther Foot 3 I hope, though here we are not to
be tied by the Chicanry of the Law, we are to
be tied by the Equity and fubftantial Reafons
of it. I defire to know, if any one can be tried
for Treafon upon one Witnefs? And if we are
not tied by the Rules of Law, we may hear any
Lvidence whatfoever; ifthe King’s Counfel thinks
it may fatisfy your Fancies, it muft be received.

Lord Cutts. 1 conceive, Gentlemen, we are out
in the Way of arguing 3 I muft put you in Mind
that we are, at the Bottom, only arguing againft
the Jurifdiction of this Houfe ; and though that
Matter hath been fettled before, we are told
very often of the Law, and Rules of #7gfminfier-
Hall, In Anfwer to that, I muft obferve there
are feveral Sorts of Laws; there is the Law of
Nature, the Law of Nations, the Law of God,
and there is the Legiflative ; and *tis a Self-evi-
dent Maxim, not to be contradited, That no Su-
periour 1s to be circumfcribed by an Inferiour :
And I would afk, if the Courts below are not
infertour to the Parliament? There is nothing
can limit us, but the Law of Nature, the Law of
God, and the Law of Parliaments ; and though
I cannot tell you very well what is the Law of
Parlaments, yet no Gentleman hath faid any
thing upon that Subjet, that is againft the Que-
ftion before you: The Matter was in a Courfe
of Law; but upon an extraordinary Accident,
and for extraordinary Reafons, ’tis brought be-
fore you, The Accident is the withdrawing of
2 Witnefs ; the Reafon is the fecuring of the

King, the.Government, your Selves, and Pofte-
rity. I don’t think any Man that fpoke againft
it, is for favouring Sir Fobn Femwick 5 for I think

K 2 this



68 163. Pracee&}égs againft Sir J. Fenwick, Bar. 8 Will. 111

this 1s the worlt Way : 'I would appeal to f:very't
Min, what Prejudice *tis to you to hear this Paper:

read? And 1t may’be a Difadvantage to you not

to hear i, .

Mr. Hew. There have been many Arguments

given for and againlt the Reading of this Pa-
per 3 and if I did not take it that the Reading

cf this Paper could be of no ufe to the Judgment

we are about to make, I flhiould be for the Reading,
of 1t: Either it amounts to a Proof of High-Trea-
fon againft Sir ¥obn Fenwick, or it fignifies no-
thing to you. If you fuppofe’ it to weigh any
thing, I can never agree to the Reading of it ;
for ’tis only an Hearfay brought to convi&t a
Man that 15 tried for his Life. But there is a
greater Argument which weighs more than the
Reafon hath been urged ; and that is, your Ene-
mies will have an Advantage, and your Govern-
ment Is at ftake: But I don’t take that to be fo
much an Argument of their Strength, as of their
Weaknels and Neglett ; however, when they
prove that, I will fee how far I can go. *T'is faid,
that in the worft of Times, they would not
convict 2 Man upon onc Fvidence. As to Sir
jobi Feigick, though he fhould not be a good
iglifoman, yer his Caufe may be a good En-
giifomar’s, ‘The Queftion is, whether there be
more danger by the withdrawing of 2 Witnefs,
and the efcaping of Siv Sobn Fenwick, or the
withdrawing of the Witnefs, andthe convitting
of Sic Jobi Fenwick 2 Here they let Goodiman
(fuch a Rake) go about, and he is gone; and
now the Fate of the Government feems to de-
pend upon it. The Precedent on the other Side
15 not fo much to be feared 5 for [ {uppofe future
Governments will take care not to let a Witnefs
go about the Streets again : But it may happen
that certain Men, for afferting the Liberties of
their Country, may be run upon by ill Govern.
ments, and Attemprs made upon their Lives by
falle Witnefies.  But the Biil of Treafon provides,
that no Perfon fhall be profecuted without two
Witnefles,  Now it may happen that they fhall
have no fuch Witnefles as can convince a Jury s
(I believe this Man to bz as much guilty, in my
own Thoughts, as I believe any Thing in the
World, and yet [ will condemn no Man upon
my primate Fancies ;) but here are two Witnefles
brougnt before the Grand Jury, and nothing
is {o caly as to get a Bill found by them (and
that s all that is done by Gosdman) Now
fay they, 1f this fhould come before a Petit
Jury, one of thefe Witnefles may not be credited 3
lo they will carry him away, and urge this
for a Precedent, and fo this Man may be con-
victed,

Mi. Smith. 1 think we are come to the Debate
of the Bill, nftead of reading the Paper, Was
the Queflion, Whether this Paper fhould be al-
lowed as a fecond Witnefs ? Then it would be
a great Queftion with me, whether it fhould be
vedd 5 but the Queltion, as to Col. Sidiey, was
not whether the Paper fhould be read, but whe-
ther 1t fhould fupply the Place of a fecond Wit
nels? Bue your Debate is extraordinary ;5 your
Bill takes notice of Gosdmai being gone away,
and now you won’t take notice of what he hath
left behind him, which I fhould the rather be
fatisficd in, becaule I faw a Gentleman folici-
tng at the Bar, that did endeavour to get him
away. 1t Goodmair had been brought a Prifoner
to the Bar, 1 do not know, whether it mighe

2
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not -have ‘been reckoned as great a Fault, as
now his having too much Liberty. It hath been
cited as a great Lawyer’s Opinion, that it might
be givén in Evidence 5 but he does not fay what
Weight fhall be Jaid upon i.

Mr. Pelbam, I am forry that honourable Gen-
tleman miftook me fo much 3 I thought I had
{poke very plin; I told you, I was not acainlt
reading of the Paper, till the learned Gentle-
man told you, you were not tied up as the
Courts of WWefllmiifier-Hall, to two Witnelles, As
to what I faid of Mr, Siduey’s Cafe, 1t was not
againft reading that P’aper; but Ifaid, he did
rely upon it as againlt common Jullice, to
be attainted upon onc Witnels: And thar At-
tainder you have thought fit to reverfe; and
the Reafon he gives -for it was, becaufe it was
impoflible for a Man to make any Defence againtt
one {ingle Witnefs,

Mr, Ait. Gei. The Matter you are now deba-
ting upon, is, whether thefe Papers fhould be
now read. And Gentlemen have let themfelves
into 2 Debate forcign to the Queftion. A great
many are againft it upon this Argument, that
they would not be of Opinion to condemn him,
unlefs there were two Witnefies: That is not
the Queftion, for I think no Man 15 ready to
give his Opinion to condemn or acquit him, un-
lefs there were two Witnefles s One Gentleman
is againft the reading of ir, and yet believes Sir
Fobn Fenzoick guilty. I muft refpite my Judgment
till I have heard his Defence : I think that the
Counde! for Sir Fobu Fenwick at the Bar, are very
much miftaken, when they fard, that fuch a
Thing as an Examination in Writing was never
read tn any Court of Juftice, I think that is a
great Miltake, and a good Authority hath been
cited for it; and every one knows the Practice
15 otherwifes ’tis often allowed, that the Exa-
minations before a Juftice of Peace are read.
The Queftion is now, whether the Examination
fnall be read ? If there do not appear another
Witnefs to prove him guilty, you wiil debate
that Matter then, Whether you will condemn
him without two Witneffes 7 You might as well
have debated before, whether Porter thould be
examined , becauie no Man will condemn him
without two Witnefles, and therefore do not ex-
amine one. \Why, we know not what further
Wirnefles may be produced, if Sir Fobu Fenzworct:
was upon his Trial 3 I think this Information
might have been admitted for Procf, if Goodiar
was ot of the Way 3 but if it was admitted,
unlels there was another Witnels produced, I
believe the Court will tel] the Jury, here are not
two Witnefles, and therefore you muft acquit
him.

St filliam Corytori, T muft crave leave to differ
from that worthy Gentleman: I think this is
the proper Time to determine, whether this Evi-
dence 1s to be admitted afterwards. Incleed youl
may determine how far it is available. I thought
both in Law and Juftice, before I came into the
Houfe, that this ought not to be admitted for
Lvidence. A Gentleman grounded his Argument,
upon what? My Lord Chief-Juftice Hales's Opi-
nion ; but the IFate is, that my Lord Chief- Ju-
(tice Hales frates the Difference in Cafes of Trea-
fon, and in Cafes of Felony. Now in Felony,
they make ufe of Depofitions 3 and the Reafon
1s, becaule 'tis more for the Advantage of the Pri-
{foner than his Difadvantage; for if the Wit

nefs
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nefs differ from his Examination before the Juftice
of Peace, that turns to the Advantage of the Pri-
foner. In the Nature of the Thing it feems not
to be reafonable, for it is eafy to turn the '_I‘ablcsi
Aud fuppole Goodiman n the P];}c;: of .Six Foin
Feick, and Sir Fobu Fenwick in the Place of
Goodmaits lt WOlll_d be lmrd.( take the Informas
dons to be as theysare) to admit them fo. Bvi-
dences which in my Opinion, are grear Reile-
&ions upon Perfons of great Honour aid
Worth. S

" Sit Chailes Mufprave.  That which I perceive
to be your Debate, is that upon which the Couns
fel withdrew ; you heard 1t afferted, That:there
was no Inftance 1n a criminal Cafe, where'an Afh:
davit was allowed for Evidence : And ] chink the
fearned Couniel at the Bar did not much 1nfift upt
on it; and yet I don’c thinl they were ignorant of
the Cafe quoted out of my Lord Chicl-Jultice
Hales, but they thought 1t was not applicable to
this Bufincfs before the Houfe 5 but only related
to Ielonics, and when Depolitions were taken 1n
the Prefence of the Party.  T'is faid, we arc not
ticd up to che Rules of Feftminfler-Hall 5 and
that Parliaments may denominate Crimes after
they are committed 5 but I never did hear, that
the Parliament did take vpon them to determine
that to be Evidence which is not Evidence in any
Court of the World, If you read this Paper to
inform your felves, you admit that to be Evidence
which 1s no where elfe to be admiwted,  You are
told, you are not tied to the Forms of inferior
Courts of Law nor Equity : If you are not bound
by them you are bound by your own Conftitu-
tions,  You are told, you are ufed to read Afl-
davits in common Crufes ; but it my Memory
ferves me right, you have always had it oppofed
in this Houle 5 therefore I think, according to
the Rules of your own Houlfe, we fhall not read
Aftidavies. Wil you make a new Rule in this
Cafe? Pray confider the Confeguence of it here-
after.  Suppole there came down Affidavits upon
anotier Perlon, againtt a great Man for High-
‘U'reafon, Whether that may not be thought 1uffi-
cient for to govern your Judgments : I hope thofe
that hear me will have a Care of the Matter,
Wiy, by the Parity of Reafon, may not two
Aflidavits do by the help of the Legiflative Pow-
er? I'would be glad to know, Whether in the
Cale of an Impeachment, they ever heard of AfR-
davits being read 2 And this is much in that Na-
ture ; and therefore, why fhould ycu admit of an
Afhdavit now, when the Party charged was not
prefent when that Afidavit was taken ?

Sir Jofeph Hilliainfor. Tam forry chis Point cofls
us fo uch Time 5 the Gentleman that fpake Jait
h;:ath brought us to the Quettion, IHow far you
will admic this Affidavit (as they call it) to be
rexl: }am of Opinion notwithftanding all that
hath been fugacited, that it not only may be
I'E:ul, but that it cughtto be read.  None of the
Eﬂl}:’ﬁ_thﬂt have been inftanced, comes up to the
Cale 1 Queition 5 alf the Cafes that are brought
are from inferior Courts, and the laflt that is
brotght is from the Exam ple and Ufage, 1n lefs
- conliderable Cafes, and indeed of a different Na-
ture.

Lhis Bill of Attainder is indeed a Thing fo
extraordinary  (as hath been {aid) as 1t never
cught to be uled but upon extraordinary Occa-
ﬁﬂn'ﬁ 3 and upon thae Principle, all thatis feared
1s all anfivered and avoided., It is to be thought

b

never to come but upon the like Occafion 3 and
then God :forbid, but they fhould be governed
by the like Precedent ; and if that was proper
to {peak now, which will be at the'bottom of i,
when. we; come to give Judgment, and we have
time to copfider of it, I can’t think wefhall dif-
fer, in-many Voices. Whether, it be Evidence,
and how . far it is fo, is not now the Quettion ;
bue the-Queltion is-only, whether it be fuch an
Bvidence as oughi to be read ? And all the In-
conyentencics thit *havé; been alledged, depend
only -upon this, that it fhould not be admitted in
the-ordinary Proceedings in the Courts of Juftice,
Now I.fay, there wis a Power lodged in the Par-
liament of Eugland to make a Maniguilty of Trea-
fon, that was not fo before; and that even in a
Reign when they came to determine what T'rea-
fois were . They did not think it for the Satety of
the Communicy of Minkind, but that there fhould
be a-Power lodged in the whole, to declare that
to be a Crime,-that was no Crime before it was
commitred, giving thein more than is afked here -
I'or here can be no Queltion, but as to the Forms
of Procecdings. The Queilion is not upon his
Crime,..that is no Queftions and I take i, that
1f upon any Occafiun *us to be jultified in chis,
and the Law hath wufted the Parament with
a greater Power than now they aie about to exe-
cute, -and there are only Objeétions to it raifed
from another Place, which I think can never con-
clude in this,

Mr. Chaucellor of the Exchequer, I am forread-
ing of this Paper, though I don’t think it Ewvi-
dence cquivalent with wiva voce; nor do I think,
that in like Cafes 1t ought to be admitted below 3
but I think, in your Proceedings in Parliament,
it ought to be read, whether 1t be an Afhdavit or
not 3'and I am more of that Opinion, from what
happened in a Cafe to Day.  Wehad a Difputc,
whether Porter was to be examined, becaufe the
Teltimony of a Man’s Wife was not good below.
But when that came to be examined, 1t was not
the Tetimony of a Man’s Wite, but his own
Letterappear’d in Evidence 3 and Clancy told Por-
ferr he came from Ienwick himlelf, and therefore
the Evidence, which ac firlt, for that Reafon,
was urged not to be heard, did amount to more
when it came to the Proof. I would have this
Paper read 5 not becaufe it fhould fupply the
Place of a2 Witnels ; no, but becaufe you fee he
hath been indi¢ted by the Evidence of Goodiar
and Portery and the fiefl 1s withdrawn ; and by
whofe Means you have heard : And I would know,
whether Gosdman’s Evidence did amount to ac-
cufe him of the fame? Ido fay, inyour Power of
judging, you are not conftrained to the Rules of
Weftminfter-Hall: And I would fay, that for
your Conftitution, the Courts of Wellmiufter-Hall
arc to be governed by the Letter of the Laws
but there is lodged in the Legiflauve a Power
to judge thofe Crimes that are fheltred behind
the Law 3 and I believe, if the feveral Attain-
ders were cxamined, there was never any At-
tainder that went upon a more jult Procecding
than this, I take the Crime to be a Plot with
your lnemies to bring in a foreign Power;
and as if that was not {ufficient, he hath made a
falfe and {candzlous Cenieflion, to bring a Di-
{truft and Jealoufy among the King and his Peo-
ple; and he hath dallied and gain’d fo much
Time, as he hath had Opportunity to corrupt
one of the Witneffes; and therefore it would bt.{

o harc
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hard, if no Law fhould reach him. *Tis faid,
Why did not you keep the Witnefs? It would
be hard, after a Perfon hath made a Confeflion
for the Good of the Kingdom, that he fhould
be always kept in Irons. 'We are debating of the
Bill, while we are now only purely to fee what 1s
in this Paper, 1 fhould not have offered to have
made ufe of this as a fecond Witnefs 3 but the
being an Affidavit or not, is not material in this
Point 3 the Commons proceed upon Impeach-
ments, without Affidavits, ’Tis offered as Evi-
dence : That Geodman was a Witnefs againft him
(you have had Proof of ;) and that he hath been
tamper’d with to withdraw, by the Friends of this
Gentleman, I do think we have gone more fairly
and equally to work, than upon any of the Re-
cords of Attainder in your Journals,

Mr. Brotherton. The Queftion is, Whether
this Paper thall be read? Firft, It hath not been
proved before whom it was taken, nor nothing at
all. It hath been objefted, that there ought to
be two Witneffes by the late Statute, But I muft
put you in mind, that it was {o by the Statute of
Lidward V1. and fo was the Common-Law before 3
and my Lord Coke fays, there muft be two Wit-
nefles, and they brought IFace to Face: And fo
apes to the Divine Law 3 and if 1t fthould not be
fo, 1 will put you in mind of an Inconveniency :
Eleven Witnefler were produc’d before the Grand
Jury ; and when they came to give Evidence
Face to Face, before the Petit Jury, the firlt
Witnefs did not know the Criminal that he had
fworn againft, It wasin the Cafe of Sir Rowland

Stanley.

They mention a Paper againft Algernoon Stduey
but that Paper was wrote by himfelf, *Tis faid,
this Houfe is not bound by the Rules of other
Courts; for that Reafon they ought to give Rules
for other Courts, Nothing is more common than
to fay, Judgment was fo in the Houfe of Lords,
and that fettles the Law in other Courts be-
low.

Sir Godfrey Copley,  Several Gentlemen have
fpoke to the Reading this Paper; fome have
{aid, That it thould be read as Evidence : Some
others are for reading of this Paper; but yet at
the fame time tell s, 1t is not to be looked upon
as Evidence, at lealt not equivalent to a Witnefs,
- If the Paper be to be read at all, T would know for
what Reafon? If it be to have any fway upon
our Judgment? If it hath any Effet upon my
Judgment, then in fome meafure it is equivalent
to a Witnefs, when ’tis in the Nature of a Wit-
nefs; and if it fhould be read to fupply the De-
felt of a Witnefs, then I would know, what the
Confequence of this might be? I do very well
underftand, that the Court of Parliament does
take no Precedent from Weftminfier- Hall y noram I
afraid of any Precedent they thould give to #eftmin-
fer Hall: Butlamafraid of a Precedent to future
Parliaments.  Suppofe the Information of Sir obn
Fenwick, that hath beendelivered in here, thould be
protuced as Evidence againit any of thofe honour-
able Perfons that are charged n it, though I be-
lieve they are very innocent 3 and fome Knaves or
Rafcals in future Reigns fhould come in againtt
them, and this Paper thould be brought to fup-
ply another Witnefs, what a’ Confequence would

that be !

Siv Henry Hobart. 1 muft differ with the Gen.
tleman that fpake latt; as to the Gentleman that
(pake before, T did not expect any thing to be

quoted out of Lancafbire againft the Reading of
it. I will tell you why I think this Paper fhould
be read 3 you have it {uggefted in the Bill, that
Goodman was one of the Evidence azaint Sir Foby:
Fenwick 5 they are to make good the Suggeftions,
and this will thew, that Goodman was an Evi-
dence. You are told the Danger of the Prece-
dent, and there may come ill Reigns, and ill Par-
liaments 5 as to that, I fhall only fay, ina good
Reign, and a good Parliament, there is no Dan-
gery and in an ill Reigp, and ill Parliament,
they will make Precedents without your giving
of them, Mr. S¢. Fobn tells you in his Arguments,
*T1s true in inferiour Courts, by the Statute of
Edwara V1. they are bound by two Evidences
viva vocey but you are not prefcribed by that
here, but you are to judge in your own Con{ciences
as the Thing appears. I may fay as another did
upon another Occafion, let 1t be read ;3 Valeat
quanium valere poteft,

Sir Marmaduke Wyvell, 1 defire to take notice
of one Argument that hath been made ufe of by
one or two honourable Perfons 3 which is, that
they tell us, that Geodman hath been tampered
with by Sir Fobn Fenwick : | remember no fuch
thing that hath been proved; but indeed it was
{aid, that Mr. Diebton offered Mr. Roe 1001,
a Year, to invalidate Mr, Goodman's Tefti-
niony.

Lord Caflleton, Let me afk you this Queftion,
Whether 1f you read this Athidavit, you read it
as Bvidence ?

Mr, Sol. Gen, 1 defire you would confider what
you did, before you ordered Captain Porfer to o
on with his Evidence, and did agree you would
conlider of it afterwards.  Some are for reading
this Paper, and others are indifferent whether
it be read or no; and thofe that are againft
reading of it, are againft reading of i, becaufe
’tis no Evidence: But that is no Reafon why
you fhould not read it; for it is at moft but do-
ing a vain Thing.

I think you have been told already, if it was in-
fited on below, 1t mult be read ; and the other
Side muft demurr. The Court might fay, s
not matenal, but 1t muft be read before they
can demurr: So that the Queftion, Whether it 1
Lvidence ! muft come afterwards; and if you
go according to the Rigour of Law, with Submif-
fion, 1t mult be read.

Mr. Price, 1 did notdefign to trouble you in
this Matter ; but the Doctrine laid down by fome
Men of our Gown, furprizes me: *Tis only an
Argument, that the Court below ought to ad-
mit this Paper to be read 5 but there is no Pre-
cedent fhewed, nor convincing Reafon given,
why the Courts fhould admit it. The Queftion
is, Whether an Information taken before a Ju-
ftice of Peace, ought to be read here ? If it be to
introduce a new Law, and make a new Crime,
then you make a new Sort of Evidence: But if
this be a Crime againft an A& of Parliament, or
Law in being, then you muft take the Evidence
the Law doth afford you, in the Nature of the
Crime, The Charge here is a Charge of Trea-
lon againft a known Law : But the great Argu-
ment 1s, this is an extraordinary Offence ; that
Sir Jobn Fenwick, or his Lady, had a Hand in
fending Goodman away : *Tisa Miftake ; and of-
fering onc Thing that is not Evidence, brings us
to another; the Evidence of Clancy’s tampering
with hin : Captain Porter does not fay, that Sir

Fohn
X



G A W L1 -

1606. Parl. #pon @ Bill of Attatnder for High-Treafon. 1

Fobn Fenwick employed him 3 only, that Clancy
faid fo, which 1s but a Hearfay, and that is no
Evidence, unlefs Clancy was at the Bar, and would
fay it

In the next Place, it is faid, That there was a
tampering by a Sollicitor: What is that ? Is 1t
not natural for aSollicitor to fay, 1s there any
Objections to fuch a Witnefs? Is it not natural
for him to leffen his Repucation 1f he can? Now
you would have a Copy of an Information to be
Lvidence. *Tis faid, tis faitamonnt : 1t {o,
then the Courts of JFeffminiter ought to inter-
meddle with 1t, and not tins Houfe. A noble
Lord mentioned to you the Law of Nature, the
Iaw of Nations, and the Law of God; but he
Jorgot one Law, which, was moft matertal, and
that is Martial Law 3 which if he had faid, does
jultify the taking away a Man’s Life upon extra-
ordinmy LEvidence, he had faid right.

Mr. Speaker. The Qucftion is this, That the
Information of Cordel Goadiman, (aken upon Qath,
24th of April, 1696, be read.

Which Queftion being put, the Houfe divided.

LA T
Yeas, 218. Noes, 145.

So it pafied in the Afhrmatives and Sir ol
Fonwick, and the Counfel, and Sollicitors on both
Sides, were called 1n again,

Mr, §reaker, Gentlemen, fince you withdrew,
the Houlfe have conlidered of the Matter, upon
which you did withdraw, and they have thought
fit, that the Information of Cor del Gosdman, taken
upon Qath, before Mr, Perion, 24th of April,
1090. be read.~——Clerk, read it.

Cleri of the Houfe of Commons reads———This
is figned, Cordel Goodman, and fworn 2.4th of
Avidly, 1696, before Fames Verion.

A\ BOUT fome two Years fince, or better, I
& underfrood Col, Pairker was Refident here,
in order to engage feveral People for the Service of
King Famess and Captain Porter told me, he hada
NMund to Jue me, which he accor dingly did; where
he told me, there would be an Tnvafion, and
King Fames would be reftored s and that in
orcer 1o it he had Commifiion to levy Men, and
to erantout fubordinate Commiflions for a Re-
gimunt of Horle, and did aflc if T would accept
oi one, wihich I accordinely did, He likewife
Jud, he would fee me as often as he could 3 and
that Caprain Porter and T fhould receive Diredi-
ons from hiny, from Time to Time, upon feveral
Mecetings 5 aned having received my Commiflion,
1-. wntderiiood w}}nt Captains were 1o De in the
Regiments which were Captan Porter, Sir 15l
I:urm Paikyis, Mr, Chargoct, Sir Hugh Smithfon,
ir. Higeeas, and myfelf ; and one Mr, IVithering-
fony 1o ve Lieutenant-Colonel,
he Commifiions were to beBlank when they
Were to be delivered, and to be Alled up by the
C:lpta.ms, G, I ihen came acquainted with Mr.
Coariigek and Sir T7illiam Pariyas ; and by them
n]nd P‘{ZFZ‘['L’}‘, Captain Porter and 1 were informed,
;. ;at{thzxiz ]:]::s nbgieii:oﬁmliy ol Horfe to be ready
: ugh I afked, yet they ne-
;ur‘ 1‘:;1mcd any Perlons to me, but faid, it was
?tifrh:_:mnr, I thould reccive Orders, and a Roll to
\aich, to Rendezvous upon Occafion 3 and in-
deed T did not much prefs it, becaufe I did ga-
ther there were a great many eoncerned 3 and at

this Time Capt:lin Porter and 1 took a2 Houfe

i the Chafe, with Stables and Barns, fit for hold-

ing Horfes, and asa fit Place to meet, upon Or-
ders given us to March, which were then daily
cxpelted,

Some Time after this Colonel Parker was ta-
ken, and being committed to the Zower, he made
his Efcape 5 and after that I faw him, and then he
told me, he would be fure to correfpond with
me and Portery and I fhould receive his Letters
of Mr, Charnock or Mr., Fobufor, and he accord-
ingly did 3 and in his Letters he ftill gave us
Hopes, and faid, he would certainly fend us no-
tice to be in readinefs Time enough, to be fervice-
able to the Defign of the Invafion,

The laft Letters I received from Parker, gave
me Advice, That he doubted not, but the Caufe
would come to a Hearing as this Egller Term ;
and he thould write no more, but bring the Orders
himlelf: Upon which I went to Charrock, and he
told me he did expeét him here in a fhort time:
But always, or moft commonly, in his Letters,
he told me, for a Sign, That when the Thou-
loir Fleet thould join the Bref Fleer, I might
certainly depend, that we fhould be invaded
here.

During thefe T ranfactions, Captain Porter com-
plamed, that fomething he was fending to Lan-
cafbiie, had mifcarried ; he defired me to fet by
two Boxes, which I looked not into, but fup-
pofed them to be Arms, and I did fec them
by for him: I had not bought any Arms, but
had befpoke fome of one Perry, a Gunimith,
who faid, I fhould have them at a Week’s Warn-
Ing.

After Parker’s having made his Efcape, and
geteng nto France, Mr. Chariisck came to me,
fome “I'ime before the King’s going to Flaiders,
and faid, he had fomething to propofe to me;
and defired me to go along with him, which I
did ; and he brought me to one Mr, /Waugh, who
faid, he expelted a Commiffion from King Fames,
to {eize King William y accordingly we went to
the Chocolate-Houfe 1n St. Fames's-firest 5 and af-
ter fome Difcourfe about the Commiffion he faid
he cxpelted, we appointed another Meeting at
that Place, and adjourned from thence to my
Houfe in Brownloe-flieet, where was prefent, Mr.
Charnock, Mr.Porter, MrJVaugh, MajorMatthetos,
and Mr. Donelagh. The Subjeét of our Difcourfe
was, 4bout the Surprizing and Seizing the King,
as he came from Richmond 5 and after feveral
Ways propofed to that Purpofe, I particularly
afked 3 Suppofe chat the King were in our Power,
what then ? For we ought to have regard to
fome End or other in fuch an Undertaking ;
for I was not willing to offer any thing to his
Perfon. Mr, IWaugh faid, we mighe have a Coach
and convey him away 3 and he faid, he was afs
fured of a Fort to be delivered to him, aid put
rnto his Hands (to the beft of my Remembrance
it was Deal) which might give us Shelter till we
might find Opportunity to carry him into France
by Shipping. I muft confefs, I did fee very lit-
tle probability in what he faid 5 ncither did I
believe, that he would receive any fuch Com-
miflion, as he faid he expeéted ¢ (For about two
Years fince, I remember I faw Sir George Beikeley,
with Col. Fountain, and Mr. Porter 3 Sir George
was then going over to France, and 1t was the
only Time that ever I faw him 3 and then Cap-
tain Porter and I did defire, that if King Fames
defigned anyfuch thing as feizing King Williars,
he would {end over a Commiffion, and a P;.n:dlml1

Wwitid
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withal in Cafe of an Accident ; which Meflage
Sir George carried over, and King Fames refuled
o fend it.) However, we had another Meeting
after that at my Houfe, by which Time, he faid,
he would fhew us the Commiflion, and facilitate
the Defign 3 it was at a Houfe behind the Tem-
ple, where the aforcfaid Company met, and
Mr. Waugh broaght with him onc Mr. Hays, who,
he faid, could furnith us with a Ship which would
be ready to tranfport us after we had feized the
Kings but upon Difcourie with Mr, Hays we
found that the Demands were {o exorbitant, and
not in pollibility of being complied withal 3 and
befides, no Order nor Commiflion being produced,
we did defift theny for Captain Porter and Major
AMatthewos, and 1, did declare we would not med-
dle without fight of the Commiflion. After this,
Captain Porter and 1 talked of having a Veilel,
and fending Le Rue and Chainock aboutit.  We
met at the fountain by the Temple-Gate, and
Sir [ illiam Parkyis was there s and during the
Time of our being there, one called Siv 772lliam
out, and Sir William called out Porter, who
came in, and faid, there was a Gentleman that
could help us in this Affairs who he was I know
noty I believe Captain Porier may, for I faw
him not: But all this proved ineffectual, for the
King went away fuddenly, and no Commiffion
¢cver came.  And by Letters from France I un-
derltood King Fames was angry, that they uled
Lis Name to what he had not promifed 3 and
Portzr and 1 wrote over, by his Order, the Truth
of the whole Marter.

Some Thne after this, Captain Poiter, the Larl
of avlefbury, Siv Jobu LFreind, Siw 1 lliam Paryns,
and Sir Jobi [fenwick, and others, met about
lending over fome Propofals to King Fimes, to
cxpedite an Invafion ; and likewife Captain Peitei
faid, it was proper I fhould be theve, for he had
encaged for me. I told him I would come 5 and
at the King's Head in Leaden-ball-firect, 1 found
the Perfons above-named, together with my Lord
Maitgomery, and one Mrv, Cuot,

The Bfledt of their Confultation was, the ferd-
ing Mr, Charsiock with a Meflage to this Purpole ;
That 1t the King of France could fpare fuch a
Number of Ioot, and fo many Dragoons, amount-
g to about 12 or 15000, or thereabouts i all,
that then upon Notice given, that every partt-
cular Man there, was to furnifh fuch a Number
of Hortle, fome more, fome lefs, to be ready
to fuccour the Forces from Frauce when landed.
Mr. Charnock went and returned with a Refulal,
that forces could not be fpareds Sir Fobi Freind
and my Lord Aylyfbury were of Opmion, that if
King Fomes would ventare hither with fome {mall
Retinue, he had Friends enough to appear for
him, without any foreign Forces 5 buc that was
held in doubr.

I ufed afterwards to fee my Lord Aylefbury 4
{ abways afked, what News he heard 2 He faid,
when he received any Orders, he fhould know ;
for he having beer in France (as he did not de-
ny) 1 fuppofed him not to be ignorant of what
was intended,

And to the better facilitating an Invabon, Sir
Yobu Fencoick ufed to fend overaLiltof the For-
ces, and how they were quartered, and what were
in Garrifon, and what otherways difpofed of ;
He having made a Miftake in the Account,
Paiker did by Letter defire me to try 1f 1 could
procure fuch an Account; which I accordingly

did of one Gilfan, a Clerk in the Office, and fent
it over frequently.

After the Efcape of Parker out of the Tower,
Sir Yobir Fenwick, when I alked him how he got
away, and how much Money was given? he {aid,
200/, promifed, and goo/. given; for when a
Perfon came in and told him, he had broughe
him Liberty, and was to have 200/, he replied,
you fhall have g00/. and it was made good to

him afterwards.
Cordell Goodmnan,

Much about the fame Time, I ufed now and
then, with Captain Porter, to be with Sir Foby
Fersoick, and it was agreed, thae it Parker thould
not bring us timely Orders, that what Forces we
could bring in, (viz.) Porter and I, we were to
take OQrders from Str Jobn Fenwwick 5 this we ofier-
ed him, and he kindly accepted : And then he
faid, That he believed moft of my Lord Oxford’s
Regiment would go to King Fumes; when [ rold
Me. Paradife had promifed to bring tn % or § to
me, and that Mr. Aynficortly was to bring m 20,
and Parker had fad, if T made 1t 30, it wag
{ufficient for me.

As to keeping the Horfes, Sir fobn fud, it wag
dangerous, and they would certainly be feized 5
but the beft Way was to have a Lift of what
Horfes were in and about the Lowdon Srables.

Captain Porter and 1 fent accordingly to view
the Stables, 1 fent M. Revhoneh, and Captain
Poirter fent Craiborn, and they took an
Account.

Cordell Gocdm.a,

?J'Ii'ﬂf. 2.4 ;'ﬂ?f'ﬂ, 16961

Coraer me, Ja. Vernon,

Mr. Serjeant Goudd. Now Mr, Speaker, if you
pleafe, we will call fome of the Grand Jury that
will give you an Account what Evidence they
found the Bill upon: Mr. Gracedue, you
were one of the Grand Jury that found this
Bili ¢

Mr. Graceane. Yes, S

Sie Thowas Powwvs. This is fo far from being;
Evidence,that I think ’tis the Oath of the Grand
Tury, That they fhall not difclofe or difcover the
King’s Scerets,  The Bill of Indictment is but an
Accufation. A Bill of Indictment cannot be gi-
ven 1n Evidence againft a Man for the lealt Crime
foever. It can’c be given in Fvidence to be cre-
dited, becaule ’tis but an Accufation s and by
Conlequence, whatever any Witnefs fays at thue
time, can go no farther, When a Perfon comes
upon his Trial, they can’t fo much as refort to

any thing that is fworn before the Grand Jury,
nor make ufe of it,

Sir Barthslomews Shower, We humbly oppofe
this Evidence 5 becaufe the Gentlemen ‘can give
no Intance in their Reading or Obfervation, that
the Veflimony that hath been given before 3
Grand Jury, hath been given in Evidence to 2
Penit Jury: And ’tis Part of the Qath of a
Grand Jury-Man, that it thould ot be difclofed.

We do not fay, it will bind your Foufe ; byt I
hope it will be Evidence to you, that *tis ot
agreeable to the Rules of Law.
Members, Go on, go on,
Mr. Speaker. Nr. Gracedue, will
Houfe an Account, who were the

fore you upon finding the Bil] 2

you give the
Witnelles be-

Mr.
1



-

1696. Parl. upon a Bill of Attainder for High-Treafor. 43

M. Gracedue. The Witnefles before us, were
Captain Porter, and Mr. Goodman.

Mr. Speaker. Can you remember fo well, as to
“give an Account to this Houfe of what Evidence
Nir. Geodmai gave?

Mir. Gracedue. Yes, I think I can,  When he
canie before us, he told us, That he was at a Meet.-
ing at the Kizg’s- Head in Leaden-ball-fireet, where
there was Sir Fobn Fenwick, my Lord Montgomery,
Captain DPorter, Mzr. Charnock and otherss and
the Bufinefs was to fend Mr, Charnock over to
Frence, to procure Men to tnvade this Kingdom ;
and $ooo Foot, and 2000 Horfe was propofed,
He told us, the Refult of that Confult was, that
if Francewould fupply 8ooo Foot,and 2000 Horle,
it would be a fufhictent Power to come over 3 and
that they would fupply 2000 Horle among them-
felves. Upon which Cbarnock replied, Gentle-
men, you fend me over upon Uncertainties 5 you
fay, you will fupply 2000 Horle, but unlefs you
aive me fome Affurance,l can’t,nor willI go. And
the Queftion was propofed to allof them, if they
would make good their Proportion ; and they pro-
mifed fingly, Says I, Did Sur Fobi Fenwick pro-
mife # And he fad, Yes. SaysI, Did my Lord
Montgomery ? And hie faid, Yes. He was aflked,
Who elfe? Bur, fays he, ’tis not a Queflion for
you to afk us 3 and for that he referred himfelf o
me: LFor, he faid, he was not bound to anfwer
furcher, having proved the Indictment,

Mr. Serjeant Lovel. Wedelire Mr. Fofbua Meade
may be aiked to the like Purpofe. Were you
one of the Jury that found the Bill agaimnft Sir
Fobir Fenwick ?

Mr, Meade, Yes.

Mr, Sgeaker. Pray, who were the Witnefies

before you upon finding of the Bill ?
Mr, Meade, There was Captain Poiter, and

Mr. Goodman, Sir.
Mr. Szeaker. Can you remember what Mr.

Goodman teltibed then ?

M, Meade, WL, Goedman did then teftify, That
Str Fabn Fenwict, my Lord ddontzomery, &c. vere
at the Kiig’s Head Tavern in Leadei-ball-fireet s
and Charnock, and thereft there did confult how
to bring in their old Mafter; as wo Charmock, That
they agreed to fend him over to King Fames, to
know whether the French King could furnith them
with 8ooo Foot, and 2000 Horfe, and that they
would endeavour to meet him with 2000 Horfe.
Hereupon Charneck ( Goodnan faid) put it to every
“an of them, to know if they were all of one
Mind ¢ and they all faid they were, This he did
prove, and this is all I can remember,

Mr., Serjeant Lovel. We have many more to the
fame Purpofe, if the Houfe think At to hear them,

Mempers. No, no.

Mr. Serjeant Gandd, We will go thus much fur-
ther ;3 That upon the Trial of Mr, Cook, wherein
there was Kvidence given by thisGentleman, and
in that this Gentleman that is the Prifoner at the
Bar was particularly named to be concerned, we
will call them that were prefent there ay the giv-
11 of the Rvidence: But firft, we defire to read
the Record of Cosk’s Conviction.

Thereupon a Motion was made for the Counfel
o withdraw ; and being withdrawn, a Motion
Wis made for Candles, which paffed in the Affir-
mative without a Divifion, in regard it being
aark without Candles, there could be no Motion
made for adjourning the Debate, or remanding
the Prifoner,

Vor V.

Afterwards a Motion being made for adjourn-
ing the Houfe ill to Morrow Morning, the
Houfe divided,

Ayes, 141, Nocs, 163.

And fo it paffed in the Negative ; and Sir Fobn
Fenwick, and the Counfel, and Sollicitors, were
brought in again to the Bar, , *

Mr. Speaker, Mr. Serjeant Gonld, the laft Evi-
dence you were about t6 offer was; that of the
Record of -Mr. Cook.. o '

Sir Thomas Powys. Mr. Speaker, we oppofe that
heing offered as Evidence; as I underftand it, they
are going to give in Evidence againtt Sir Sobs
Fenwick what was fworn againft Mir. Cook 5 that is
not admitted in the Courts below ; for, accord-
ing to that Method, the T'rial of one in the Com-
pany would be the Tral of all the reft, This
was never allowed in any other Cafe, and I hope
you will notallow it here, N

Siv Bartholomew Shower. The Indi@ment is,
that they did confult together, but their Crimes
are {everal; if they had been mentioned in one
Indittment, and one had been tried at one T'ime,
and the other at another, it would not have been
allowed that they fhould give in Evidence againft
the one, what had been {worn againft the other ;
for though their Charge 1s by the fame Witnefs,
and for a Fact done at the fame time, yet the De-
fence of the Parties may be different.; and it can-
not be expefted, that we, on the behslf of Sir

Fobn Fenwick, arc prepared to give an Anfier,
in regard of any thing that was fworn againft

Mr. Cook.

Mr. Speaker, Mr. Serjeant Conld, you hear
the Except:on.

M. Serjeant Gowld, We hope in this Cale we
fhall go on with cur Evider.ce, as offered and
propofed to this Houfe, Thefe Gentlemen have
made their Objections, as if they were below in
the inferiour Courts 5 but we are hiere now before
you in a parllamentary Way 5 and what is that
which brings us here, but becaufe there isa Wit-
nels withdrawn by Arufice, fo that we cannot
produce him ? And therefore we come, and hum-
bly apply cur {clves to this honourable IHoufe,
Now, Sir, you are Judges of the Method of
coming at the Truth, and fupplying that Defeét :
If we could produce him, there would be an End
of the Matter 5 buat in this Cafe we are in the
Judgment of this honourable Foufe, Whether
we fhall not give luch Evidence as he hath given
upon his Qath, though m other Cafes it is not
admirted.

Mr. Serjeant Lovel, When we produced the Re-
cord of Conviction, we only produced it to [hew
you there was fuch a ‘T'rial; und by that means
to let us in, to fhew you what was fworn by
Mr., Goodman at that Trial.

‘Then vpon the Motion of Colonel Grauvillz
and Sir Richard Teniple, Siv Fobn'Feawick, and
the Counfel, and Sollicitors, witadrew.,

Str Richard Temple, 1t 1 did not believe what
1s now offered, 1s what was never oflered be-
fore, and of dangerous Confequence to every one
here, I would not nave troubled you at this time
of Night. There has nothing been offered that
this hath ever been done.  They fay, It hath not
been done in inferiour Courts: Pray let us fee
if ever it hath been done inParliament, That what

was given in Evidence at another Trial, fhould
L be
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be given in Evidence againft another Perfon here,
when this Perfon was not by, and had no Oppor-
tunity to defend himfelf again{t 1t; Iam fure it
was never done yet.

Sir Thomas Mompefforr. This Gentleman com-
plains this was never done.  When the Duke of
Moumonth was impeached, the Bill was read three
times in one Day, and that Gentleman moved for
the Impeachment. o

Sir Richard Temple. Bere were three Witnel-
fes that did declare they faw him in actual Re-
beltion, at the Head of an Army; but I hope
I am not to anfwer for all the Proceedings
then. A .

Colonel Granville. When I faw thiem going on
to make ule of that as Evidence, which was ne-

-ver allowed in any Court, I thought I ought to
move for them to withdraw. I thall not givemy
.Conlent to have it ready *till fome Body fatisfies
me ’tis good Evidence againftSir Fobin Fenwick : 1
can’t fee how you can admit this for Evidence :
Are we to read all the Trials that are upon this
Plot? T herefore I defire you will bid them pro-
duce what is Evidence againft Sir Fobi Fenwick,
and not to trifle with you.

Siv Thomas Littleton, It you proceed in this man-
ner I know not when you will have done.  They
do not tell you, they produce this as Lvidence
againtt Siv Fobn Fenwick 3 nor do 1 take this tobe
the only Lvidence to prove him guilty. It no-

thing but exa& Proof would have fatished, this
Bill would not have been brought in: Bur this 1s
to make asgood Proof as the Nature of the Thing
will bear, You have heard feveral Things before,
in relation to Geodman, that pofiibly might {triét-
ly be no more Evidence againft Sir Fobir Fenwick
than this; as Goodmai’s being withdrawn.  Firft,
they offered to prove that he was gone 5 that it
was fufpicious that Sir Feban Feiwick was privy to
his going : 'Why did you admit the Evidence of
what he faid to the Grand- Jury? What 1s this,
but to give Evidence of whart he faid to the Petit-
Tury, wherein the Grand-Jury and Pett-jury
have both believed him,

Mr. Hardey. 1 think 1f you had come to one
Determination before you had cntered upon this
Matter, you had very much (hortned your Bufi-
nels; that is, that you would not cxpet uch
Proof as is ncceffary at Laws; and it may be if
you would come to it now, 1t would fave you
Time: For I find by the Counfel, that what is
fworn againft another Man, at another tme,
would not be Evidence at Law againft the Pri1-
foner 3 and I believe if he [hould except to a
Jury-Man, becaufle he was upon Coek’s Trial, it
would not be allowed as a good Exception, and
he would be told, he was no way concerned in
another’s Trial,

Mr, Howe. *Tis a ftrange fort of Evidence that

s offered here,and *tis a {trange Way of bringing
it in. The Houfe made nothing lately of Hear-
fay, and yet now Hear-fay muft be taken for Livi-
dence. 1 have heard that the Grand-Jury take
an Oath not to difcover what was {worn before
them 3 this, fince the Grand. fury have fubjected
themfelves to (yet you have brought them here as
Witnefles to give an Account of what was {worn

before them, which I am afraid is a Breach of

their Oath) it fhall make me give lefs Credit to
what they fay, We are here to attaint a Man,
but we muft not talk of Proof; that is a firange
Thing! I am fure, if you do not find 1t with

Proof, it would be againft Proof. Shall I be pliin
with you? I queftion, 1f this Houfe had heard
what Goodinan {wore at that Trial, and what was
alledged againft it, whether this Houfe would
have been of that Jury’s Mind : For I have heur
that two or three did {wear, he was not at the
Place at the Time he fwore he was, as plain as a
Negative could be fworn,

Mr. Harconrt. 1If you pleafe to let the King’s
Counfel go on upon this, you will fave a area
deal of Time, and prevent any Exception to any
Evidence afterwards: For ’tis not in the Power

-of Man to offer any thing more abfurd. [ don’

behieve that ever any Man heard of fuch a Thing
offered, That a Record fhould be given in Evi-
dence agamnft a Man, that is no manner of Par-
ty to the Record: I am {ure never any fuch
Thing was attempted before  As for the other
Things, you had fomething otfered that made it
fecem doubtin! how far you thould aive Credir to
them. Upon thofe Matters, the Counfel at the
Bar for the King teld you, That there was fome
Pretence that 1t was Law, and practifed below,
and a Book was produced to jultify it But in
this Cafe, 1f there be Book, Practice, Precedent,
or any thing to juftify it, 1 wili fit down. The
Anfwer made 1t ten times worle: The Gentle-
man faid, he would not have the Record read,
but apon that Record to prove what was fworn at
the Trial: Why, does that concern any Perfon in
the World but Cook ¢

Lord Cutts. If the worthy Gentleman that fpake
laft had made out all his Propofitions with Clear-
nefs, equal to the Affurance with which he affert-
ed them, they would have more Weight ¢ But [
will fay, that which he hath afferted does not ap-
peir to me fo. 1tk this to be the fame Thing
in fome meafure debated over again, It hath
been told you, That this Houle are to give their
Judgment in a Mater of great Importance 3 and
therefore I think “us fit thae all the whole Mat-
ter fhould be laid before them; when that is
done, they only are the Judges of what Weight
1T 1S,

Mr Slsaue. T go along with thofe Gentlemen,
That this 15 no fort of Evidence againlt Sir Yobys
Fenwick : But our Quertion is about a Witnefs
that 1s withdrawn, and to know what he faid, and
how he was believed when. he was here.  How
he 15 gone, we have feen already 3 and therefore
though I think the Verdict againlt Cook, nor no-
thing of that can be given in Evidence againft
Siv fobn Fenwicky yet if he hath withdrawn the
Witnefs, and the Credit of him is at Stake, as
you have heard Evidence of what he faid upon
Oath before the Trial came on, by the fame
Reafon you may hear what he faid at the
Tral,

Mr. Pelham. I think it would fhorten our De-
bates, if we were truly fatisfied about what we
are a doing, that we are trying Sir Yobn Fenwick,
as we are told at the Bary he called it a Trial,
and “us a Trial. T muft confefs T was in hopes
1 fhould never fit in the Houfe of Commons to
try any Body 3 I did not think it the Bufinefs of
us 3 1t I had, I would not have come hither :
But fince we are come into it, is any thing more
natural, than to examine whether this Evidence
be proper, or fuch Evidence as any Court would
allow of ?

Sie William Williams, 1 fuppofe there is noGen-
tleman of our Profcflion that hath feen any Re-

cord,
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cord will fay, that this hath been offered in any
Court of Law: [ believe, if he was vpon his
Trial upon the Indiéiment, no Body will fay 1t
would be read againft him.  Let us confider how
many Judgments, that have been given haftily
in the late Reigns, have been reverﬁrd_. What
is the Reafon that is given for. it? It s for re-
ceiving chat for Evidcnce,_ which was not Evi-
dence in the Law : Your Bill of Right takes no-
tice of 1it, _

Mr. Solicitor General, 1 did not think this Mat-
cer would have held you a quarter of an Hour ;
but if Gentlemen will debate upon the fame Mat-
rer that hath been over-ruled twice before, all
that is to be proved by this Record s, that one
Poteir Cook was attainted for High-Treaion: If the
Counfel on the other Side would have owned Pe-
1er Caok to have been attainted, you had hot been
eroubled to have the Record brought to the Ta-
ble. But as to what they fay, that Sir Fobn Ten-
-wick was no Party to the Record, and therefore it
can be no Evidence againft him; I fuppofe 1t
would be Evidence for him.  Suppofe Goodmai:
had fworn he never had been at the Aiug’s- Flead
Tavern, would not the Prifoner have preduced
a Witnefs to prove what he had fworn ? Then I
would put you in mind of a Cale, becaule there
is 2 Nicety in this Matter without any Reafon;
it was in the Trial of Alderman Goraifh 5 he was
indicted and tried, and the grear Fact was in the
Houle of one Sberherd 3 there was a Witnels
againit him, one Rumfev, who {wore, &e, Says
Mz, Coriifh, He was a Witnefs at my Lord Raffel’s
Trial, and ke did not name me to beones and it
went {o far, that when Shepberd faid, I was in the
Room ; he ftood up and faid, No, 1t was read
before I came in,  Mr, Corizfis would have pro-
duced a Witnels to have proved what Rumyfey faid ;
Says the Court, We cannot admit ol that; for it
does not appear to us, that my Lord Ruffel was
ever tried for High-Treafon 5 and there, upon
that Slip, was that Gentleman deftroyed, I
pray it may be read s Thave given no Opinion of
what Irorce 1t 1s, bur 1 think 1t depends upon
the fame Reafon 5 nay, you have more Reafon
to do 1t, than any thing you have read to
Day.

Mr. Price. °Ths very much prefled, that you
fhould read that, which, when read, they fay, is
not Evidence, but only to introduce another Mat-
ter. It 1t be not Evidence, upon what Account
thall they read it? Bur it it introduce other Evi-
dence, this is an Ingredient and Part of that Evi-
dence.  Now fuppole the Record fhould be pro-
duced, and they fhould bring Witnzfs to fay what
Gosdiman {fwore at that T'rial ¢ would that be Evi-
dence 2 No fure, for no Body ever pretends thar
this hath been admitted eicher at Law, or in Par-
hament. By what lLaw? By what Rule? By
what Meafure of Reafon are we to proceed in this
Houfe? If you would permit to be produced a
Record of Convi&ion againtt a third Perfon, and
this to be Ividence againft one that is not prefent,
I think you may as well admit to be produced a
Record of the Conviction of sny other concerned
in the Affaffination,  But I flood up principally
upon the Obfervation made at the Bar, and he put
you that which he takes to be a finifter Cafe ; for
Liyshe, fuppofe Sir Febn Feuzvick had broushe this
Record, and made ufe of it to take off Goodmau's
Peftimony, fhould it not be Evidence? Yes, no

doubt of it ; and there is the Diftin&ion. *1'is one
Yor, V.

vidence againft Sir Jobi Fenawick.
that this is 3 nor don’t believe that this 1s offered

as Iividence.
wick fard, they hoped you would not fuffer it to
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thing, where you are to give in a Record to con-
vict and attaint 2 Perfon, and another thing, where
it is to prove a Man perjured, and to invalidate
his Teftimony ; for when Evidence is brought
againft a Prifoner, he hath no way to leflen his
Iividence but what is collateral 3 if it be upon a
Trial when another 1s concerned, if the Witnefs
gave a contrary Evidence, or the Party was ac-
quitted, then the Record may be made ufe of

-againft the Witnefs : But it differs very much,

where you bring Evidence to take off the Credit
of a Witnefs, and where you bring it to convict
or attaint 4 Perfon, The Cafe of Cornifh, that turns
upon the fame Reafon, and it was only to be ufed
to take off the Teflimony of Rumfey; but if this
Record of the Conviétion of Cook be brought to
any purpofe now, ’tis to fatisfy your Confciences,
that Goodman gave a good Teftimony at that
Trial 3 and I wonder the Serjeants fhould offer
it, who are {worn to offer nothing in Violation
of the Law, |

Dr. Oxenden.  If 1 did not think this Queftion
had been determined before, I thould not trouble
you m this Debate ;5 for did not we receive what
Goodman depofed upon Oath before a Juftice of
Peace 7 Was 1t read becaufe it was taken in
Writing, or becavfe 1t was his Evidence ? Now
they ofter you an Evidence of his, that was not
put into Writing, but they will prove by Wit-
nefsy what s the Difierence? If it had been
taken down in Writine, it muft have been ad-
mitted as the fame was before,

Sir Marmaduke Wyvell, That worthy Gentleman
defired to know the Difference, &¢. That De-
polition was agamft Sir Fobu Fenwick, but this
Evidence, that they offer now, was given againft
Peter Cook, |

Mr. Att. General, You are now upon a Debate,
Whether you fhall read the Conviétion of Peter
Cook: I do agree with thofe Gentlemen that have
{poke of this Matter, that the Conviction of Cook, -
nor any Evidence upon his Conviction, can be E-
I don’t pretend

upon any fuch Confideration 3 but ’uis one of the

Allegations of the Bill, that feveral of thefe Gen-
tlemen were prefent at this Confult, of which Sir
Yobu Femwick is accufed 3 cherefore I fuppofe the

Counfel for the Bill did offer this Record to make

cood that Allegation, and fo think it may be pro-
perly oftered: Unlefs it be admirted : I don’t fee

how 1t can be made good further; Ido not ¢think
1t proper to examinc to what Goodman {wore at
Cook’s Trial,

Sir William I dliamfon. I {peak only to fhew my
Concurrence with the Attorney General 3 Mr, At-

torney hath ftated 1t right no doubt, asto the Con-
viction of this Perfon 5 as Mr. Attorney offers it,
1t may be proper enough,

Members. Call them in, call them in.
Sir Chriftopher Mufgrave, 1 hear Gentlemen fay,
Call them 1n: Do you intend when you call them

in to read this Record ? [ think the learned Gen-

tleman hath ftated it, that it ought not to be read
Now the Counfe! for Sir Fobn Fen-

be read as Evidence againit the Prifoner: Inever
heard the Coundel fay, that Coek was not attainted,

nor ever heard chatany Man did doubt it 3 then it

it be no Controverly between the Counfel, to

what Iind s 1t brought hither? Do you think that
the Steps that are urged to be taken in this Cale,

L2 will
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will not be a Precedent for Pofterity ? I take it
that there is a great deal of Difference between the
Paper you have read and this Record 3 and there-
tore if you call in the Counfel, I hope you will
not gratify them in reading of .

M. Edward Harley. Betore you call the Coun-
fel in, T humbly propafe it to you to conlider to
what Purpofe this Record fhould be read; 1f as
Lvidence, you overthrow all the Courfe of Proof
that 1s fettled by the Commeon Law, and Statute
Law; for it hath been in all Trials oppoled, to
give In Evidence that which is improper, becanle
it thould notinfluence the Jury, I would nothave
it faid, that under the Reign of King Hilliam,
any thing was done contrary to the Law and Con-
flitution of the Nation, There hath been an In-
ftance given of the Tvial of Mr, Coruifl, tho?
that Cafe docs not come up to it : But we know
what was done in thofe Reigns hath been juftly re-
flected upon ; and I hope you will not make a Pre-
cedent here, to encourage Judges to do what s
againft Law,

Mr. Speaker. Gentlemen, Thisis your Queftion,
That the Record of the Conviction of Peteir Cool:
fhall be read,

W hich Queftion being put, the Houfe divided,

Ayes, 181 Noss, 110.

So it pafled in the Affirmacive.

Mr. Speaker. Gentlemen, You have had another
Quettion that hath been the Subje of your De-
bate, That the Counfe! for the Bill be admitted to
give Evidence, as to what Gogdmair fwore agalnt
Peter Cook,

Mr. Robeit Tarley, Thelearned Gentleman did
tell you, That what Geodman faid at that Trial,
ought not to Le given in Evidence; and there-
fore, I think, Gentlemen won't infifk upon that,
that is carrying it too far; and, I think, he
opened it, that it was only to prove that Cogk
was attamted, and to make ufe of it no fur-
ther.

Mr. Speaker, Ts it then your Pleafuwre, that Sir
Jobn Fenwuick and his Counfel be called in ?

‘[fV bich Queftion being rut, i pafied i the rijirma-
ive, aid accordingly they <weie called i)

Mr. Speaker, Siv Thomas Pewys, the Houfe
hath determined to have this Record read, not
as Lividence againft Sir Yobu Fenwick, but to
prove the Allegations in the Bill, and that Cook
Wils attalnted.

Read the Record.
| decordingly that Record <cas read by the Clork.]

St Barthel. Shower. We are fure the Record
does not prove that he was convicted upon Good-
man's Iovidence,

Mer, Scrf. Lsvel. Look upon the IndiGtment.

Sie Thomas Powys. It appears by that, that
Goodman was a Witnefs upon the IndiGtment ;
but 1t does not prove by that, that he was a
Witnefs upon the Trial,

Mr. Ser). Gonld, May it pleafe you then, Mr.
Speaker, thus far 'tis agreed, that here is a Re-
cord of the Convi@ion of Cook 3 and ’tis agreed,
and the Record {peaks it, that Goodman was a
Witnefs, for it is indorfed upon the Indi€ment,

Wil I,

Now the main Difpute 1s, Whether Geoduman’s
Evidencedid prevail to convict Cosk upon that In-
ditment? And for that we {nall apply cur elves,
Call our Evidence, fome of the Juy, and fone
that were then Wimeiles, and they wili give veu
an Account upon what {ovidence taat Cenviction
Wis,

Sir Tozinas Pecoys. ITn what veu were niefed 1o
acquaint us at our faft coming Lu, vou v.eie ples
led to give fuch a Reafon n relation to we icad-
Ing of this Record, thatif we fad heard it baiore,
ve would not have troubled you to fave with-
drawn 3 forir was proper to make cut tie Allcpas
tions of the Bill, and that Cock wa, convidud g
but, we apprenend, they can carry it no furiher
than what they have applied 1wto. Eat I per.
ceive from hence, the Genteman of the othur
Siae are encotraged to proceed to another e
of Lvidunce, fach they call ity theyare poirg
call the MWitiefles to prove what was [worn ac the
Trialof Cooey where Sirfebu Friiei ke, nor no Per-
fon on lus behalt, was prefent, cither 1o bear, or
osterve, or crofs examine, or otficr any thing to
tietr Credir, which peflibly he migho be {umifh-
cd with, tho’ Ceek was not: | hope that will be
no moretlowed ot as Bvidence hae, than inany
other Place.

Sit Lastlel, §iseeer, We humbly oppofe their
callinzet Witneties to give this Account of the L-
vidence given ag Cooks Trisl, And we [ubmitis
to yeur Conflideration, wiwcher vou will ehink it
Jult, that the Evidence that is given with sefpodt
to one Van only, fhall cenclude another Porfon
that ftands ar the Bar in Defence of his Liie, or
that it fhall be given againft him.  Every Man’s
Defence 1s feverals and we oppeled the reading of
the Record before, and fo do now the cailing of
any  Witnefles to this Purpole, for the fumie
Reafon,

By, Serp. Lovel. We call thefe Witelfs for no
otner Purpole, but to prove, that Geedmain, what
he did inlorm by that Paper, he did fwear before
a1 jury,

Mr, Speater. Gentlemen, you muft withdraw.

[J.::wrffiugf)' they withdreco.)

Mr. Manley. 1 thank God I have that yeaard
tor the Laws of Englaiid, andto every Eiplifhme’s
Life, that when I fee any thing attempied againit
it, L muft give my Teftimony againtt it: 1did noe
behieve they would have infified on it, for there
was 2 Gentleman that {ate near to yeu, who 1n the
Clofe of his Debate, I'thought, had fatistied cvery
sudy, thae this was a Thing tha otght not to
be read 5 1f they thould do it, it would bea Thing
of dreadful Confequence; if you fhould admit of
cvery thing thefe Gentlemen, that come in for the
Bi_l],'ot?'{:r, { know notwhere it will end.  How
with it appear that upon Gusdmai’s Evidence the
Jury found Cook guilty > For they mig bt find
Coox guilty, and yer give no Gredit to Guadman s
for he was contradi¢ied materiaily, and there
might be othier Evidence upon which they mighs
find him guilty, and yet lay afide the Lvidence
gven by Goodmair 3 bue whether one Way or the
other, we can’t tel]. They well us, Weare not
to be guided by the Rules of IPcfsinfler- Hall s
but weare to be governed by the Rulesof Jultice;
and we are not at this Time to feck a Way tothe
Kl_ﬂg’ﬂ Favour, by voting againit a Criminal for
High-Treafon.

Mr,
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M. Sloane. There isno manner of doubt of it,
That that Gentleman is in the right, who tells
you, If this Indidtment and Conviction of Pefer
Cook ftood lingly, as to Sir Fobn Fensvick, *tis no
Evidence 5 and if they will produce Goodman now,
it fhall be no Evidence againlt them; bur take
the Cafe as it 1s, here isa Witnefs, who hath gi-
ven me Satisfalion, that’tis one of Sir Yobu Fen-
wicks Friends or Agengs (which 1s the fime
Thing as 1t done by himfelf ) by whofe Means
this Wienefs 1s withdrawn: Now the Queflion is,
What could this Wirnefs fay, when'he was here ?
What did he fay ? *T1s not Conclufive, but *us
Materiad for you to hear what he did fay, when
he was tpon his Cath.

Siv Chiiftopber Aiuferave. The Gentlemanof the
Long Robe that fpake Iaft, was pleafed to tell
you, It is very reafonable that you fhould hear
thofe Perfons, as to what Goadman {wore at Cool's
Trial 5 Tconfefs, I chink this 15 harder than all
the reft, becaule what you have hidherto admit-
ted was In Writing 3 one was an Examination
before a Juitice of Peace, the ethera Record; but
tor any Man to {ay, he can exadlly repeat what
any Man fwore at the Trial, to me is wonderfy] -
Why, m his Evidence, the lealt Miftake of a
Word alters the Nature of the Thing, and there-
fore this would be a bold Undertaking for any
Man 5 lor 1t he wavers in the leaft Circumftance,
’11s pot true that he fwore fo: Then this Gentle-
man was no ways cencern’d 1n that Urial 5 and
to what Purpofeis it read, if not to the Prejudice
of Sir Febir Fenseick 2 1 do not know but by the
lame Ru'e, you may hear Evidence of what any
Man hath fworn upon all the Trials this three
quarters of a Year.

Mr. §fsae. I have been called upon to know
1n what Cafes Teftimony hath been given, that
Witnefles have fworn foand fo at a former Trigl.
*T's every Day’s Practice berween Party and Par-
ty, that where a Witnefs doth die, between the

ame Parties (Twill Qate the Cafe fairly) *tis ol-
ven in Lividence, that fuch a Witefs, ‘at fucli o
Trial, did fwear foand fo; fometimes they take
it 10 Short-Tland . and then they can tell the
Woias of ity otherwife they repeat it upon their
Memorivss but T will not ftrain i @ But I put 1t
with a further Reaion upon 1t for we do not de-
fire to hear it as conclufive Evidence upon the
Prifoner, butonly in this Senfe 5 here is a Wit
nefs fuppofed to becarry’d away by the Frifoner’s
Means; and therefore, is it not neceilary to hear
wiat he fid before he was deluded and carried
away 2 Not that «fier it is heard, it is any con-
clufive Lividence 5 but it is reafonable we would
come at the Truth, omuibus viis & mods, qiti -
buts meiias o poteril,

ir Tipsiisas Liltleton, A Gentleman fays, to whar
Purpole thould it be read, if it be not to the Preju-
dice of Sir Jubn Ferwick? On the other Side, we
may fay, *is for his Benefit; that is only {uppo-
hng one Way or another : I will hear any Body to
his Benefit, and any Body to his Prejudice. Says a
worthy Gentleman, it is not donein criminal Ca-
les: Why, in this Cafe you have heard the Grand
Jury, what he fwore before them already 3 and
what Objection is there more 2 gainit hearing what
he [wore 1nanother Cafe, than againfl hearing what
he fworeupon the Indictment? The main Induce.
ment for you to hear ir, is becaule he js gonc
away, and cannot be heard wive voce, and with
Sulpicion that it was by Contrivance of the Party,

Mr. Grey. T would fpeak but one Word as to

what the Gentleman that fpake latt but one, faid,

and that is, as to the Courts below, That one
Man is allow’d very often to give in Fvidence
what another fvore 3 it hath been fo, and s at
the Peril of any Perfon that fwears that he fivear
Trath 5 for he may be profecuted, if he does not
fwear Troth ; bucl would afk him, what Reme-

dy thereis here, if he do not fay the Truth? We

have no Remedy againft him, if he takes away
this Man’s Life by what he fays here,

Mr. Smith, Truly, Sir, if I muft give my Opi-
nion, I do think ’tis very rcafonable that Bills of
Atrainder fhould be only upon extraordinary Oc-
cafions 5 I think thar, take it ar beft, if there was
nota Place where the Witnefles are to be fivorn,
and more particularly examined, I know not whe-
ther 1 fhould give my Confent for the pafling of
this Bill through your Houfe ; for the Witnefies
againft the Prifoner are not fworn, nor the Wit-
nefles brought againft them 5 fo that we can only
give our Opinion upon the Probability of the Mat-
ter 3 for what thar Gentleman fays, weighs with
me, That ’tis a difticult Thing for any Man to
charge himfelf with what was fworn at a former
Trul s for the Miftake of a Word may alter the
Senfe very much, Weare told by a worthy
Gentleman, ‘That there was two or threc Witnef-
fes that did give fuch Evidence againft the Tefli-
mony of Goodman, that’tis & Wonder almoft how
Cooiz could be found guilty : It is our Misfortune
that Goodman 1s not heres it would have been worth
our while to have heard what Geediman could have
faid 1n his own Defence s but fince there are fuch
Witnefles like to be offer’d againft Goodman’s Te-
{limony, Is it notreafonable that we fhould hear
what Goodmai fuid for himfelf ?

Mr. {foww. Sir, Ialways thoughtit very reafon-
able that you thould hear any Evidence that might
tend to your Information ; butI think *tis plain,
that nothing can tend to your Information that is
alledged by any Perfon thatis not to be believed ;
that is to fay, is not to be believ d from the Na-
ture of the Evidence, thouch from the moft cre-
dible Perfon inthe World, I know not whether
thefe Witneffes areto be brought orno 5 but I have
heard that Cosk, after he was condemned to die,
without any Apprehenfion of his being faved, did,
upon the Sacrament, declare, That Gosdman was
not upon the Placeat that Time he fwore himfelf
to be there.  Ihave heard fince, that the fame
Divine that gave him the Sacrament, Dr. Wake,
when he had confefled it, after he had made fuch
a Declaration, had fuch an Abhorenceof it, that
he would go to him no more ;3 butI cannot think
we can have Information from thefe Perfons, that
I fuppofedid not think of giving Evidence in this
Trial, and thercfore did not take Notice fo par-
ticularly of what he faid; and if fo, ’ts lofing
your Trme to hear 1t,

Mr. Speaker. Gentlemen, the Queftion is chis,
That the Council againft Sir Folbn Fenwick be al-
lowed to examine Witnefles, as to what Goedman
fwore at the Trial of Peter Cook,

Sir Godfrey Copley. T muft confefs it would weigh
with me, if it had been made appear, that Sir Fobs
Fereoick had taken oftany Evidence, and I thould
b ready to apply it as wellas I could 5 butI muft

needs take Notice of what was faid in this Debate,
‘T'hat we had done as much as this comes to al-
ready ; this makes me a little more apprehenfive,
and to take Care what we do now, fince what this

Houfe
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Houfe does, hath fo quick an Operation, We
are citing Precedents of this very Day already,
and make one Thing a Hand to draw on another ;

and fo they may eafily be made ufe of in after
Parliaments. |

Sir Henry-Dutton Colt. 1 believe no one Gentle-
man doubts, that Cook was convited upon the Evi-
dence of Gosdman 5 if they do, I would know the
Reafon of it for upon the laft A&, there are to
be two Evidences to the fame Treafon: There
were but two politive Witnefles againft him for
Treafon, and they were Porter and Goodman : 1
think, therefore, he was convicted upon the Evi-
dence of Goodman 3 what then needs any Parfon
to remember any Particulars that pafled at the
Trial, 1f they remember in the whole, that he
was convicted by the Evidence of Porser and
Goodman ?

Mr. Speaker. As many as are of Opinion, that
the Counlel againft Sir Fobn Fenwick beallowed to

examine Witnefles, as to what Gosdman {wore at
the Trial of Cauk, fay, Aye,

Ayes 180. Noes 102,

LAfterwards the Queftion of Adjonrnment wwas put,
and it pafled in the Neeative 5 and feveral Geii-
Hewmen that were agamnft the Bill, to abaut Forty,
went away together in a Bodys fome of them
baving declared, that their Health <world ot
give them leave to flay there longer,]

And Sir John Fenwick, and the Counfel, were
brought in again.

M, Speaker. Mr, Serjeant Gould, the Houle do
allow you to examine Witnefles as to what Goad-
man fwore at the Trial of Cook ; pray go on with
your Evidence.

Mr, Serjeant Lovel, We call Mr. Collics,
Sir.

[Vl weas brought 1o the Bai

Mr. Speare, \Was he a Jury-Man ?

Mr. Serjeant Lovel, He was one of the Petit-
Jury, Sir,

Mr. Speaker. Mr. Collins, can you give the
Houle an Account of what was fworn by Gsd.
man upon the Trial of Cook ?

Mr. Collins. "To the beft of my Memory, 1 will
give the belt Account I can.  Goodmar did depofe,
That he came to the King’s- Head in Leadenball-
fireet, and enquired for Captain Porter, according
as the Captain had order’d him 5 and the Capain
came down and carry’d him up into the Room
where the Gentlemen were,  There was Sir Yol
Friend, Siw IVilliam Parkyas, Mr, Chariwck, Nr.
Cooky and Sir Fobu Fenrwick 3 there was two others,
if you pleale to have me name them.

Aempers. Yes, yes.

Mr, Collins. My Lord dylofbury and my Lord
Montgomery : ‘This was what he depofed.

M. Speakei. Go on, Sirs you have named
thole that were at the Meeting.

Mr. Serjeant Lovel, Did he give you an Ac-
count of what was agreed on at that Meet-
g ?

Mr. Collins, I think it was about fending Char-
sock to France, -

Mr. Speaker. Sir, you fhould repeat all the Par-
ticulars, what Charnock was to do,

Mr. Collins, 1 can’t remember any Thing fur-
ther than what I have told you. - S

M. Serjeant Gorld,  If you pleafe that Mr,
Cooper may be afked to this? LT

M. Speaker. Was you of the Petit- Jury that
convited Mz, Cook? -

Mr. Cooper.  Yes. '

Mr. Speaker, Can you give the Houfe an Ac-
count what Evidence Geodman gave 1o you for
Conviction of Csok, and what he faid in that Livi-
dence ¢ |

Mr. Cooper, Mr, Goodman did declare upon lis
Fvidence, That he was at the Old King’s- Head in
Leadenball-freet, where he did meet with divers
Perfons that were in Confultation 5 he named
Charnock, Sir fobu Fenwwick, Siv Jobu Frieud, and
divers others,

Mr. Speaker. What was the Confultation?

Mr. Cooper, It was about fending Chainock over
into Fraice.

Mr, Speaker. To what Parpofe?

Mr, Cooperr, T'o bring over FForces, or encourage
the Bringing over of Forces : That was the Pur-
port of his Meflage. |

Mr. Szeater, Will you produce any other Lvi-
dence to this Point ?

My, Serjeant Gend. Wedcfire this Gentleman
may be afked to the fame Purpofe.

Dir, Speaker. Was you one of the Petit- Jury.

Arether Wituefs. There was Captain Porter, and
NMr. Gosdman, that were the two Evidences 5 and
Gosdman did fay, "That he had been at the O/d
Kiipe's- Head in- Leadenballffreet, one Cexe’s, and
Str Fobr Fenwick was there, and feveral other
Gentlemen, confuliing of an Affair to fend over
into France for fome Forces to be brought over
into Englaid 3 and that Chariock was the Perfon,
ard they all agreed he fhould go over.

Mr. Spealei. But did he give you an Account
of what Cwez and the others did agree to, upon
which you found NMr, Ciod guily ?

The fame. We did apprehend that Goet did con-
fent that Charizck thould go over to france, and
acquaint King Fames, That there had been a Meet-
ing of feveral Genedemen, and that they had made
feveral Ofiers of Soldiers and People that were o

2 raifed here, and to acquaint King Fames with
it 5 and he declared, That Sir Febir Feiwick was
there at the fame Time,

Mr. Speaker. Pray, can you give this Houfe an
Account of what lxcention was taken to Geod-
man's Credit, and how 1t was anfwered ?

Th2 fame, T here was lixception taken, That he
was gullty of a great many Crimes, and that he
had his Pardon ; and the Iines were levy’d upon
him 3 but 1t was faid then, that he had paid his
Fine, and that he was a very good Evidence i
the Cale,

Mr, Speacer, Mr, Serjeant Gonld, have you any
other Evidence to produce? -

Mr. Serjeant Louel. If you pleafe, Mr, Speaker,
hereis Mr. Tanner, the Clerk of the Arraienments,
that beft knows the Nature of thefe Things s that
as to thefe Objetions that were made, it appear-

ed to the Court to be a Contrivance, for he was
never bailed, bur difcharged without any more w0
do. If you pleafe chat he may be afked, Whas
Objettions were made to Gosdman's Reputation.
and what Anfwer was made to it ?

Mr. Speaker. 1 did afk the Juryman that s and
I fuppole you need not labour this Point, unlefs
the Credit of Goodman comes in queftion here,

M.
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M. Serjeant Gould: Then may it pleafe you,
M, Speiker, we have onc other Pieceof Evidence

*
4
n
L
L

-

againit Sic Fobu Fenwick, which we are humbly to -
- offer

LY

ta~your Confideration, and I think "tis very
material 3 -and ’tis fome of the Evidence which I
did opea in {tating of the Cafe, wherein Sir Fobi
Fepwpick hath,-in a manner, given a Verdict againt
himfelf; for while Sir obn Fenwick was working
of his Efcape to go beyond Sea, at that very Time
chere was a Leteer written by him, direted to his
Lady, and delivered into the Hands of one Mr.
Fuoler, who was to caufe it to be delivered to
his Lady, by onc #Vebber, who was taken up when
Sir Fobit Feinwick was.- This L:ettcr imports, That
Sir Fobis Fenwick look’d upon himfelf, as havgng no
Defonce, but depended only upon a Contrivance
with the Jury 5 they were to work 1:.?Ith {fome
Perfons of the jury, who wereto ftand itout, and
to ftarve the reft 3 and fo by that Means to fave
him.  Our Evidence of this will be, that it fell
out that Hcbber {we have him not here now, but
have endeavour’d it as much as was poffible, but
he is gone too out of the Way) that he was taken
at the fame Time that Sir Fobn [eirwick was sy but
by reafon of the protralting of Sir Febu's Lrial,
he cotnes, and is delivered, there being no Charae
againit him 5 and he is fince his Deliverance, up-
on his Habeas Corpus, gone out of the Way 5 but
we fhall, in the Method of our Evidence, pro-
duce you Mr. [owler, the Perfon to whom this
Letter was handed, who will give you an Ac-
count of this Letter 5 and then will produce this
Letter: To which End, we muft humbly beg the
Favour of a worthy Member of this Houfe,
Mr. Vernon, who hath this Letter, that it may be
produced, and (hewed to Mr. Fowler,

Mr. Pernon. Sir, 1 recetv’d your Order to bring
the Letter that Sir Fobi Fenwick wrote, while in
Cuftody at Rumiey, which was fent up to me by
Mr. Adafcall, who had it of Mr. Fowler 5 and, if
you pleafe, Iam ready to deltver it.

Mr. Speaker. Who fent 1t to you?

M., Veriton, One Me. Mafeall,a Jultice of Peace
of Rumney,

Sir Thamas Powys. I hope now we fhall make an

biection to this Letter with good Authornty.
Surely for them to produce a Letter, as Sir Fobi
friseick’s, 15 ner to be allow’d as Evidence, unlefs
it was prov’d chat he wrote it, becaule that fort
of Kvidence was particularly taken Notice of by
Parlinment: And Judgment gtven upon that fort
of Lvidence, by Compartlon of Hands, in the
Cafe of Mr. Sidney, and the A& of Reverfal of
his Attainder, does allow it to be illegal Evidence,
This 1s uch an Authority as, I hope, will bear
no Difputc: And the Courts of WWellminfler-Hall
have fince thought it fo; they did fo in the Cafe
of Crofby, who was tried the other Day in /-
minfter-Hall,

Sir Baith. Shower. Inthis Objettion we have the
Opinion of inferior Courts, and the Parliament
too 3 for the particular Evidence Mr. Siduey was
convicted upon, was upon a Paper which was
tound,and proved by fome who pretended to know
his Hand; and T am fure thac is more than they
can pretend to, and more than they have yet open-
e, We do therefore humbly oppofe this Evi-
dence, it being in the Cafe of the Lifc of a Man
and the King, Lords and Commons, having de-
clared, That this fort of Evidence ought not to
be allowed : And therefore, I hope, you will not
allow it in this Cafe, And in Crofy’s Cafc, upon

reading the A& of Parliament, this Evidence was
not allowed, and Crafby was acfuitted. N

Sir Thomas Powys. 1 have a Copy of the Bill for
reverfing the Attainder in my Hand; and it fays,
The producing a Paper found in the Clofet of
Mr. Sidney, which was not proved by any Wit-
nefs to be his Hand-writing, &7¢, And, we hope,

if in the Judgmentof the Parliament that was not
‘thought reafonable Evidence to Attaint him, this

will not be thought reafonable in Parliament to
Attaint this Gentleman,

Mr. Serj. Gould. As this Cafe is, we hope' this
may be a concurring Evidence : It will be plain,
upon the Evidence we thall give, that Webber was

with Sir Fobn, and taken with him ; and at that

Time this Letter was handed by him over to
Iowler, to be carried to my Lady. Now, Sir,
we humbly offer it to your Confideration, How
far it is available, and what Operation it will
have ¢ Whether, 1n a Cafe of this Nature, thele
two being taken together, and Webber delivers this
Letter to Fowler to deliver it to Sir Fobn Fenwick's
Lady, and the Import of the Letter concerns Sir
Fobn Fenwick for his Acquittal you will not fuf-
fer it to be read? *Tis not to charge him with a
T'reafon, for that is the Cale of Alperinooi Sidney =
T'1s not to prove a Crime upon him 3 but we
will prove that Sir Jobn Fenwick handed this Let-
ter over, that it might come to his Lady; by
which he defired his Lady fo far to-work the Mat-
ter, that fome Jury-man might be found to ftarve
the reft, and ftand out for him : If we could pro-
duce Hcbber, we would ; tis plain, Webber cor-
refponded with Sir Fobu, and was with him.

Mr. Serj. Lovel. Y humbly beg one Word in this
Matter: The Counfel on the other Side do very
well know, the conftant Practice is, That in the
“afe of a Deed or Will, let the Value of the
Eftate be what it will, if the Witnefles cannot be'
produced, or are gone beyond Sea, they always
admit Evidence by Comparifon of Hands. But
for the Cafeof Algernoon Sidney, there isno Doubt
but his Actainder ought to be reverfed, becaufe
that Attainder was upon no other Evidence ; for
there was no other Proof, but a Paper, that he
himfelf did fay, was only for the Exercifing of
his own Ingenuity and Parts ; and it was faid to
be written for no other Purpofe, and proved only
by the Comparifon of Hands: Had therc been
any other Witnefs to corroborate, it had alter’d
the Cafe. But in our Cafe, we do produce the
Letter, not for the convicting of the Prifoner at
the Bar 3 but we are humbly to lay before you all
the Matter of Fact, It will be worthy of your
Confideration, what you will think fit to take, and
what to reject 5 thatisaMatter for your own Judg-
ment. We produce this Letter for this Purpofe,
to fhew you, that after Sic Fobur Fenwick was
taken, he apprehended his Cafe to be fo defpe-
rate, that he ufed thefe indire&t Means.

Mr. Speaker. What mean you by that? This
Letter came from Mr, Fowler.

Mr. Ser). Lovel, Here 1s Mr, Fowler that re-
cetv’d 1t from /Pebber, when Sir Fobn Fewwick
was by, in the Prefence of Sir Fobn Fenwick,

Mr, Speaker. Shew Mr. Fowler the Letter.

Aecordingly the Clerk went dowwn to the Bar, and
Shew’d Mr. Fowler the Letter.

Mr. Speaker. Do you know that Paper ?
Mr, Fowler. Yes, Sir,

I Mﬂ*
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Mr, Speaker. Where have you feen it before ?
Mr., Fowler. T had 1t from one Webber, that
was at Rumney, about the Third of Fuwe, as I

remember, '
Mr, Speaker. Was that the Time that Sir Fobu

Fenawick was feiz’d ?

Mr, Fowler. He was then at Ruwmney. Mr.
Webber, T was told, had fome Acquaintance with
me, and defired to fpeak with me, I went to
him ; and he was rifing ; and when up, fays he,
M. Fewler, I would defire you to put a Letter
into the Poft 3-fays he, There is no Hurt in 1t;
it is direGted to Mrs. Frances Farrer, at the Coun-
tefs of Carlifle’s in Sobo-Square s and when I bad
deliver'd it, he defired me to come to him again,

Mr, Speaker. Did you come to him agatn ?

Mr. Fowler. Mr, Mafeall of Rumney fent for
me to his Houfe, and told me, That he had heard
that I had received fome Letter from Mr. Webber
and when he had open’d it, and faw what it was,
he thought fit to fend it up to the Secretary of
Statc ; and I made my Mark upon it, that I

might know it again,
M. Speaker. Have you made your Mark up-

on 1t ? |
My, Fowler, Yes, Sir.
Mr. Serj. Lovei. I defire he may be afked, W he-

ther Sir Fobu Fenwick was not in the fame Room
when Webber delivered 1t ?

Mr. Fowler. Yes: But I queltion whether he
faw Mr. Webber give ity for he deliver'd it pri-

vately, as I thought,
M, Speaker. Was Sir aby in the Room then 2

Mr., Fowler. Yes, Sir, |

Mr, Speaker. Can you fay any thing more of
Sir Fobu Fenwick’s Knowledge of that Paper?

Mr. Fowier, No, 1 know no more.

M, Serj. Gould. If you pleafe then, Mr, Speak-
er, becaufe perhaps there may be fome Objecti-
ons, that we fhould give an Account of Webber,
we will call a Witnefs, that we have done our ut-

moft to find him out,

Members. No, no, ' |
Sir Thomas Powys, That which I was going to

offer is, That this Proof is thort; if that which in
the A&t of Reverfalof the Attainder of Mr. Sidney,
is admitted to be no Proof againft hims for the
A& recites that Letter was found in his Clofer, and
proved by Comparifon of Hands, and yet for all
that, this fort of Evidence is condemn’d by this
A& of Reverlal, asillegal Evidence. ThisCafe
before you comes [hort of that; for here s no
Proof by Comparifon of Hands, nor that it was
in the Pofleflion of Sir Fobu Fenwick : But only

that a Perfon in the Room, without the Privity
of Sir Fobn Fenwick, delivered it toanother; and
the Witmefs fays, he did it in a private Manner,

Sir Bartholomew Shower, WithSubmiffion, this
Letter could not be read in any Place whatfoever
againft Sir Yobn Fenwick, n a Civil Caufe; for
even in that Cafe, they muft prove 1t to be his
Hand-writing by Comparifon of Hands.

Mr. Serjeant Gould. I think not to infift upon
it *: But that we fhall defire 15 this; we have
now done with cur Evidence, only we fhall defire
the worthy Member, M., Vernon, to give an Ac-
count what was the Reafon why Sir fobi hath not
been tried § for indeed, he hath very much trifled
with the Government, pretending ftill to make a

free and ingenuous Confefiion.
Sir Thomas Powys. I am of Counfel for this

Gentleman at the Bar; for his Life, for his For.
tune, for All that he hath in the World. Tisnort
only this Gentleman’s Cafe, but ’tis a Cafe that
may be of great Confequence in all future Times.
I have, as "twas my Duty, attended for at lealt
thefe twelve Hours, either in opening the Matter,
or by producing fuch Evidence as, we hoped, we
did fairly object to. Sir, there are feveral Things
offer’d on their Parts, which I confels we little ex-
pected, and which will require fomething to be
faid to; and I have a great deal to ofter on the
Behalf of Sir Yobi Feawick, both as to this Me-
thod that 1s taken, and what s alledged in the
Bill, and what is contained in the Indictment, upon
which the Bill is founded, wherein 1 deflire to be
heard 3 and {ince you have been pleafed to allow
us to be Counfel for him, I am fure we fhall have
a fair and favourable Hearing. We have a grear
deal to offer to you, both as to the Matter of the
Inditment, and the Manner of 1t: And I hope
to fhew you, That the Indictment, as it is laid,
does not contain a {ufficient Charge of Treafon,
We have likewife a great deal to fay, as to the
Evidence they have offer’d, at leaft what they call
[o: But I mult make it my Requeft, That we
may have Liberty ’iill to Morrow Morning to
make our Obfervations, andanfwer what hath been
faid by the Counfel on the other Side. Iam not
in 2 very good Condition by this long Attendance,
and by ateending my Duty in the Courts in /7
minfter-hall ; and I am afraid T am not now in a
Condition to do my Duty, as may be expeéted
from me. I muft own it, I am not prepared as
ought to be; and I hope when there is fo greata
Stake, you will allow us ’till to Morrow Morning,

Sir Bartholomewy Shower, 1 beg your Favour in
the fame Manner, and to the fame Effedt as Sir

* This Letter avas wrote avith a Black-Lead Pencil, and avas as follows :

1

HA'T [ fear'd is at Iaft happen’d ; had I gone alone T had done it; but the other was betsv'd from Londsn, I: je

God’s Wili, fo we mult {ubmit I know nothing can {ave my Life, but my Lord Carlille's going over to him

“ [meaning King Willium] back'd by the el of ‘the Family of the Hrwards, to beg it, and oifering, that [ will be

« Abroad alt his Time, where [ cannot hurt him 3 and that
My Lord Devonfhive may perhaps, by my Lady ; my Lord Gafalphin and my

« what elfe tofay.  All Friends mult be mad..

« Lord Pembroke, by my Lady Mowtgomery ; Nir. Nelfon by the Bithopof Canterbury.,

[will never draw Swerd againt him. | mat leave it to vou

My Lord drian micht engage bis Bro-

 ther Selbivk to ufe his Intereft with Reppel.  Thelieve, i my Lord Cardifle would 0o, it waie beit before vy "Uriad, or ee
¢ they will cut me fhort for want of T'ime; if he can prevail with him fora Pardon, ©ie vl precure it as well before my'§ il

“ a5 after, at leaft he may prevail for a Reprieve, *till fome can come over to hin.

My Lord alfo will have an Opportunicy to

. ' . . . - . . . . . : |
¢ engage Bentinck [the Earlof Portland]and get my Lord Efex to join with him. I 'camnot think wlit el tq fav; but the

r ™ % » b 1 L ] ’ - -
“ greacCave mutt be the Fury, if two or three could be got that would flarve the reft; that or nothing can {ave e,

Money,

[ know, woald do it; Dbutalas! that 1s not to be had, nor thalf [ get cuough for Counfel. 1 bew of vou not to think of
“ beinyg fhut up with me; [ know it will kill you, and befides, I have no fuch Friend s you to t;iﬁl.! ‘are LF 1;1" Buiinet -
“ "{'hough it woukl be the Comfort of my Life, the little "Pime it Iafls, to have you withme: And [ h"‘.:t thi: unf ' Cl;rlfnhr;:
“ now left, that my Death will make you caly. My dearclt Life, grieve not for me, but refign me to émi‘s Wil ; Ym; ;v‘ll
‘ hear, as foon as they bring mcto Town, where they put me, and then I would have a Servant, or fﬂm::;:ud}r with 1111:.

« [ am interrapted, o can fay no more now. Engage Sir Johu Lozvtier, the new

¢ body. Let my Lord Scarfdale engage Fermaine to engage Querkick for me. Sp
¢ could be put off "till the King comes back, there wauld be more Opportunity to folicit hin.

Lord, who hus mwre Intereit than any
cule to my Lady drfiveton,  IF my Trial

‘ >
The,,.as

)
P
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homas Pewys hath done, It is to be acknow- them at any other Time, for ’tis giving them too
lede’d there are feveral Things offered in Lvi- mu_ch Advantage 3 and thﬁ: whole Meamng_ol" the
Jence, which Isnew tous Lawy?rs. We do notde- Chicanry of thf: Counfel,l Is only to pet ‘T‘uue to
fre to trifle: We donotdefirett on behalf of the reply, Mr. Dighton hu}rmg he_ard tl_n: Evidence,
" Prifoner by way of Delay, buton behalf of the  And now I have mentioned him, give me leave
Length of the Proceedings, that you m_ll giveus to tell you, That I thm_lc you can’t rife without
. fair Hearing, as you have allowed 1t to the tak_mg fome Not_:lcc of h::n._ 1 t-hmk there 1s as
King’s Serjeants 5 and that we may make that plain a Subornation prov’d in Dighton, as can be,
Defence that is incumbent upon us in difcharge of by one Ree 5 and when you haveheard I'ucha_ Cha-
our Duty to the Prifoner. | racter of a Man, and there 1s no other Evidence
Mr. Speaksr. Gentlemen, you muft withdraw.  that he can folicit, I think youought to take care
that he be forth-coming ; and that he fhould be
And being witharawn, taken into Cuftody. 1 think you may give the
_ Counfel further Time, as to the Record 3 that
Mr. Smith. 1 wouldnot give an Opportunity to can’c well be falfified, tho’ I believe, in a Matter
any Man to pl"ﬂﬂiftﬁ with \N”itnelﬁfs, (0 hmdt:r Ehﬁ of thiS moment, where thc Gﬂvern'mcnt ig con-
Truth of the Matter from appearing, after they  cern’d, there never was fuch a Proceeding by the
have heard the Evidence for the Bill. I would  Counfel, as this has been, ro entertain us fix or
know what Lift of thefe Witnefles Sir Jobi Fenntsick  cight Hours together, by Delays.

hath given n? | i Mr. Smith, 1fuppole beforeyou hear any Thing
Mr, Speaker. You did _nm]«::c an _Ordcr,‘ I h*:.u: as to Dighton, you will do fomethingas to the put-
Sir Fobn Fenwic (houlddeliverina Lit of his Wit- ting this Caufe off to another Day; I humbly

nefies; but 1 believe hie did not fend in a Lift to propofe that you will go on this again on /#ed-
any Body upon that Account, tor I have made no neflay.

Order tor any, ' Sir H. Hobart. When *tis proper to go upon

Lord Conirgfby. 1 am convincd that you are  Ways and Means, I fhallcome into it: But while
obliged to fit fo long as to hear the Witnefles on  ¢hjs is upon your Hands, I believe you will never
both Sides 5 and therefore my Motion 1s, tocall  per heartily into other Bufinefs : And cherefore I

in the Counfel, and afk them, if chey have any humbly move you, that you will go upon this to
Evidence to produce ; but I do not defire the morrow Morning,

Courfel fhould go on to make thetr Oblervations

15 Night, _ _ Therenpon the Houfe came 1o thefe Refolutions.
Sir Walter Young . 1 think you are rightly moved

by that noble Lord that fpoke laft. I think if  Refolved, That this Houfe will proceed further in

Sir obu Fenwick hath any Evidence to produce,  slation 1o this Bufinefs of Sir John Fenwick to mior-

he Ollght (8 PI’OdI.]CC It nows and that you ought row al Tewelve a-clock.

not to give him Time ull to morrow Morning to  Ordered, That Sir John Fenwick be remanded to
produce that, Newgate.

Mr. Speaker, Is it your Pleafure that Sir Jebn  Ordered. That the Bill be read a fecond Time to
Fenwick and the Counfel be called in, and told, ygrrowo Morning.
That the Houfe do expedt, if they have any Wit-
neffes, that they do examine them to Nighe ; but
asto theirObfervations, the Houfe will givethem
Time till o morrow Morning ?

Mr, Ruffel. T am unwilling to trouble Gentle-
men at this Time of Night; But Iwould know,
Whether, when Sir Fobu Fenwick 1s called 1, you

will afk hitm any Queltions upon that Paper?
Vhich wes generally confented toy and they were  pfombers. No, no.

Drought fn agati.

_ The Counfel were called in, and withdraton again,
Mz, Speaier. Sir Thomas Pozcys, the Houfe have

confiderd of what you faid, when you went ou,  Refolved, That this Honfe being informedthat the
and they are inclin®d to allow you Time for ma-  Counfel for Sir John Fenwick bave no living Wit-
king your Obfervations 3 but they have command- nefles to produce, except to prove a Record, that this
ed me to afk you, Whether you have any Wit Houfeawill not bear any Witneffés, except to prove the
nefles to produce? And to ler you know, That if Jaid Record.

you have any Witnefles to produce, they expect ~  Ordered, That Mr. Dighton do attend to morrow
you would produce and examine them to Nighe, Morning.

Sir Thoumas P >y, Sir, 1 would acquaint you ﬁr{fﬁmwad 111l to morrew Norning at Twelve a-clock.
with all the Opt:nnt:fs that becomes me on this Oc- [Memorandum, It was bfz{f an Hour after THI,

caficn, I mult confels we have not any Witnel- at the Time of Adjournment.]
fus that we propofe to call; but when we come to
jpeak to the Matter, we hope to give you {fome Martis 17 die Novembris, 1090,

Satisfaction as to that 3 but at prelent we have

no Lividence to produce, unlefs it bea Copyofa  Sir John Fenwick: and the Counfel on both Sides
Record.

were called i,
Mr, Speaker, Sir, if you pleafe to withdraw,
you fhall kiow che Senfe of the Houle. Mr, Sgeaker. Sir Thomas Powys, you that are
of Counfel for Sir Fobn Fenwick, the Houfeagreed
Accordingly they withdrew. Jalt Night, to give you Time till to Day to make

your Defence, your Obfervations upon the Evi-
Mr. Chancellor of the Exchequer. I {uppofe, dence that hath been.gtven.

fince the Gentlemen have no living Winelles to  Sir Thomas Poswys. Mr. Speaker,Iam of Counfel
produce to Night, you willnot think fictoreceive  for Sir Fobn Fenwick, who now ftands before you
Vor. V, M npon
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upon the greateft Concerr. he can have in this
World ; and as you have been pleafed to aflign us
to be of Counfel for him, and I muft own have
very favourably heard us hitherto, fo I thall think
my [elf very unfortunate, if I thould let fall any
‘Expreffion in his Defence, that thould feem inde-
cent, and give Offence to this Houfe 5 for I am
fure I have no Intention to do it, but on the
contrary, to behave my felf with all the Deference
that is poflible, in a Cafe of this Nature,
- The ThingIfhall infift upon, willbe uponthree
Heads.

Firft, TheManner of Proceeding, and Method
that hath been taken in this Profecurion.

Secondly, 1 fhall take notice of thofe Things that
are alledged againft him in the Bill, upon which
he is to make his Defence.

In the Third Place, T fhall beg your Favour,
to obferve what fort of Proofs they have of-
fered on the other Side, and which they call E-
vidence,

Asto the firf Matter, I muflt intreat the Fa-
vour of you to be thus underftood; That when I
fay any Thing in relation to the Manner of Pro-
ceeding, I do notfpeak in Oppofition tothe Pow-
er of Parliaments for I know very well, that our
Lives and Eftates, and all that we have, are fub-

ject to A&s of Parliament 3 but I hope you will
permit me to offer fome Reafons, which (I hope)
may be of Weight, in Oppolition to the exerciling
of that Power in the Way you are now going,
No Body can fay, but when an A& of Parliament
is paffed, though the Party concerned may think
it was upon hard Terms; yet when 1t 1s become
a Law, it is not to be oppofed. 1 can’t fay but
thofe Perfons, who in the lalt Seflions of Parlia-
ment were imprifoned by an Al ex pof falto,
and fubfequent to the Fact complained of 5 yet
when it was pafled intoa Law, they were legally
detained : But, I hope, I may fo far take notice
of their Cafe, as fome kind of Reafon againft this,
to the End thatthofe Laws may not grow famili-
ar, that they may not eafily be obtained 3 be-
caufe Precedents generally grow 3 and as that Law
ex poft fafto, cxtended to Liberty, fo this extends
to Life : One Precedent is apt to begetanother 4
and therefore, fure you will be careful how you
aive Precedents, cfpecially in Cafe of Life.

The firft Thing I obferve, 1s obvious; thatis,
the Perfon who is to be fentenced by this Bill, is
torth-coming, in order to be tried in the ordina-
ry Method of Juftice. He 1s not only indiéted,
and actually under Procels 5 but he hath pleaded,
and heis ready, when his Majefty, in the Courfe
of Juftice, fhall catlupon him, to undergo his T'ri-
al 5 and erther there is fufficient Evidence, legal
Lvidence againft him, as the King’s Serjeant in-
filted there was 3 and if there be {o, then, under
Favour, there 1s no Reafon but he fhould have the
Benefic of an ordinary Trial, which is the Birth-
right of all the King’s Subjes: Or there is not
fufficient Evidence again{t bim ; and if there be
not, it will be a good Realon againft making a
particular Law for taking away his Life: For,
we think, nothing can be faid for this Law, but

want of Evidence 3 and that, to my Underftand-
ing, 1s a very odd Reafon,

Sir, 1 would not fpend Time in taking no-
tice, That the meaneft Subjet in the Kingdom
is entitled, by being born in this Kingdom, to
be tried by a Jury, where there are thofe juft

Advantages that can’t be had in another Cafe
There is a Liberty of challenging 34, without
fhewing any Reafon, and as many more, as he
can any way object to with Reafon. The Wit.
nefles are upon Oath, and all the Proceedings are
by certain known Rules and Methods, and not
only by the Statute of Magna Charta, but by the
Common Law of Eugland, much more ancient
than that Starute; and though the Proccedings
therein are fuch as a Criminal may fometimes
efcape, yet thejutt Advantagesare fomuch beyond
any Thing of that Nature, that I hope we fhall
never complain of that ancient Courfe of Proceed-
ing by Jury: I am fure it 1s the Honour of our
Government, the Mark of our Freedom, and En-
vy of our Neighbourss and I hope, that Me-
thod of Trial fhall never be laid alide, though
{fometimes it may not have the Effect that 1s de-
{ired by 1t.

I would take notice to you, that in a Cafe of
the greatelt Crime, and moft Notoriety of Fatt,
yet the Perfons concerned in it were brought to
their Trial.  The Regicides, who did not fly, but
were found upon the Reftauration of K. Charles 1L,
though their Treafon had the worlt Eifect, even
in the Murder of theKing: yet, notwithftanding,
though the Fat was fo notorious, thofe that were
found upon the Place were admited to their Tni-
als in the ordinary Courfe of Juftice; although
at the fame time there was a Bill of Attainder a-
gainft fome that fled, and fome that were dead,
and {o could not be tried.

I would, with your Favour, likewife obferve,
That the Parhaments of England have been fo far
from depriving Perfons from their ordinary Trt-
als, that whereas the Common Law of England
fays, that Perfons Out.}aw’d for Treafon and Fe-
lony, if taken, fhall be put to Death without
Trial 5 yetr the Parltament, in the Reign of
Edward VI, made a Law, providing, That Cri-
munais that returned wichin a Year, according
to that Law, fhould be admitted to their ordinary
Trials,

Sir, all along the Statutes run in favour of
Trials 3 there are no lefs than two Aélts of Par-
liament 1n the Reign of Edward V1. inthe firft and
fifth Yearof his Reign, thatfay, there fhall not
be lefs than two Winefles againft any Perlon for
Treafon: And I hope I fhall never fee a Law
made fomuch in Oppolition tothofe Als, as that
a Perfon fhall be fentenced to Death without fo
E‘Juch as one Witnefs, as I fhall fhew by and

y.
Perhaps it might be thought exrraordinary,
That in the fame Parliament that paffed a Bill for
regulating Trials in Cafes of High-Treafon, re-
quirtng two Winefles with greac Strictnefs, and
giving further Advaniages to the Criminal than
ever were before allowed, an A& fhould pafs,
to put a Perfon to Death, without any Trial at
all. - And let any one compare the Preamble of
that Act with this Bill,

Siry Itake it, with humble Submiffion, that
the prefent Cafe is notat all vo be likened to moft
of thofe Bills of Attinder that may be cited ;
thole, when they come to be looked into, will be
found either to have paffed againft fuch Perfons as
fled from Juftice; and cherein they only purfued
the Rules of the Common Law, which allowed
them to be Out-lawed, and by Confequence to be
&tFﬂlEl[CLl : And the Parliament therefore, in at-
tamting them, did butthe fame Thing ; and there-

in,
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in, there was nothing done extraordinary, True
it is, that where Perfons have been forth coming,
there have been fome few Billsof Attainder: But
I will prefume to fay, they are never mentioned
without heavy Cenfures, and a great Complaint

againft them.
This Caufe is not like the late Inftance of the

Bill of Attainder againft the Duke of Monmouth 5
for he was prefent in the Kingdom : yet he was
in dire@ Oppofition to any Method of Trial;
he was in Defance to all Courts of Juftice: But
here is a Perfon who fubmits himfelf, and hath
and ftands ready to be tried 5 and I
hope, 1 may take Notice, to take off all Preju-
dice that may be raifed, That this Gentleman,
though he was of the Parliament that paffed that
Bill, yet he was not in Town, till at lealt a
Month after the Bill was paffed.

I do agree, there are fome Cafes whc.rc Perfons
have been attainted without being admitted to be
tried.  In the Beginning of che Reign of Edward
111, Roger Mortimer vias attainted ai}d executed,
withourt being tried 3 but 28 Fd. I, 1t was rever-
fed, becaufe he was not brought to Judgment
according to the Law of the Land, 1 Zq. I1I. The
like in the Cafe of Edmuad Earl of Arundel: But
4 Fd. 111, Richard his Son, petitioned 1n Parlia-
ment, feiting forth the Proceedings to be againft
the Great Charter, and infifting, that there onght
to have been due Procefs of Law, and he was
then reftored in Party but 28 Ed, UI. there was
an A& of Reverfal, declaring, That 1t clearly
appeared, that the faid Edmund was unduly put to
Death 5 and that the Statute by which he was at-
tainted, was void, erroneous, and null. There
s an Inftance in g2 H. VIIL Col. 4. Inf. fol. 37. of
Thom.s Cromsvell Earl of Effex, who, though he
was in Cu indy in the Tower, yet he was attainted
without beng tried : Boe the Words of my Lord
Core, are as follow, Auferat chlivio, i poteft, fi
noi wtinmgy flentium tegat @ For the more high
and abfolute the Jurifdition of the Court s, the
morc jult and honourable ought it ro be 1n its
Proceedings, and to give Ixamples of Juilice to
inferior Courts.  And fie adds further, to the
End, s Lapprehend, that tie Reverfal of this
Auainder may be of no 1li Ufe: Tam, fays he,
confideatly perfwaded, fuch worthy and honour-
able Members, fhall from Time to Tine be of
both Houfes of Parliament, as never any At
nainder, when the Perlon is forth-coming, fhall
be had hereafter, without hearing of himv s which
I underftand to be, without trying of him: And
"tis memorable, what my Lord Coke recites, That
he who thus died, astempred the like againit
another,

There 1sanother Cafe, of Thomas Seymonr, Ad-
miral of Englard, who likewife was attainted by
Act of Parliament ; and as it appears, without
Bxecutton ¢ You have an Account thereof in the
fecond Part of the Hiftory of the Reformation, Fol,
98, 99, 100, whither I will refer you, only to
read the Sentence of the learned Author, there
pronounced acainfthim. That later Cafe 1s, that
of my Lord Strafford, which every Body knows,
I fhall, as the beft Account of that Matter, crave
ieave to read the Words of the Parliament in the
Aclt of the Reverfal. 1 will not trouble you with
reciting the Whole, but only read the Beginning,
and fome Pare thereof in another Place. #hereas
Thomas, fate Earl of Swrafford, was impeached of
High-Treafsn. wron Proterce of endeavoiring 1o fub-

Vor, Y.

pleaded,

vert the fundamental Laws, and called to a publick
and folemn Arraignment and Trial, before the Peers
in Parliament, where be made a partictlar Defence
to every Article objetled againft bim 5 infomuch, that
the Turbulent Party then feeing no Hopes to eff et their
utuft Defigns, by an ordinary Way and Method of
Proceedings, did at laft refolve to attempt the Defru-
(tion and Altainder of the Earl, by an Aft of Parlia-
ment, to be therefore purpofely made to condemn bim
upon Accumulative Treafon —— And then it goes
on to fhew, it was carry’d by the Tumult of the
People, and then follows —— And 1o the End
that Right be done to the Memory of the deceafed Earl
of Strafford aforefaid: Be it further enacted, That
all Records and Proceedings of Parliament relating to
the faid Attainder, be wholly cancelled and taken off
the File, or otherwife defaced and obliterated, to the
Tutent the fame may not be vifible in after Ages, or

brought into Example to the Prejudice of any Perfon
whatfocver, So that the Parliament that enacted

that Reverfal, did confider thofe Proceedings as
very evil and unjult, and was not willing there
fhould be any Remains of fuch an Example to

future Ages.
Sir, having made thefe Obfervations as to the

Manner of Proceeding, I come now to that which
1s the {ubjet Matter of the Bill at prefent before
you, and which we take to be the Charge againtt
Sir Fobn Fenwick : 1 muft crave leave to obferve,
that in all Courts of Juftice, where any Perfon
1s accufed, he is to make his Defence fecundum
allepata & propata : *'Lis not enough that a Mat-
ter is proved, if it be not alledged 5 nor that 1t
is alledged, if it be not proved ; but'if it be both
alledged and proved, then it 1s a full Charge, and
requires an Anfwer. It is not only the Law of
England, but I believe all Nations, and where-
ever any Perfon is to make his Defence, efpect-
ally in Capital Crimes; that to which he 1s to an-
{fwer muft be alledged againft him 3 from whence
I thall oblerve what is alledged againft Sic 7obi
Fenwick 3 for, I hope, we are not concerned to
defend him further than as to what at this Time
he 1s charged with, This Bill of Attainder, as
it is drawn, and now ftands before you, doth not
fo much as alledge, or fay, That Str Foln Fenwic
1s guilty of the Treafon whereof he was indicted ;
and that hath prevented us from producing Wit-
neffes to that, and feveral Matters which the
King’s Counfel have enter’d upon: For though
you have permitted them to examine Witnefles
to feveral Things quite out of the Bill 3 yet, I
hope, you are not come to any Refolution, That
thefe Matters fhall be thought fatal to Sir Fobi
Fenwick, that are not fo much as alledged againit
him, We do not thercfore think we are bound,
or ought to follow them in thofe Things that are
totally out of the Bill; and therefore ns being
gullty, 1s not now the Queftion, becaule ’tis not
a Charge upon i,

The firft Thing that is alledged in the Bill s,
That Sir Fobn Fenwick was indicted at the Seflions,
for that which is laid in the Indi€tment to be
‘Treafon (which by and by I fhall crave leave to
be heard to) and, I think, no Body will fay this
alone does require any Anfwer, further than to
own the Fact or todeny it : And we do admit that
he was {o indi€ted. I need not labour much to
clear him of the Confequence of that alone ;
for very often innocent Perfons have been indict-
ed and accufed (for an Indiétment is no more

than an Accufation ; ) and this Bill, as I have ob-
M 2 ferved,
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ferved, dothnot fay he is guilty,  'When the Bill
hath recited that Mateer, it proceeds to take No-
tice, That they, by fome unfair Prevarications
(for fo I agree they were, if the Falts alledged in
the Bill are true, which by the way hath not been
yet proved, by producing any one Witnefs) did
obtain the King’s Clemency to put off his Trial,
in Expectation of an ingenuous Confeffion, which
the Bill takes for granted he hath prevaricated in,
by charging feveral Perfons of Honour and Fide-
Jity with Matters of a high Nature, only by hear-
fay 3 and by ufing other unfair Artifices to put off
his Trial. How far it is made out, that I muft
{fubmit to yous; we think at prelent therc 1s no
Proof of it, ‘and by Confequence we are not con-
cerned to anfwer it : But had they proved it as
fully as it 1s laid (though far be 1t from me to cx-
cufe fuch a Behaviours) yet when a Criminal is
to be tried for that which will be of fatal Conle-
quence to him if he be convicted, no Body can
fay it comes near Treafon, by untarr Means, to
contrive to put off his Trial.

"Tke nex thing the Bill recites is, That one of
the Witnefles, who might have been produced a-
gainft him upon his Trial, 1f it had proceeded as
was intended, is fince withdrawn, 1 cannot fay,
but Geodman is withdrawn ¢ Burt as the Bill does
not fo much as alledge, that it was by the Means
or Procurement, no nor Privity, of Sir Fobu Fei-
wicks fo from thence that Part of the Bill charges
no Offence home to Sir Fobit Fenwick: or in cale
the fame Witnefs had happen’d tohave died by the
A& of God, it would not have been faid to have
been a good Reafon for this Bill of Attainder
againft Sir Febu Fenwick, unlels he had contri-
buted to 1t.

From thefe Premifcs follows the enacting Part,
That Sir Fobu Fenwick be artainted of High-Trea-
fon ; and in future Times the A¢t mult be {fup-
pofed to be grounded upon the Inducement to It.
And I humbly fubmic it to you, Whether
this Bill condemning him for High-Treafon,
upon fuch Recitals, will be thought to be rea-
{fonable ?

Thefe being the Allegations of the Bill, I will
now, with your Favour, come to that, whichthey
on the other Side do call Proofs; and I mult
humbly obftrve to you, and fubmit it to your
Judgment, Whether in the Cafe where a Man’s
Life is to be taken away, by a fubfequent Law
made on Purpofe for him, the Proofs in that Cafe
ought not to be much more evident, than if he
were to be tried by a Law already in being ? In
my poor Apprehenfion (I {peak it with all Sub-
miffion to you, Sir,) it would be too much at
once, to make a fubfequent Law to condemn a
Man to Death, and to do it upon doubtful and
uncertain Evidence, or rather upon no Proof at
all.  Nothing could excule fuch a Law, but an
undeniable Proof of the Faét, And thercfore
{urely the Pofition we find of Mr. St Fobi's, n

my Lord §traford’s Cale, is of moft dangerous
Confequence, T am afraid none are fafe, 1f that
be admitted, That a fubfequent Law may take
away a Man’s Lile without any Evidence, other
than the private Opinion or Confcience of every
particular Law-maker,  He is pleafed fo to affert,

‘"haticmay be done, as in Rufhwerth’s Hiltory of

that Trial, fol, 677. 1 am fure if this be fo, no
Man knows how long his Lif: ., hisown: 1 hope
this Doctrine thall never be followed or approved.
Sir, we havethe Happinefs tolive under an Elta-

blithment that every Man does, or may know the
Law he is to go by: Every one 1s bound at his
Peril to take Notice of the Laws, and to aét ac-
cordingly, becaufe they mey be known @ But at
this Rate none but Prophets can live amongit
us, .

In the next Place, Iwould oblerve what Courf:
they have taken m their Iividence who -are the
King’s Counlel.

Firft, They have betaken themfelves to that
which is not alledged in the Bill 5 and we
think that this is not agrecable to a Courle of
Juftice.

In the next Place, to make out what they mfilt
on, they have produced but one Perfon that comes
hither viva voce to fpeak toit; and I muilt take
Notice to you, That he is not upon Oath. 1

know very well it isnot your Courfc in this Houfe
to adminifter an Qath ; but I know very well,
though it is not your Courfe m this Houfe to ad-
minifler an Oath, yet, I hope, that is {o far from
being a Reafon why this Bill thould pafs here
without an Qath, that it is a good Reafon why
fuch a Bill fhould not begin here : There 15 no
Place in the World, where a Perfon 1s fentenced
to Death withcur an Oath. In the Cafe of my
Lord Strafford, the Proceeding firlt was by way
of Impeachment, and the Witneffes had been firt
examined upon Oath in the Houfe of Pecrs; and
that Bill of Attainder takes notice of it, reciting
that it had been fully proved ; and, by Conle-
quence, we may fuppofe, that they would not
otherwife have pafled ir, that being the Ground of
their Proceeding upon that Bill of Attainder: But
for the Bill to begin originally in this Place, to
form fuch a Judgment, the heavieft that can be
pronounced againft a Man, a Judgment of Death,
corrupting of his Blood, and forfeiting all he has
in the World ; and this upon bare Allegations,
without {o much as the Sanction of an Qath, is
extreamly hard, Mr, Porter is fuch a Perfon, that
I know not how he hath gained fo much Credit,
that this A¢t thould pafs upon his Parole to take
away the Life of a Man, He was lately of that
horrid Confpiracy of the Aflaffination of the King ;
and fhallthat Man, who was fo lately of thac vil-
lainous Difpofition, ro be engaged in a Crime of
that black Nature, and not conviéted by his own
Confcience, butby the Danger he had run himfelf{
into, not fo much as pardoned his Crime, but at
this ume, 1if I may withour Offence ufe that
Expreflion, Drudging for his Pardon; I fay,
fhall this Perfon’s Life be taken away by his
Parole

Sir, The next Thing I would go to, is that
(which likewife they call Evidence) which is an
Lxamination, as they term it, of Goodman, taken
before a Juftice of Peace : But he was not exami-
ned, and I muft infift upon ir, that though you
permitted it to be read, yei I did obferve youdid
not declare 1t to be Evidence 5 but you were, I
prefume, willing to hear all Things, and then
judge whatwould be the Evidence.  And, Ithink,
the King’s Counfel did not prefs it further.  Sir,
asthisisnot Evidence that would be allowed in an
inferiour Court, fo, 1 hope, you will not allow
it to be Evidence here; for then it is like to be
followed by other Courts, who obferve the Pro-
ceedingshere astheir great Rule, *Tis only what

Mr. Goodman thought fit to write down without
being examined,

Sty
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Sir, the next Thing they refort toris, What
Gosdman (wore upon his Examination 1n another
Caufee, where Sir Fobn Fenwick was Qc:rhcr Party
nor prefent.  Sir, there are,'I {uppole, {uch Rea-
{fons :l.gﬂiﬂﬂi that fort of EV{dEﬂCE!_ from natural
Juttice, thar it is not admitted in any Court 3
becaufe chere may be a weak Defence, or the Per-
fon that fwears it againft one, perhaps may not,
when Face to Face, bave the Confidence to perfift
in it, in Cafe it be falfe againft another; or at
leaflt that Perfon, who was not a Party l_.acfbre,
when he comes upon his Trial, may think of
fuch Queftions as may go a great way to diicover
the ‘I'ruth, may produce fuch Evidence againft
his Credit as may overthrow it

But if what is fivorn at one Time againft one
Man muft be always taken for Truth againft all
others, the Trial of one of the Company 1s the
‘Trial and Condemnation of all the reft : And
how contrary is this to a fundamenta) Ruic n our
Law, That no Evidence fhall be given againit a
Man, when he is upon Trial for his Life, butin
the Prefence of the Prifoner 3 becaufe he may
crofs-examine him who gives fuch Evidence 3 and
that is due to every Man 1n juftice,

But I would wizh Submiflion inquire, how they
are fure that Goadman would have fwore this Mat-
teragain, if he was now forth-coming? Becaufe he
did twear {oin Coek’s Caufe, 1s it neceffary that be
would fwear fo again now, if Face to Face, with
Sir Fobn Fenwick? No Body can fay {o pofitively
and abfolutely ; they only can imagine 1t, becaufe
he once fwore It, thercfore it is poflible that he
would do foagain ; Whereas we may as well fay,
he did then fwear to fave bis own Life 3 and ha-
vinz done that, and found an Opportunity to get
out of the Way, his own Conlfcience might put
himupon flight, to prevent his doing of it again;
and that mignt be the Reafon for the withdrawing
of himfelf.  However, I mfift uvpon ir, That
there 1s no Preof that it was by the Procurement
of Sir Jebun Feniwick: The Bill does not alledge
it, and the Proofs do not come up to 1t: Nay,
there is nothing offered to fuch Furpofe, fave on-
Iy that Mr. Perter was pleafed to fay, That ano-
ther Man told him, thatthe 300 Guineas he was
offered, and 300 more he was to have received,
were 10 have come from Sir Fobn Fenwick: But
hearfay Tividence 1s to be rejeéted, cipecially
again{t a Man for his Lifes becaufe every Man is
at liberty to talk at large: But God forbid that
that fhould be allowed for Evidence !

T'he next Thing they wenr upon was what Mr,
Roe fud 5 That Mr Dightoy, who by your Per-

.miftion 1s Solicitor for Sir Febu Feuwick, was inqui-
ring of him what he could fay to take off Gaod-
man’'s Kvidence : The Words I think he ufed were,
VWhat he could fay to difcredic Gosdmai’s Evi-
dences and, 1 hope, that does no way affe®
Sir febu Iviwick:  For itdoes not appear that he
had any Authority from him ; bue ’us only fufpe-
tted, becanfe he is now Solicitor for him, which
he was admiteed to after the Time {poken of, But
I take the Word, to be nothing relating to Good-
san's withdrawing of himfelf ; but to inquire

-what he could fay to diferedic his Teftimony,
which {uppofeth he would appear, and imports the
quiee contrary of withdrawing himfelf: And if
he had gone no further, I think, there had been
no fault in that 3 for any Solicitor may enquire

 up and down for che Advantage of his Clieat ;
and the Word Soliciter imports his Employment,
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As to the Offer Mr. Roe fays he made him of a
very great Recompence, how far he is guilty of
that, 1 fuppofe, he can give fome Account, if you
fhould pleafe to enter into an Examination of it ;
and as 1 find he does not doubt to clear himfelf :
So that Sir Fobn Fenwick is in no fort proved to
be privy to Mr. Goedman’s withdrawing himfelf,
much lefs to be proved to have had a Hand in
1T, , :

There is one Thing more I would offer, and
that 1s grounded upon the Bill of Indiftment pre-
ferred at the Old-Bailey againftSix Fobn Fenwick s
T hat the Matter in the very Indi€tment that they
have read on the other Side, asit is there laid, and
as far as it hath been offered to be here proved,
does not amount to Treafon; or, at leatt, it hath
been made a very great doubt, and by fome with-
in thefe Walls: But this I offer, with all Sub-
miffion; Ihave the Author inmy Hand, who 1s
a Perfon of Note of the King’s Counfel; he hath
furnithed me with fuch Arguments as, I hope, I
may be admitted to pur you in mind of without
Offence., |

The Indi@tment lays, That there wasa Confp1-
racy and Agreement to call in Foreign Power,
and to that Purpofe to fend Charnock to France s
but the Indi€&ment does not fay, That Charnock
was fent, only that there was 2 Meeting, and an
Agreement, and a Confpiracy, 1c fend him: So
the Indi@tment does not lay it as a Thing done,
nor does the Bill charge it fos but only takes No-
tice, ‘That he, I mean Sir Fobn Fenwick, was in-
dicted for Confpiring, and Agreeing to call In 2
foreign Forces fo that this Bill does not fay that
Charitock was fent. And Iappeal to you, Whether
it be proved that he was fent: ForMr, Porter fays
no more, but that there was a Meeting at the
King’s Head, and he named Sir Fobn Fenwick to be
one who was prefent 5 and there it was, he fays,
agreed, That Charnock fhould be fent into France.
Now, if there was nothing moré than an Agree-
mentand Confpiracy todoit, and no further Act,
but fuch a Meeting to do it, but the Perfon was
not actually fent, or, at leaft, not proved to be
fenty then, from this Jearned Author’s Opinion;
I infitt upon it, that this is not a fufficient Overt-
A& of Treafon. In the late Cafe of my Lord
Ruffel, whofe Innocency is vindicated by this Au-
thor, he takes notice, That a Con{piracy or Agree-
ment to levy War is not Treafon, without actual
levying War; and of that Opinion was my Lord
Coke, and my Lord Chief-Juftice Hales. A Con-
fpiracy or Agreement to call in foreign Forces,
unlefs actually done, or a Perfon, at leaft, attual-
ly fent, or fomething more than a bare Agree-
ment for that Purpofe, is the fame as a Con{piracy
tolevy War.  Andin the Cafe of my Lord Ruffel;
the Proof being only, That he, and others, met
together, and agreed to feize upon the Guards,
and levy War which he never actually did,
it is infifted upon by this Author, that that was
not Treafon 3 for that Indi€ment went no fur-
ther. And therefore my Author fays, ¢ Show me
¢ where fuchan Accufation was ever agreed to be
‘ more than a Confpiracy to levy War ; and that
¢ fucha Confpiracy was ever agreed to be Treafon
¢ within the Statute of Edward 111, till within thefe
¢ few Years.

Sir, now I muft humbly fubmitit to you, whe-
ther this be any thing more: And for the Pur-
pofe you will pleafe to conflider, What this pre-
{ent Bill; and what that Bill of Indiétmentis; For 1 t

13
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is not, for that Charnock was {ent into France to
folicite foréizn Forces 3 but only that Sir Yobus
Fenwick was at a Meeting, where they did agree
{fo to do. Calling in foreign Forces is levying
War, but Confpiracy to levy War is not Treafon,
uniefs it be aGtually done : A Confpiracy to caliin
foreign Forces is nothing more.  And thercfore §
humbly infit upon it, That neither by this Bill,
or by the Indi¢tment recited init, or the Proofs
offered before you, any thing is charged, but only
an Agreement at that Meeting mentioned by Cap-
tain Porter, a fingle Perfon, and he not upon
Oath, to call in foreign Forces, Yor he only
fays, That Charnock told him he had been in
France. 1 fhall not trouble you any further 5 we
have not thought fit to produce Witnefles, for the
Reafons I have offered : For that we do not find,
that Sir Fobn Fenwick throughout the Bill 15
charged with being guilty of Treafon and we
are not willing to enter upon the Defence of g
Matter not charged upon him. I hope, Sir, you
will not make a Precedent, That where a Perfon
is indi¢ted, and ready to abide his Tral, in the
ordinary Courfe of Juftice, as Sir Fobn Fenwick
now is, that he might be taken out of the Hands
of the ordinary Judges, and be brought to this
Bar, to rveceive his Trial here.

A Matter of this Nature may be of very great
Confequence : We know at prefent upon what
Ground we ftand 5 for by the Statute of Edward
111, we know what is Treafon 3 by the two Statutes
of Edward V1. and the late At of Treafon, we
know what 15 Proof 3 by the Statute of Mapua
Charta, we knowhow we are to be tried, per leperm
terre € per judicium parinmy Thatis, a Peer by
his Peers, and a Commoner by a Jury: But if
Bills of Attainder come Into Fathion, we fhall
neither know what is Treafon, what 1s Evidence,
nor how, nor where we are to be tried, Sir, [
fubmit it to you, and hope this Bill thall not pafs.

Sir Bartholomew Shower. Mr. Speaker, [ am of
Counfel for Sir fobn Fenwick, the Prifoner at the
Bar; and firft, Iam humbly for to thank you for
your Candour, of which I have had frequent Ex-
perience 3 and humbly beg for my {elf, Thac if I
offer any Words that arc indecent, or unfit for
me, that you will interrupt me; for it is furcheft

from my Intention fo to do.
The Bill that is brought into this Houfe againft

Sir Fobn Fenwick, is that whercby every one of
you (with Submiffion) are to declare and pro-
nounce, That be fball be drawn, banged, and
quartered, as a Traitor. And the Queftion be-
fore you is, Whether you will do this in this

Cale?
Sir, I fhall not pretend to queftion, nor enter

into any Debate or Argument in this Thing con-
cerning the Power of Parliaments : No queftion,
but in all Governments, there is fome fupreme
Power ; and by our Conftitution, it is lodged in
the King, Lords and Commons,

There are Precedents of Attainders, and that
many ; but can they thew me, where there hath
been any Attainder by Pachiament, for High-
T'reafon, upon one fingle A&, which if Treafon,
was determinable atCommon Law ; there have
been Bills of Attainder for fagrant Treafons, and
for great Minifters of State; fome topping Sin-

ners, who have been above Judges and Jury, and
whom inferiour Courts cauld not tell whit to fay

to: Bur I believe I may fay this, That for a fingle
Confule or Agreement between four or five pri-

fent, or Procurement of Siy Jobit Benwick. There

vate Gentlemen, in a private Room, in which

there was no Danger, but by the Confequence of

the Refolution, if it was put in Practice, no Man
can fhew any Precedent for attainting any Perfon
in Parliament.

If you pleafe to obferve, the 25 Fdw, 11, re.
ferves the Power to Parlament, to proceed i
‘T'reafon nor exprefled within the Statute 5 but 35
to the Compafling the King’s Death, Adherine
to the King’s Enemies, and thofe Things that are
there particularly fpecified, it feems the Senfe of
the Parllament to leave them to the Rules of the
Common Law. So 1 Hen IV, No.144. upon the
Roll it 1s at large complained of Accufations in
Parliament for Treafons and Felonies, and de.
clares for the future, they fheuld be determined

in the inferiour Courts.
1. This was occaltoned by Sir Raw, Harray ,

Cottoi’s Abridgment, 189.

There 1s a melancholy Precedent or two of
fingle Adts of Attainder; but they are moft of
them reverfed. Sir Thomas Haxey in Richard the
IId’s Time, was Atainted for bringing in a Bill
into the Commons Houfe again{t the Prerogative
but 1 Hen, IV, it was reverfed with greac C;nﬁlre,
Cott. Abridg, 362, 363. There are others jn
Hen, VIII. Time, but they were for A&s in that
Reign, which were queftionable, whether or no
within the Statute of Edw, 1. and were for fuch
Adltions, as perhaps were not for the Honour of
the Prince, or Good of the Government, 1o djf-
clofe by publick Trial, as the Atinder of ¢)e
Queen, and others concerned.,

I beg leave to repeat the Words of a grear Ay.
thor, the Bithop of Saliffury, in the Hiftory of the
Reformation, which I crave leave rather to (o,
becaufe it hath been approved of by this Houfe,
for he had Thanks of the Parliament for jts £/
359, 300. where {peaking of thele forr of Ar.
wainders, he fays, After thefe Execntions, folloooe
the Parliament in 1439, in which thefe Attnindsy:
were nol only confirmed, but divers others wore mpd:
of Perfons in Cuflody, without bringing thom 1o Tyi.
al 3 (and he fays) <wbich ca’t be enoteh condeinned
as a Breach of the me} facred and zmﬁftﬂrﬁbﬁﬁ Raules
of Fufiice,

‘T'hat of the Marchionels of Exeter, &c. I hall
make no Paraphrafe upon 1t: There is no quelhi-
on but you will agree, and I muft admic, $a/us
Populi 1o be Suprema Lex 3 but for an A&, nor
the Iaft of May, but laft May was tw::]chu;: ths,
the Danger pa@'ed, the Perfons executed that
were concerned in the great Treafon, and all Dan-
ger that might have been from that AG cone
and no Fear now concerning it 3 I hope ym:; wil,l
not ufq the extraordinary Power of the Legifltive
to punifh for that Faét which may be punﬁhed by
the ordinary Rules of Law.

The Reafon fuggefted in the Bill s, That 'tis |

impoffible to have this Gentleman tried by tiie
Rules of the Common Law; for otherwife there
Is none : For you will not watke your Time ; and
it the Dodtrine that was broached heye Yefterday
be true, there is no Occafion to trouble you now;
for according 1o their Dottrine, there is legal Evi-
dence, and there is no need of a Bil] of Attainder;
but taking that for granted, thar we muft do;
otherwife there is no Reafon for this Bil} Thm:
the Bill lays, That Gosdman was an Evidence and
that he is withdrawny which I yuft obfervl" i
neither laid, nor vroved to be by the Privity, Con-
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is no Pretenge n'f it in the Bill 5 no Infinuation of
it, nor any Evidence to that Purpofe.  Then fup-
pofe Goodiian 1s withdrawn, we may prefume you
will not pafs a Bill to put Sir Fobir Fenick 1n a
vorfe Condition than if Goodman was prefent,
¢ he had been ready to have {worn the fame
"hing.
b lIn cafe you do pafs this Bill, youdo put Sir fobu
Tonwick ina worfe Condition than he would have
eon if Goodman were here @ Perhaps it might have
been reafonable to have an Act pafled, that Gosd-
man's Depolitions fhould be read at th::_ Trial, 1if
Goodman was withdrawn 3 but we hope it can’t be
. Reafon to condemn Sir Fobn Fenwick of High-
T'reafon without Trial; for the Confequence of
this is (if it were by his Means)l that he 1s Punifh-
ed greater than the Thing requires. For if Good-
man was here, Sir Fobu Fenwick would have had
his Ttial by a Jury, the Benefit of challenges, Ex-
ceptions to the Array, might have challenged up-
on Account of Favour, if any of the Grand-Jury
had been impanclled, had his legal Exceptions to
the Teftimony of the Witnefles, might have chefe
Witneffes examined upon Qath, might gtve Evi-
dence upon Oath to it and all this he is deprived
of : So that now he is in a worle Condition, by
Goodman’s Abfence, than if he was prefent, We
infift upon it therefore, and fubmit it to you, whe-
ther any Punifhment can be impofed by the Legi-
flative Power, but only to fupply that Defect,
and puc the Cafe in the fame Circumftances it
would have been, if fuch a Mifcarriage had not
been committed, But this Bill is to condemn him
to Death upon the Oath of one Witnefs, though
there was your At of Parliament laft Year requires
two, With fubmiffion to their Judgment, it was
the Law of the Land before that 5 and in all Cafvs,
where Trials are per Tefles 3 and *tis the Law of
God, and the Law of the whole World 3 and no
Law allows a Man to be condemned but by two
WitnefTes ; and the Reafon that here one Witnefs
is admitted, 1s, becaufe he hath the Benefit of a
Jury, and Challenges to them, who the Law
fuppofes are privy to the Fa&t, and therefore are
to come from the Visinage, from the Neighbour-
hood of the Place where the Pariy dwells 3 and
for that Reafon, in Cafes of Felony, where no
Statuze mreerpoles, the Law allows but one Wit-
nefs, Natural Reafon reguires two Witneffes in
cafe of fo grear Crimes, becaufe that one Wit.
nefs can be no Rule to guide your Judsments;
one atiirms, the other denics, this is equal; and
Prefumption oughtto be on the Side of Innocency,
rather than otherwife; but we hope, m this Cafe,
it will not be thought reafonable to pafs the Bill
to condemn Sir Fobu Fenswick for T'reafon, and to
condemn him to the bafeft of Exccutions, upon
the Teltimony, aay, upon the Parole of one Wit-
nefs.  And ’tis no more than if Gesdmas had been
dead, then you would not have done it, If Gopd-
man and Porter had both come to this Bar, you
wouid not have done it, but have referred him to
his ‘Trial at the Common Law. Now what is
there pretended by them to induce you to Judge
the contrary, or at leaft withour fo much as an
Allegation in the Bill, that Sir Foon Fenwick pro-
cured his withdrawing, | propofe it to your Con-
ﬁd*—‘i‘i}flﬂrf, Whether there be any Proof that Good-
7ait 1s withdrawn ? He was once in Cuftody, let
Out upon Bail, the Profecutors approved the Bail,
he never yet called upon his Recognizance; nay,
there is not one tittle of Lvidence, but that Geod-

i

man may be in the fame Lodging where he was:
And then, fuppofe when you have paffed this Bill,
Goodman fhould appear again, and contradiét hus
Teftimony he has given before ; then it may. be
too late for you to do Right to Sir Fobn Fenwick.
*T'is not fo much as offered that Goodman could not
be found; they offered a printed Proclamatton,
which Iam fure the King’s Serjeant will not allow
to beany Evidence. Whether it paffed the Great-
Seal before it was printed, or whether it pafled it
at all, #on conflat 4 for it wasnot read ; they waved
it. It does not appear Sir Fobn Fémuick confent-
ed, or procured Goodman’s withdrawing ; he could
not procure it, for he was a Prifoner, and fo not
hikely to affet it, being a Prifoner, efpecially for
his Life,

As for my Lady Fenwick, whether fhedidfoor
not, I am fure you’ll be of Opinion, it ought not
toatfelt Sir Fobn Fenwick : Suppole Clancy a Stran-
gerto Sir Fobu Fenwick,and in Truth he never faw
him: Or fuppole hima Friend, and he officioully
did what he did; he ought to anfwer for it, and I
think he hath undergone the Punifhment the Law
thought fit to inflict in that Cafe; °tis his own
Crime, and by the Rules of Juftice, no Man's
Crime ought to tend to the Punithment or Misfor-
tune of another Man: The A& of one Crimi-
nal, thought to be a Party, or Acquaintance, or
a Friend of Sir Fobn Fenwick’s, ought not to affet
him, nor no Body but the Aftor; ’is he that hath
{uffered for it.

And what hath been faid in that Matter oughe
not to influence your Judgments ; for *tis not im-
probable, but what Clancy told Porter is falfe 5 you
will never allow Hearfay, not permit your Judg-
ment to be governed by any Thing but what is
certain, and hath all the moral Rules of Per{wa-
fion: Hearfay was never, by any Law in any
Court of the World, allowed, nor indeed believed
in private Converfation, |

As to my Lady Fenrwick, there is this further,
That Hufband and Wife, in refpect of Crimes,
are diftinét Perfons ;3 and what one does cannot
affect the other, no more than fhe deferves to be
executed for whatSir Fobn Fenwick did : And as to
what Perter fays concerning it, it only relates to
himfelf ; it proves no Suggettion of the Bill, which
is, That Goodman 1s withdrawn, becaufe a Stran-
oerto Sir Fobn Fenwick, (and 1t muft be fo in Con-
ftru®ion of Law) made an Attempt upon Cap-
tain Porter 5 therefore Goodman being withdrawn,
there was an Attempt upon him, and by the famme
Perfon, and by the fame Means: This 1s no Evi-
dence 3 1t carries no Logick 1n it, and won’t pre-
vail upon your Judgment.

We offer another Thing to your Confideration :
*T'is faid, thatone Roe was {poke to by a Solicitor
of Sir Fobn Fenwick’s, Whether or no he could fay
any Thing to the Difcredit of Gasdman, as to his
Robbing or Clipping, The afking of that Que-
ftion was lawful; and to defire him to teftity ic
was lawful ; I muft agree, to offer too great a Sum
of Money, may fubje&t him to an Information in
the King’s Beuch 3 (but Mr. Attorney knows thac
beft )} but God forbid it fhould affect Str §obn Fen-
wick! Mr. Dighton was not his Solicitor at that
Time, not appointed,nor had any Liberty to come
to himy befides, it can’t be an Evidence, nor
can’t induce you to believe, That the fame Per-
fon was inftrumental to get away Goodman, be-
caufe he afked Roe if he knew Goodman to be
auilty of thofe Criumes ; for there is no Evidenﬁe,.

that
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that he afked him to perfvade hipy to withdraw
himfelf. |

There’s another Thing we could offer to you :
There’s no Proof of that, which, upon the firft
Reading of this Bill, was aimed at, to be punifhed
with greater Pains than the Common Law inﬂi&s,
and that is, the giving of falfe Papers and Accu-
fations againft great Perfons » they have not at-
tempted any Thing like its fo that That is to be
taken as if there was no fuch Thing. Neither is
there any Proof of protratting his Trial, by any
Prqmil’cs of Confeflion or Difcovery 5 they open-
cd it, bue did not attempt the Proof of it, but
waved it,

But take it to be fo 5 T hove you will not pafsan
Act to attaint a Man for making a falfe Accufa-
tion, which only incurs an A&ion of Seandalum
Magnatum, or Fine and Imprifonment upon an In-
dictment; and, I hope, you’ll not condemn him
to a greater Punifhment, when, at the Time he
did it, he had no Notice of that Punifhment. The
Defign of the Law, isto influence Men by Fear of
Penaley 5 and how can that be, when Penalties are
not known at the Time the Fact was com mitted 2
I fpeak with Submiflion ill; it feems not ft,
that I thould forbear with fo much Caution, from
an Action that expofes me to the Penalty of 20/,
as froman Action for which the Law fays, I [hall
forfeit my Life : Now, Sir, in this Cafe it might
be expected that he fhould incur the Penalty of
Ime, Pillory, and Imprifonment 5 but not that he
could incur the Penalty of Death.

‘Then, Sir, as to the protrafting of his T'rial by
fuch Promifes of Confeffion. Certainly the put-
ting oft his Trial, in it felf, is fo far from being
a Crime, that it can’t be thought but lawful : ’tis
every Man’s Duty, upon the Principle of Self.pre-
fervation 5 and it was at the Liberty of the Go-
vernment and Minifters, to do as they thought fit
11 1L,

In the next place we do infift, That there is no
Treafon alledged nor proved in this Cafe : There
15 no Pretence of Truth nor Charge, in refpect of
the Aflaflinationy nor of buying of Arms or Hor.
fes, though mentioned in the Indi®ment s And if
Sir Fobu Femwick had been to have been tried upon
this Indi&tment, and they had had both thefe Wit-
nefles there, all that could have been proved, muft
be of the Confult 5 as to the reft, he muft have
been found not guilty: And 1 believe tis moft
notorious, that the whole Company there, could
not have raifed what was talked of, Now as to
this fingle Act, it hath been faid, that a Confpi-
racy to levy War is not Treafon: My Lord Ruffi!
was attuinted for 1t, and that Attainder was rever-
[ed upon this very Account, and the At declares
the Realon of it, he being deny’d his lawful Chal-
lenges, and by ilrained Conftru@ion of Treafons
(e was unlawfuily convicted of Treafon, Now the
Overt- ACt i the Indi@ment was this, That my
Lord Ruffel, and others, did confult and confpire
to {erze the King’s Guards : The Proof of it went
further, "Lhae they fent Sir Thomas Armftrong to
view them and feize themy : But then the Quettion
s, Whether the Confulting to fend a2 Man to in-
vite forcign lorces, is any more than a Confuitto
fcize the King's Guards? We fay each are levy.
mg of Way, and ’tis not within the Claufe of ad-
hearing to the King's Enemies; for they mufl be
cither prefent aiding and abetting of them, or fend-
ing them Money, Arms, and Ammunition, and

the like s and I think, for that, I may appeal to
I

your A&t made againt correfponding with the
King’s Enemies; which, I fuppofe, if the Law
before was otherwife, 1t needed not to have been
made. Now hereisonly a Confultand Agreement
to do this AL,

It hath been qucﬂium‘:l, Whether Seridere o
apere.  Bat here 16 1s only mitterey nay, 1t 1s nog
fo much, *tisonly agreare mitierey fix Men had be-
tween them a lirde privace Difcourle, and at lait
one of them did agree to fend Chariock to Fraice:
1 he Queltion is, Whether the Law of the Lang
will warrant this to be Treafon? And 1f not, they
youmuft not pals this Aét upon fuch a lingle Pouwmne,
Dr. Story’s Cade s deny’d to be Law; this Cafe
is no more than that in my Lord Dver, for wii.
ting a Letter to 1wvite the Spanifh King to invade
Longland 5 and it was a Time of great Fear of them,
as 1t 15 of the Freach King now s and he was attaint-
ed upon that, but that Judgment hath been que-
ftioned and deny’d to be Law. My Lord Halss
exprefly, in his Pleas of the Crown, fuays, That a
Conlpiracy to levy War, 1s not an Overt-A& of
the King’s Death s and that attempting to levy
War, 15 not Treafon., Now the Sorts of Trea-
fons are thefe Three ;3 Compaffing the King’s
Death 5 Levying Wars or, Adheringto the King’s
Enemies. Now for compafling or agreeing to le-
vy War, toapply that to be an Overt-A¢t of com-
paling the King's Death, hath been always com-
plaied of as a Strain of the Law.,

Upon thefe Reafons, we think this would not
have beenan Act ofcompafling the King’s Death,
as laid in the IndiGtment; and then if it be but a
Queftion, Whether it be or no? We hope you
witl not proceed th your Legiflative, efpecially
when he 1s deprived of the Advantage of infitting
on this at his Trial at Commeon Law : Witnclies
arc there upon their Oaths; he might have had a
Challenge to the Jury 5 he might move in Arreft
of Judgment. Now the Queltion is, Whether
you will pronounce Sentence of Death upon him
for Fligh-"Lreafon, upon onc fingle A&, a Year
and a half ago, jult after the A& of Parliament
for regulating Trials in Cales of High-Treafon;
and 1f we had had a Trial at Law, we fhould have
canvaled thefe Things, if we had Witnelfes upon
tieir Oaths 3 for the Pardon reached the 29th of
Apri!, they could fwear no new Difcourfe but juft
in May; and now they fay it was in the Middle o
May; it 1t had been before, the King’s Grace
would have exempred Sir Foby Lencoick from Pu-
nithment s and thefe Thirgs we thould have had
the Advantageof; if we had had the Liberty of 2
"Frial.

Ther’s anotier Confiderations Siv Fehir Ferzoich
hath pleaded, and hath fo pleaded to lue, and
Hlue s joined, and w Feusre Jacias is awarded. Now
we {ubmit it to you, whether you will think 6t to
take 1t out of the Hands of the Common Law,
when there is no extraordinary Neceffity 7 And
the Confideration we have to offer ro you, if you
do not caft out chis Bill, if we fhould lLave the
good Lortune, as we hope for in another Place,
Sir Jobi Fenwick Rands {ill Hiable, and muft fub-
mit 10 bis Trial, if the King’s Counfel chink fit
to profecate him, and we think it hard to undecrgo
your Cenfure, to bz condemned in this Plices and
it (perhaps) he be acquitted here, 1o underoo the
hike Danger in another, and then to be tried ina
Third : And for thefe Reafons, we hope, you will
reject this Bill,

M.
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Mr. Seri. Gould. May it pleafe you, Mr. Speaker,
I lm:e hejarlccned to what thefe Gentlemen have

objected, and could not be aware of all they_hp:ve
faid : They have enlarged upon feveral Topicks
T fhall recollect themas well asI can, and anfwer
them in the Method they have taken, 1 never did
think, that the Parliament wou_ld take Thn_lgs out
of the ordinary Courfe of Jultice, nor atraint any
of Treafon, unlefs in Cafes extmord_mary; and
thefe Gentlemen have agreed, That in Cales eX-
traordinary they h_:we done it. They likewifc
have agreed, and Sir Bartholomew Shower has told
you, That there are fome Treafons, by jhc Sta-
tute of 25 Edw. 1L refervead by that Aét, to be
declared by Parliament. Sn: Thomas Patoys lays,
This is taken out of the ordinary Courfe of Ju-
ftice: So fays Sir Bartholomew Shower 5 fays he,
Here 1s an Indictment before you, the Party h:.}th
pleaded not Guilty 5 and they fuy he may be tried
in the ordinary Courfe of the Law ; and therefore
they look upon 1t as Improper to bring 1t here.
The Gentlemen are miftaken very much, to
think that I did fay, That the Examtnation that I
f1id was Evidence here, would be allowed below,
If I had thought fo, I fhould have thoughtatthe
fame Time, this Houfe would not have meddled
with it : But I do difagree with them in this 5 and
take it, That where a Cale 1s extraordinary, you
will come and meddle with the Matter, ere 1s
an abominable Treafon, that 15 agreed on all
Hands. Here is Plot upon Plot; here hath been
a Plot now to take away the King’s Evidence ;
there was two Witnelles in the beginning, and "us
very phin that one of them 1s not here 5 for that
here was a Proclamation produced, and Idid look
upon that Matter as taken forgranted, That Good-
man was withdrawn, and for that Matter they may
be ealily fatishied. They fay, we have not proved
the Suggeltions of the Bill; but we think we
have: For frlt of all, Captain Porter hath here
fworn itexprefly 5 it 1s not 2 Thing of loofe, bare
talking, but he hath proved a deliberate and form-
ed Confpiracy 5 he hath proved, that it was actu-
ally agreed upon, a firft, and ar a fecond Thne ;
and that Chaiiock was {ent in order to the Execu-
tion of 1t: And what was it for? It was plainly
to depofe the King,  He tells you, for that Pur-
pofe, they had defired §ooo Foot, 1000 Horle,
and 1000 Dragoons from the fiench King; and
thefe Gentlemen agreed to join them. Now, can
there be a greater Evidence of depofing the King,
and confequently of imagining his Death? *Tis
an Lividence of the Imagination of the Death of
the King, as well as of the Rebellion; it being fo
in the neceffary Confequence of it. Now, I
think, he hath fully proved that, Thenwe offer
to you, how far you will allow of this Examina-
tion: Why ? Becaufe upon a fecond Contrivance
here isa Witnefs withdrawn ; and can we give you
greater Lvidence of that than we have given? We
have proved that there was tampering, let the
Thing run as far as it will. Captain Porter was
dealt with, had 300 Guneas 1n Hand, and 300
more he was to have remited to him 3 and was
to have 300/, a Year, whereol Sir Fobn Fenwick
Was to pay one, It does follow after, that he is
. withdrawn: We muft leave it to this honourable
Houfe, what Conftruction you will make of that 3
Whether here is not a fecond Plot ?
Now this Matter is brought before this honour-
able Houfe, we have gone fo far in it, as to pro-

duce %cw!:«;m’s Examination that was taken before
oL, V,
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a Juftice of Peace : We have fhewed you the Evi.
dence that he hath given upon a former Trial g
and now he is gone, fure no Body but muft juftly
infer, “uis by Sir Fobn Fensvick’s Means: So that
here they have taken away the Evidence that is
necefary 1n the ordinary Courfe of Proceedings.
In fuch an extraordinary Cafe I think it hath been
ufual for the Parliament to interpofe: Therefore,
what they pretended, under Favour, that this
fhould not be Evidence, is all taken off, For now
we are m Parliament, you will make ufe of fuch
Informations as can give you any Light into the
Matter, and may obviate and cure the Diftemper
that 1s apon us 3 and you are Judges of your own
Methods, and how far Sir Yobn Fenwick hath been
concerned upon the Inftances we have given you,
that istn your Judgments. As for what Siv Thomas
Powys tells you s fays he, This Power hath not
been executed by Parliaments very frequently, but
it hath generally been done where Perfons are
withdrawn from Juftice, and can’t be come at in
the ordinary Courfe.- Why, we are in the like
Cale 5 if fo be we can’t come at Juftice in theor-
dinary Courfe, and that by our Evidence having
been tampered with, and drawnaway 5 then, Sir,
under Favour, by their own Arguments, ’tis pro-
per to comne before this honourable Houfe; fo
that notwithftanding what hath been faid, we da
think we have given you Evidence,

And as for what they faid, That we have not
givenany Account that Sir Jobn Fenwick,by giving
Aflurance of his Confeflion, had protracted his
Trial 5 for that I did apply my felf, That Mr, Ver-
ilon might give youan Account of it: So thatupon
the whole Matter, we mult leave it to your Con-
fideration, and hope we have given you good Sa-
tistaction, that there hath been a great Plotagainft
the Government ; and there was no Evidence of
any other Matier before the Judges, and they al-
lowed it to be High-Treafon. Here is the fame
Lvidence, only we havenotone of them vivavoee,

Mr. Ser).-Lsvel, Mr, Speaker, I thall not trou-
ble you nor the Houfe very long; but T humbly
hope, with a little Pains, to fausfy the Houfe,
that moft that hath been faid on the other Side is,
not much to the Purpofe.  Sir, I will confider,
with the Leave of this Houfe, what the Common
Law was before 25 Edw. 111, and how the Law
docs now ftand 5 and draw fome Confequences
from thence, and the Neceflity of this Cafe.

The Statute of 25 Edw. IIL I muft oblerveit,
is not an enacting Law, itis only 2 Law declara-
tory 5 for all thofe particular Inftances of Trea-
fons that are mentioned there, were Treafons be-
fore that Law was made 3 and fo, by the Preamble
of it, plainly appears : But the Judges had areat-
cr Liberty upon conftrutive Treafon,and upon ac-
cumulative Treafons 5 and that was left too much
at the Difcretion and Liberty of the Judges be-
low, and the executive Power of the Law. Then
that Statute comes and reftrains the Judges in that
Point; and fays, That they fhall not give Jude-
ment in any Cafes of Treafon, but only in thefe
Cafes particularly mentioned there : And that
Statute fays, Thatif any other Matter which fhall
be thought Trealon, fhould come before them,
they fhall not proceed to Judgment, hut acquaint
the King in Parliament with it, Tonly make ufe
of 1t, to prove how Treafons ftood before that
Act, and how it comes to be altered from the
Common Law: And I am fure it is not to be de.
nied, but that one Witnels was fufficient at the

N Com-
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Common Law : But then comes 1 Edw. V1. ¢, 12,
and that, for the Security of the Subject, does or-
dain, That in Cafes of High-Treafon there fhall
be two Witneffes of the Fat: But that Statute
does not alter, but was made for the more Securi-
ty of theSubject in Point of Proof. But in that
Sratute of 1 Edw. VI.c. 12. that does provide there
thall be two Witneffs in Cafes of High-Treafon,
there is an Exception of Treafon for counterfeiting
and forging of the Coin and that is the Reafon
that the Law is taken now, that though there
muft be two Witneffes in the Cafes of other Trea-
fons, yet in the Cafe of Coining, there needs but
one. TheOffence or Crime is never the greater,
becaufe there are to be two Witneffes to prove 1.
In this Cafe that is here before you, we come to
defire your Help, becaufe onc of the Witnefics 15
by Art and fraudulent Means withdrawn: Docs
that purge the Crime at all, or leffen it? No Man
will fay the Crime is lefs, but it does preventa re-
gular Trial before the Courts below 3 and that is
the Reafon why we did come here ; and we hope
this Defe fhall be fupplied by a fpecial Law.
But, fay they, ’tisvery hard aLaw fhould be made
ex poft fatlo to take away a Man’s Late, It would
be very hard, if the Cafe was as they have (tated
it, to make a Crime ex poft fafo, that was not fo
before: Buc I do not take it to be hard for aLaw
to be made to repeal another, to make a Matter
triable that was not triable before.

Suppofe a Law fhould be made, That all Trea-
fons from and after fuch a Time, fuppofe from a
Time before the Fat is here fuppofed to be com-
mitted, as May was twelve Months, fhould be
triable as at the Common Law ; no doubt the
Parliament may repeal a Law in part, ot in all.
No Man can fay but Sir Fobn Fenwick might be
tricd at the Common Law by onec Witnels, be-
fore the Statutc of 1 Edw. V1. {othat1 do obferve,
and humbly fubmit it to you, That this Law, by
the A&, is not changed as to the Crime; the
Crime is as it was before, it is only changed as to
the Number of Witnefles. The Inftances that
have been obferved on the other Side, with hum-
ble Submiffion, I think, do not reach our Cale.
We do not infit that there are two legal Wit-
neffes ; we do confefs the Information that hath
been read is not a legal Proof ; but this Houfe, in
their legiflative Capacity, is not to be confined to
the Evidence that a Jury muft have below. This
Houfe may take what Ways and Methods they
pleafe to fatisfy themfelves.  Say they, Here 1s
the Life of a Gentleman that is concerned. 1
know al! good Men will be tender of the Life of
a Man; but here is the Life of the King, and
the Safcty of the Kingdom, the Peaccand Safety
of us all, that is concerned in the fame Cafe ;
and let them put thefe Things into the Balance,
and confider which ought to weigh moft.

You have a Record before you of the Convicti-
on of Peter Cook, who was indited by the fame
Witnels.

A learned Gentleman, that is of Counfel for
the Prifoner at theBar, did make the fame Ob-
je€tions, as are made now, at the Old Bailey; (it
may be there are fome other Particulars now)
and after all the Debates and Arguments that
could be ufed at that Time, it was unanimoully
refolved, That the Crime was High-Treafon::
And if it was High-Treafon in Peter Cook, “tis
no lefs in Sir Fobn Fenwick, who was prefentat the
fame Time, and engaged in the fame Bufinefs :

3

For what was a Crime in one, was the fame jp
both.

I think ’tis too diminutive an Expreffion, to
fay, This was nothing but alittle Twittle-Twattle,
They did there meetupon 2 folemn Confultation;
and not only once, but they did meet a fecond
rime 5 and what was it to do? It was to inviteq
foreign Power to invade this Land, and to make
War with the King and Kingdom 35 and they did
promife, and folemnly engage to affift them with
armed Forces 5 and it was proved, That they did
agree with Chariock to go into France 5 and Chay-
sock was not willing to go the firlt Time he was
defired, *till he found they were ftanchand fteady
in their Refolutions ; and upon a fecond Meet-
ing, they werc all found fo, and then he would
go: I think that isan Overt-Adt of Treafon, if
there be any.  And when he came back, he faid,
he had been in France, and brought an Anfwer
to the Meffage he went about: This is all now
laid before you, But, fay they, this 1s an extra-
ordinary Cafe: I do agree it 3 but becaufe it is
an extraordinary Cafe, and for the Safety of the
King and Kingdom, it is fit there fhould be an
extraordinary Remedy.

They afk, What Mifchief it would be if chis
Gentleman fhould be left to the ordinary Courfe
of Law? It hath been the Wildom of all Aoes
to make a Law, to punifh fuch as by their Arti-
fee would evade the Law. Here is this Gentle-
man, as we fay, guilty of High-Treafon ; but
that we fubmit to you.

This Gentleman was 1n the Profecution of the
Law, and might have been tried 1n the regular
Way, and had the Witnefles upon their Oaths;
(the Grand Jury have found Billa Veira upon their
Qaths ) but we muft appeal to a worthy Mem-
ber of the Houfe (who becaufe he was a Member
we did not call upon him) to give you an Account
how he did delay and protract his Trial ; and
now they know he can’t be tried at all; they
pretend he is willing to be tried : And becaufe
he can't be tried, they would have it as an Ar-
gument that he fhould not be punifhed by any
other Means.

Sir, If fo notorious a Crime as this is, fhould
be committed againit the Body of a Nation, and
go unpunifhed, either in the common Courfe, or
by .fomf: extm?rdinnry Methods, the Nation would
be in a doubtful and dangerous Cafe,

When this Houfe hath pafled their Judements
in this Matter, 1t will go to another Placc? where
it will have another Examination; and it will
have that regular Confideration that all other A&s
have. e are in an extraordinary Cafe, and do
think, That this extraordinary Cafe does deferve
an extraordinary Punifhment.,

Sir Barth. Shwewer, 1 bes Pardon but for one
Word : No Man docs ablior fuch Confults more
than my felt; but 1 do not think, that Difcourfes
arc fuch an Overt-Act of High-Treafon, as de-
ferves the Punifhment of Death,

St John Fenwick aid the Counfel withdreww., Aud
being wwithdrawon,

Admiral Ruffel. 1 think this may be a pro
Timetoafk Queftions : If fo, ltllinky proper

my {elf enoug

y Lr_F [LH u?h concerned 0 tr?uble Meaning Fen-
you with onc or two. Ithinkinthe wick’s Lufir-
Paper that hath been read, I am %4*ons

menttoned twice, Thefe are the

Que-
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Queftions I defire.to have afked, What Proof he
hath of this? Whether ever he faw:-———. And,
what Proof he has that I fent Captain Ligyd over,
and that 1 gave him a Lift of the Ships? And
that I faid, we could not fit out thirty Ships in
May? And whether or no, fince this Revolution,
he hath had any Converfation with me ¢

Colonel Crawford, W hat that_ hﬂnﬂur_able Pf:rfqn
fays, calls me up; my Name is mentioned 1n Sir
Yabir Feuwick’s Papet ; 1defire you wouldafk him,
Why he mentioned me in his Paper, as he hath
done? And that you would require him to make
Proof of what he fays in relation to me.

Colonel Godfrey. 1dclire fome Queftions may
be afked him in relation to a noble Lord, my
Lord Marlborough: If he be guilty, I wo_uld have
it known, andIwould as willingly haveit known
if he be innocent, as I believe it will fo appear, I
would have him afked, Whether, fincethe Begin-
ning of this War, orfrom the_Timc of this Ku]g’s
Landing, Sir Jobn Feawick didever fpeak to him,
in publick or private? Or ever did write to him,
or receive any Meflage by Word of Mouth, or
Letier, from my Lord Marlberough? Ile fays,
That fome Service he had promifed King Fames,
inclined him to promife him his Pardon: T would
know what that Service was? And in relation to
his fending Lioyd into France, Whetherhecan, by
any Body clfe, make that appear?

Coloncl Crawyford. That Gentleman hath put
me in mind of onc fhort Queftion; Whether ever
he converfed or fpake with me in his Life?

Mr. Bridges, W hether Sir fobu Fenwick hath any
Body but himfelf, to fupport the Hearfay he hath
given an Accountof? And Idefive 1 Queltion may
be aflked him on behalf of the Duke of Shrecsflury
W hat Prool he has that the Duke of Sbrewe/bury
caine into the Office of Secretary of State again,
by the Operation and Confent of King Fames 2

N, Perwon. T defire a Queftion may be afked
previous to thar, becavfe ’tis fo in Timey How
he knows that noble Lord was in Treaty with
King Fames, belore he went out of the Sccretary’s
Oftice, when he firft came chere?

Colonel Grairvil, Ldefirehe may be afked, What
Proof he cangive, that my Lord Bath was to be-

rry Plyacith into the 1{ands of King Fames, or
the King ot France; and whatever ¢lfe my ather
is accufed of in that Paper?

Mr, Zarley. T hunibly propofe it to you for the
Method of your Proceedings, fince you take this
Method, Whether 1t will fave you Time for you
to loak upon that Paper, and afk him as to the
everal Parts of it, what Proof he can malke
of i,

Mr. How. Ido not oppofe Sir Fobis
Feawwick’s betng examined to this Pa-
per; but it might have been more to
your Credit, if you had examined
him before your Vote: But here
are a great many Gentlemen rife,
to alk a Man to that which he does not pre-
wend to any Proof of, The beft Way for faving
your Time Is, I conceive, to have the -feveral
Parts of the Paper that does concern thefe Gentle-
men read o him: and to afk him upon what
Grounds he gave the King that Intormation, This
witl lead lim into all that he knows of the
Matter.,

Mr. Boloiwenn, Tam not againft the Queftion
that is propoled laft; bue yeu may afk him that
atlalt.  But there is a noble Lord that is refiect-

Vor. V.
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ed onin that Paper, and that is, my Lord:Gody/s
phins I'defire you wauld Plcaﬁzy to alk the fame
Queftions as to him. -

Lord Coningfly. 1didintendto take-care of my
Lord Godolphin 3 there is a hard Refletion upon
that noble Perfon ; "but under favour, you muft,
I chink, let him know you have fuch a Paper; and
then afk hiin in general, What Proof he has. to
the Particulars of that Paper? And then you will
do Injuftice to no body. | '

Mt. Norris. Therehave been, feveral Queftions
moved by feveral worthy Members 3 and, I think,
the Queftions ought to be afked: But, I think,
there 15 one previous Queftion to all thefe; and
that 1s, when you tell him that you have fuch a
Paper, Ithink the firft Queftion thould be, Whe-
ther ever he delivered thofe Papers to the King?

Sit R. Delaval. 1findI am named in that Paper
that Sir Fobn Fenwick hath given; I defire that
Part that relates to me may be read to him; and
that he may give a Reafon why he hath faid {o of
me and Mr, Killigrew.

Lord Walden. There isanother mentioned, and
that is Commiffary Crawford; 1 defire he may be
afked, What Proof he hath, that he gave Mr, ——
a Lilt of the Army ?

Mr. Chane, of the Exchegquer. 1 can’t blame Gen-
tlemen for afking Queftions that concern them or
their Friends: Some are for reading of it to him,
[ am againft that : But yet I would have you to
enquire into this Paper. And being you intended
to do it, it might have been as well enquired into
before Mr. Dighton came laft to him. I think you
may put your felf into an eafy Method, and avoid
all leading Queftions; and afk him upon every
Name in that Paper, as you come to i, What he
knows of that Gentleman? And afk him no othet
Queftion,

Mr, Smith, 1 was ftanding vp to the fame Pur-
pofe: I would not have you to put Words intg
his Mouth, nor let him know by any Queftion
what Anfwer he is to make. -

Mr. Speaker. Gentlemen, Iam willing to do you
any Service [ can: but herearelong Informations,
and I never read them, nor know the Contents of
them, but as they were read at the Table,

My, Att. Gen. I think the Method lately pro-
pofed will fave you a great deal of Time, and is
proper for the Difcovery of the Truth; that you
will name the Perfons to him in order as they
are in the Paper, and afk him in general, What
he knows of thofe Perfons? But when you call
hm 1, Iam not for afking him to the particular
Things he bath faid againft them in that Paper;
becaute that Paper, though it is under his own
Fland, 1s not his own 3 and if he knew it then,
he knows it {ill,

Colonel Mordaunt. 1 won’t pretend to propofe
any Thing, only for the thortning of your Time:
If after you have informed him thereis fuch a Pa-
per, that you fhould afk him, Whether he will
own 1t? And then, What Sort of Proof he will
bring to proveit? You will find he will either tell
you, he will advife with Counfel, or whether he
will give any Anfwer at all.

Lord Cutts. Thaveonly one Queftion to be afk’d
Sir fobn Fenwick; ’tis not a Queftion thar relates
to any Perfonnamed in that Paper. I think there
1sno one Perfon that he hath named, but is emi-
nently known or believed to be in the Interet of
thisGovernment ; and none but what are in fome
Polt of Troft, and Employment in it, Then, {

N 2 think
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think it highly neceffary.to know, How it comies

to pafs that he hath had fo' riuch Converfation
with Perfons,of that Charafler, and none with
thofe People that he hath been feen daily to con-
erfe with? And if he hath, Why he hath not
difcovered thiem, ashe hath 'done the reft?, -

Mr. Speaker, Is it your Pleafure I inform him
we have the Informations?

Mr. Palmer. If I'am not miftaken, when you
firlt called Sir Fobu Fenroick before you, he referred
himfelf to what he had informed the King'; and
referred himfelf to that Paper, as cften as you
afked him any Qucftions. And if you afk him
aeneral Queftions, I prefume he will give you the

fame Anfwer: Therefore, Ithink, it may bepro.
per toafk him, Whether this is the Paper that he
delivered in, or not? Or otherwife, I doubr, he
will tell you, He knows nothing but what 15 m
that Paper. Now, if he refers to that Paper, you
may alk him, if he knows it again, if it be thewed
to him?
 Mr., Sleane. What this Gentleman has fad, has
partly interrupted what J was going to offer; but
as to what he fays, That when he was here before,
he referred to his Confellion delivered in to the
King ; we did nottell him we knew of that : But
he pue it forther, That he was not bound to ac-
cufe himfelf, and thar what he faid might be gi-
ven in Fvidence againft him 5 and {o far he was in
the Right : For if he knew of any Bedy that was
concerned In a Confpiracy againft the Govern-
ment, that was Mifprifion of Treafon at leaft in
him. I don’t queftion butit wasa very mifchie-
vous Contrivancey butif he fhiould confefs it, with-
out fome Affurance of being indemnified, he
proves himlelf to be guilty of it.

Mr., Fice-Chamberlain, You are now upon the
Method of your Proceedings.  There 1s great Su-
fpicton whether this Paper be Sir fobu Fonesicd’s
own or no. 1 you will cell Sir fobu Fencrick, thae
in the Paper in your Hand he hath Jaid T hings to
the Charceof Perfonsof Truft, whom this FHovfe
hath 2 geod Opinion of 5 and that this Houfede-
fires to know, WhatGround he hath for 1t? If he
does not think {it to give you an Account of 1t,
there s an Ead of your Lnquiry.

Mr, Fomes Montagu., The lHoule feems to
agree, that they will have Sir Jobir Ienwick fent
for in+ I fuppole you will not have the Counfel,
nor Solicitor by ; and when he withdraws, Idefire
he may bekept private, from his Couniel and So-
licitor.,

Lord Cutts. By Sir Jobn Feireick’s Behaviour,
when he firlt appeared at the Bar, and by what he
faid then, I believe Sir Foby Friecick did tell you
to this Senfe, That hie had Afiurance from anoble
Perfon, that what he then fud, fhould not nife
acainit him in Judgment ;s and I think he was
rold, If he dealt ingenuoully, he might expelt
Favour, or to that Effeét.  1do, for the faving
of Time, mention it to you, to confider how far
the Houfe may give him Seccurity, that what he
here fays fhall not rife up in Judgment agamnft
him; and that if he deale ingenuoufly he mighe
expect fome Favour from this Houfe,

My Harley, Youareupon the nicelt Thing, In
its Nature, that poflibly can come before you. I
think before you call him in, 1t ought to be un-
derflood that the Queftions be very plan,

Mr. Manley. Tthink you havebeen well moved
from the otherSide, That we fhould v ot readthis
Paper to Sir Fobn Fonrwick: And [ am of that Opt-

nion from this Confideration, befides what hath
been mentioned : We are here ina Judicial Capa.
city as well as a Legillative;; and this Paper I rake
to b= an Examination made upon St fobu Lenveick;
and as my Memory ferves me, fome Things he
fpcaks of as Matters of Fact, which he does pofi-
cively affert; which being contained in the fame
Paper with other Matters of Hearfay, 1f you
fhould read that Paper to him, and afk hima
Queftion, Whether that be his Paper? That, [
doubt will be contrary to the Rules of Law ¢ Ior
itwill beafking, Whether this Information againit
himieif be true or falfe? And I think 1t does not
become the Dignity and Honour of this grea
Affembly, to afk him any Queflions that may
make him accule himfclf,

M. Perion. T would obferve to yeu, that he
has not confidered thefe two Papers ¢ The firlt of
thefe Papers I think the Bill refers to, and that is
under Sir Fobn Fenzeick’s Hand s and there he docs
charge nothingatall upon himfelf, but it is an Ac-
cufation upon the Perfons named,  In the firftPa-
per he does fay, There was a feledt Number to
manage the Affairs of King Faines, and —-
was fent over, but they are not named 5 and af-
terwards he went about to explain it in the fe-
cond ; and the Bill referring only to the Lirlt, I
fuppole you will confine your felves only to the
firlt Paper.

Mr. Chancello of the Exchequer. Twould thinkof
fome Way to reconcile thefe Things you are go-
ingupon: Forthough Gentlemen are inthe Right
to prefs for thefe Queftions 3 yet I'do not think it
the Bufinefs before you.  Therefore 1 think you
thould acquaint Sir Jshn Feizacick, that this Paper
hath been prefented to you, whichthis Houle hath
thought falfe and feandalous: But before he gocs
away, this Floule hasa Mind to hear what he
could Ty to ity and let him fay winat he would
upon that, then you vould not fead tm by any
Qucttion. The tiril Pefonthais named 1 have
a gicat Refpedt tor, and am as willing he thouid
be vindicated asany, The frll Cueltion that you
afl: him is, What he Leovs of my Lord Gadsl-
phii ? But that you fhould Tireradly afk hrm Que-
lions, as the Paper ftates 1e, Tdon’r thinl 1t pro-
per for this Affumbly to afley tor there are Iadls
beyond the Actof Tndemnity, many ofthem. Af-
ter you have done with the Paper, I have fome
Quettions to afk him ¢ T take thefe Matters to be
folfes but I fhall have fome Quethions o afk him
which I beheve will prove true.

M. Bridses. Before youcallinSir 7 biz Ionzsic?,
I would offer one Thing to your Couitderation s |
think that Paper yeu are upon 15 written with
Sir Febu Fenwict’s own and,  Why may 1 not
be At for you to afk Str Fobir Foirzick, if that be his
Hand ¢

NMeinoers., No, no.

Mr. Szeaker. Is 1t your Pleafure that Sir 70
Fenzoick be called 1n 2

G iy ’ , S 0% A

L/’}J:u.r'.%nj?miz Doy put, it paifod in the Afir-

mative. znd be was browebt n soitlent N
Conifel,

M. Speaker, Sir Sfobu Fenwsick, this Houle dees
underftand that yeu have given in Informations
againit {everal Perfons of great Quilicy, that have
been in the Government 5 and they do expect
from you, thar you fhould deal clearly and can-
didly with them, and give them an Account of
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what you know in relation to thofe Perfons. I
am commanded in the firlt Place, to aﬂ_{ you,
What you know of my Lord Godoelphin, in rela-

tion to this Matter?
Sir Fobn Fenwick, 1 am under a double Profe-

cution for my Life: I know not but what I fay
may turn to my own Prejudice: I hope the Houfe
will not think it Obftinacy in me 5 and fince this
Houfe have done me the Favour to hear me by
my Counfel, I hope they will pleafe to confider

what they have faud.
Mr. Speaker. No doubt the Houfe will confider

what you have faid by your Counfel, that is, in
reference to your own Defence 5 but they do ex-
peét from you, as I rold you before, That you do
deal candidly with them in whit you know of this
Matter.

Sir Johir Fenwick, Siry T am under Profecution
for my Life: and, I hope, the Houfe will pleafe
to confider, That I know not what Inconveniency
may come upon me by 1t; and, I hope, the Houfe
will excufe me, for 1 doit not out of Obltinacy,
but for my own Prelervation,

Mr. Speak:r. You would do well to advife your
elf well in this Matter 5 ’tis of great Concern-
ment; the Favour of this Houfe, 1f you deferve
it, may be of great kindnefs to you. I'haveonly
in Command to tell you, what the FHoufe expett,
and you are to conlider how to anfwer it.

Sir Jobu Fenwoick, T hope the Houfe will not put
me upon any thing that will hart my felf: I
{hould be forry to tmcur the Difpleafure of this
Houfe, but I hope they will confider my Con-
dition ; and I am {ure the Juttice and Honour of
the Houfe 1s fuch, “Uhat they will not prefs any
Man to do any Thing that may hurt himfelf.

Mr. Speaker. Sir, it you pleafe to withdraw,

Aeeordugly Sir John Uenwick withdiew.

Lord Cufts. Iwould humbly propofe fomething
to you to fave your Time, and remove this [ncon-
ventency.  The Houle have heard what Siv Joba
Feaseick fays s Iean’c bug fay, that in Mattets of
Blood we can’t be too tendery but that I would
propole to you, if this Houfe approve of i, s
this 5 Suppofe you wave the whole Matter to the
lalt Moment of pafling your Bill, and then I fhall
have fomething more to fay to you in the Mat-
i,
Mr. Clerk. Now I think 1t very proper for you
to proceed in your legiflative Capacity, I am
olad the Houfe have taken fo much Pains in the
[samination of the Mateer 3 and it is no fmall
satisfiction to me, That the Gentleman was
brouzht to the Bar upon this Enquiry; very
probable, another Time may induce him more
to comply than he does at prefent s though, if
I may fpeak my Opinion, there is litde hope
of the Gentleman’s anfwering your Expe&ation
here : And I think the firft thing you are to do
now, s to Read your Bill.
 Mr, Puituey, Oncof the Allegationsof the Bill
15, Fhat his T'rial was put off upon feveral repea-
ted Pretences of making a Confeflion, The Coun-
fel for the Prifoner touk notice, That that Alle-
guton was not proved : The Counfel for the Byl
tu!ni you, They muft refer to a worthy Member of
this Houfe, who could prove it 3 the worthy
Member is My, Vernon, fuppole, before you en-
ter ntoa Debate, as there will be after the fecond
Readirg of theBill, Gentlemen will defireto have

all the Evidence, And I find your Ordersis, That
Mr. Vernon do give in his Evidence while Sir Fobr
Fenwick is at the Bar 3 and therefore I humbly
move, That Sir John Fenwick may be called in
while Mr, Zernon gives his Evidence, |

Mr. Speaker. T fuppofe if Mr, Pernon gives Evi-
dence, you will call in the Counfel. |

Members. Yes, yes.

Mr. Speaker. Pray then hear the Motion that
hath been made. Shall I put the Queftion, That
Sir Fobn Fenwick and the Counfel be called in,
while Mr. Zerion does give his Evidence ?

IWhich Queftion paffed in the Afirmatives and Sir
John Fenwick, and the Counfel oir both Sides,
weie brought in,

Mr. Speaker. Gentlemen, you that are of Coun-
fel of both Sides, the Houfe, before they proceed
any further, was willing to hear the Teftimony
of a worthy Member of this Houle, which has not
yet been given 3 and they are willing that Sir Fobis

enwick, and you, fhould be prefent wiile it is
gtven,  Mr. Veraon, will you pleafe to acquaint
the Houfe, &, '

Mr, Vernon. If Tunderftand the Counfel for the
Bill aright, thatwhich they did appeal to me for,
was about the protratting of Sir Fehir Feiwick’s
Trial, and upon what Pretence it was, The Ac-
count, Sir, that I can give of it, 1s this: That
Sir Jobn Fenwick’s Trial was put off, will appear
beft from the frequent Adjournments of the Sef-
lions acthe Old-Bailey for fix or feven Weeks to-
gether, Ior when Sir Fobn Ienvick was comimit-
ted to the Tower (which was, as I take it) on the
19th of Fune, there was, I believe, a Scflions to
be held foon after; for, as Iremember it, che frft
Application that Lady AMary Featwick made for
putting off Sir Fobir Fenwwick’s 'Trial was upon the
soth of Funes and the Petition was, That he
night have fome Friends come to him to advife
him how to make his Application to the King :
On the z0th of Fuue, or about thattime, my La-
dy Mary Fencwick did firft propole, That fomebo-
dy thould be fent over from Sir Fobn Fenwwick to the
King upon fome Matters of Importance, butdid
not declare what they werey but only that fhe
was told there was fuch Matters, and f(he had a
proper Perfon to fend, and would acquaint the
Lords Juftices with the Man, if he might have
leavetogoto: Butafterwards my Lady Aary Feu-
wicl fad fhe could not provide a Perfon {o foon s
and, [think, the 2d of Fuly, the came and offered
to go her felf, and faid, it it was not as much
for the King’sService, as Sir Fobi Fensick’sBene-
fit, the would not undertake the Journey, She
had leave to go, and would have capitulated, that
the Trial thould be put off till (he returned 5 buc
the Lords faid, when the thould return, would de-
pend upon her Pleafure; but they would write
to the King at the fiume time, and give notice of
her Intention, and thae the Trial houkd notgoon
ull they had an Anfwzr of their own Letter,

Therewasa Pallage inthe Tranfport-Ship going
to [follund, and my Lady Mary Feriwiet defired to
{peak with Sir Febu in private, in Order to her
Journey 5 the fame Night fhe came back again,
and faid, fhe had confidered of 1t, and fad, (he
would not go; and feveral Reafons fhe gave,
Upon the 7th of Fulythere was a noble Lord that
was in the Commiflion for the Adamiftraion of
the Gevernment, {aid, he had had an Application

side
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ntade to him from another noble Peer, my Lord
Carlifle, who defired that hé would go toSir Fobs
Fenwick, for he had been very earneft to fpeak
with himi, That noblé Lord did acquaint the
Lords Juftices with it, who acquie{ced in what he
thoughe fit to do in the Matter.
He went the fame Day to Sir Fobn Fenwick, and
the next Day the Lords Juftices met again ; he
then told he had been with Sir Fobn Fenwick, and
that Sir by Fenwick had told him, he had fent
to the King 3 for he did not allow it fhould be
otherwifecommunicated, My Lords then thought
it was fit to ftay for che King’s Anfwer. This
was the 7th of Fuly; and by what AccidentIknow
not, but no manner of Account came till the 7th
of Auguft, that the Letter was recetved; but the
7th of Auguft, the Letter was acknowledged to
be received 3 and the Anfwer that then came to
it, was, That the King had not received any great
Satisfacion by the Meflage; (I know not what it
was) but that Sir Fobu Fenwick thould be tried 3
but withal, that noble Lord acquainted my Lords
Juftices, That the King was pleafed to write to
him, That what Sir Jobn Fenwick had to fay fhould
be fent him in Writing, It happened at that time,
that the Judges were upon their Circuit ¢ and
there being the King’s Diretions to receive what
Sit Fobn Fenwick had to fay in Writing ; that
noble Lord did undertake to go againto Sir fobn
Fenzick 3 and, 1 {uppofe, he didreceive fomething
from Sir Fobi Fenwick, which he fent to the King:
‘When the Anfwer to that came 1t was in Seplenm-
Der, and that noble Lord was at the Bath ;3 and {o
1t required a hittle time ——W hy then itappeared,
That the King’s Direction was, That what Sir
Fobu Fenwick had fent to the King, he fhould prove
it 3 and he fhould likewifc fhew his Ingenuity in
Confefling what he knew of any other Defigns
againft the Government: And the 1oth of Septeim-
ber, as Itake it, I wasdireted to goto Sir Fobn
Fenwick, who was then in the Zower, and to
acquaint him with this Meflage from my Lords
Jultices,  Sir Fobu Fenwick’s Anfwer was, That he
had no more tofay, or fome words to thatelfect s
and then he mult prepare for his Defence as well
as he could 3 but if he could {peak with that no-
ble Lord, he fhould be gladto do it; but he was
not come from the Bath, and Direction was then
given for his Trial.  Again in the mean time thac
noble Lord did come, and he did go to Sir Fobis
Fenwick, and he brought an Account from him,
That Sir Fobn Fenwick would prove to the King,
and make out what he had faid ; and was ready
to give the Lords Jultices Satisfaction: And upon
that, I was fencto Sir Yobn Fenwick;I carry’d che
Meflage in Writing, which you may fee when you
pleafes and 1t was to afk him, Whether he was
willing to make outby Proof, what he had already
faid to the King s and whether he was ready, in
Compliance with the King’s Diretions, togivethe
Iords an Accountof what he knew of any Defign
again{t the Government? Icarry’d Sir Fobn Fen-
eoick this Mcllage, and he returned an Anfwer in
Writing, That he was ready to make out to the
King what he faid, and would acquaint the Lords
withall the Matter, that he had notobferved to the
King s (his Arraighment was then to have come
on the 17th) but he did dictatea Paper which was
brought to the Lords, which they thought fit to
be fent to the King s and the Trial was put off as
to that timey And before an Anfwer from the

King came, it was (I believe) the beginning of Commirment ?

2

Ostober : And this is the Account I have to give
you.

Mr. Speaker. Gentlemen, you confider that this
Evidence is given, with Relation to that part of
the Bill, that fets forth, how Sir Fobn Ferwick had
delay’d his Trial by Offers of Confeffion, You
have heard what the Evidence is 5 if you have any
thing to obferve as to that Point, you may fpeak
before you withdraw.

Sir Tho. Powys. As to this Matter, I can only
fay, That in it felf at leaft, according to our
Rules of Law, itis not, in any degree, Trea-
fon: What you will conftrue it to be, I can’t
tell. "We think it is only what is very ufual
when Perfons are under an Accufation ; they
will put off their Trial as long as they can:
Perhaps their Witnefles may be out of the way,
or fomething elfe may be the Reafon of it, and
it does not carry any Crime in 1t felf5 at leaft,
not of the Nature that this Bill is of,

Sir Barth, Shower. Wedo think, with Submif-
fion, thar, confidering the Nature of the Bill, and
the particular Cale of Sir Fobn Fenick, will (in
fome meafure) anfwer this Faét: I take this
fingly in it felf, as it hath been obferved, not
to conlft with Honour; but it does not IMport
a Crime, for any Man to ule little Infinuationg
to put off his Trial, But, fuppofe it was un-
lawful, or that which they call prevaricating g
I hope it is far from making him guilty of
High-Treafon, which is the greateft Crime this
Bill defigns to pafs Sentence for; and, I hope,
you will confider, if 1t be an Offence, ‘tis fo
at Common Law 3 and the fame Evidence will
prevail to bring Sir Fobn Fenwick to condign
Punifhment by the common Methods, And if
it be no Offenice, I hope you will not by a
Law make 1t an Offence, fo as to infli& the
greatelt Punifhment for this Arufice,

Mr. Speaker. Mr. Serjeant Gald, Have you
any thing to fay ?

M. Ser). Gould. No, Mr. Speaker.

Mr. Speaker, Then withdraw,

And besng seithdrazon,

Mr, Sloare. 1 propofe it to you, Whether, ifthe

Paper be Evidence, it fhould not be read in the
Prefence of the Prifoner ?

NMezmbers., No, no.

Toeir the Queftion was put for Candles, which
b the dfirnitive, aid they swere brsishy

r',‘?:‘:i
Yil,

*

Ordered, That the Counfel be difehareed aity fur-
ther dttendance at this time.

Mr, Methwen. There can be no Debate previ-

ous to the reading of your Bill, T defire the Or-
der of the Day may be read.

Accordingly the Order of the Day for reading of
the Bill a fecond Time, <zas read by the Clork.

Then the Bill was read a focond Time by the Clerf.

i being afterwoards opened by My, Speaker, ard
Mr. Speaker baving expeSed for fome Tine,
and o Member rifing up to [peak :

Mr, Speaker. Shall I put you the Queltion of

Sir
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" Sir Tbo. Dyke. Sir, I hope you will not putthe Whether or no, that. which was laid in the In-
Queftion of Commitment ’till fome Exception 1 di¢tment, did amount to a fufficient Overt-A& of
made to the Bill ; I am fure it is as liable to Ex- High-Treafon ; and his Argument he drew from
ceptions as any Bill that hath been broughtin 2 a Book that hath been put out by 2 learned Gentle-
areat while : *Tis a tender Subject to fpeak Uf, man of the Houfe ; but the Gentleman could ea-
the Pretence of the Bill being for the Prefervat-  fily have anfwered himfelf; and, I prefume, did
on of the King and Government: And if I not fpeak his own Opinion. For thatGentleman
thought it was really fo, I fhould be heartily for did write a Book, called, His Majefty and Go-
its for I think there is no Comparifon between  vernment vindicated: By which he endeavoured to
the Value of the King’s Life, and that of private  overthrow the Arguments in the other Book of
Perfons: Bat that hath been often fatd, but not  the other Gentleman. |
proved 5 therefore, think, I may tell youmy  As to the Proof before you, you have had the
Reafons why I am againlt the Bill. That the Teftimony of Mr. Porter, whofc Evidence hath
Parliament hath a Power to make fuch a Law, Dbeen juftified by the feveral Convictions grounded
15 agreed but I think it ought not to be ufed upon it; and by the Conteffion of {everal Gentle-
but upon extraordinary Occafions, when Great  men, that have owned the Fact at the very Time
Perfons are concerned, that can’t be otherwife when they have been going out of the World
brought to Juftice, and when Crimes do not fall And there hath been no Evidence brought by the
under the Denomination of the Law, which is  Prifoner at the Bar, that fhould invalidate the
not the prefent Cafe. This Cafe is, That a Teltimony of this Gentleman, And fo (with
Gentleman is charged with Treafon; and *us  Submiflion) you have one undoubted Evidence,
roved but by one Witnefs; though the Counfel that does charge the Prifoner with the Fat men-
did fay, That a Confult to levy War was not tioned in the Bill: You have other Proof that
Treafon, Now cither it will not be the Crime  does not come up within the Letter of the Law;
that is alledeed, or it is not proved. Here you bur you have ftrong circumitantial Proof, that
are Judges, Profecutors; Witnefles and Jury: I every Gentleman will apply to his Confcience in
would know in what Country it 1s fo ? Befides, the Judgment he fhall give in this Matter, One
the Witnefles are produced here, and not fworn;  of the Allegations in the Bill is, That he did, by
and upon the whole, there is but one Witnefs, repeated Promifes of making a Confeflion, from
Sir, T am againft the Bill, and againtt it, as being  Time to Time, gain a Delay of his Trial. Itis
of dangerous Confequence. a great Prefumption, that That was in order to a
Mr. Pultney. This Matter before you is of fuch  Defign that he had of feducing Mr. Goedman, that
a Nature, that as a Debate is nifing upon it, I was one of the Witnefles 5 for it was obferved to
hope all Gentlemen will hear one another with you, what Practice there was in the Cale, with
the greateft Attention that may be. the other Evidence, Mr. Porter.
The worthy Member admits you have a Pow-  Sir, Gentlemen have objeted the Confequences
er to pafs the Bill, and I do not find that con- of making a Precedent: You were very well told
. tefted by any Body ; though (with Submiflion) by a worthy Gentleman that fp:ke the other Day,
the latter Part of what he faid, contradifted what near the Place where I am, That in the Cafe of
he admitted at firft 5 but fince that is fo much a good Parliament, *tis not to be imagined that
agreed, I fhall fay but little to 1t, and thatis they will make ufe of this Precedent, but upon as
this, That without fuch a Power as this, any good aGround as you have now ; and an 1l Par-
Government would be imperfect, and would want  liament, they will have the fame Reafon, for they
a fuflicient Power for its own Prefervation, upon will copy after the fame Precedents that have been
extraordinary Occafions.  You have been told, made before, and will not ftick at doing of it.
this hath been an untrodden Path; but, I believe, Befides, let Gentlemen confider the Way of
Gentlemen are pretty weil fotisfied it hath not Arguing: I have a Power to do fuch a Thing,
been fo untrodden, and many Precedents of that and yet if I have fuch a Ground as is fufficient, I
kind have been quoted 3 and the Counfel againft  fhall not make ufe of it : To fay you havea Pow-
the Bill have admitted, That there have been er, but fhall not exert it, is as good as to fay,
frequent Precedents. An Objection hath been you have no Power at all.
made to fome of them, That they were made  There were fome Precedents cited by a learned
in ill Reigns 3 but I take it to be no Objeltion, Gentleman that fpoke againft the Bill, and he
That the Precedent was made at one Time or particularly quoted that of my Lord Strafford s
another, fince ’tis agreed, that we have fuch a and the A of Parliament that repeals thatr At-
Power, and that that Power hath been executed, tainder, was in Part read to you: But, Sir, the
The chict Matter before you 15, Whether in - Reafons given in that Bill of Repeal of my Lord
the prefent Cafe, there is fufficient Ground for Strafford’s Atainder, are, That it was obtained
you to exert that Power? And upon that, give in a tumultuous Manner, which influenced the
me leave to obferve the Nature of the Crime of Parliament in doing of its and that it paffed in
this Gentleman, and the Evidence that hath been the Houfe of Lords, when moft of the Lords
brought to prove him guilty of that Crime, were abfent: And at laft, the King, when he
His Crime 1s High-Treafon, the higheft Crime gave his Confent, by Commiffion, to the Paifing
In the Law ; *Tis for confpiring the Deftruction of the Bill, it was with great Reluétancy. *Tis
of the King, and the Overthrowing of the Go- certain, all thefe are Reafons that are given; but
vernment, The Overt-A& which the Bill tells there is not One that queftions the Parliament’s
you (:_md. which is mentioned in the Indittment) Power of doing it; though upon the Trial,
15 his fnviting in a French Force, in order to ac- Gentlemen may remember, there was a Doubt in
complifh his Defign, If this Crime wouldadmit the Law, Whether the Evidence was fufficient.
of Aggravation, fome other Parts of the Bill  Sir, It hath been urged toyou, of what ill Con-
- would aggravate it3 but I think it will admitof fequence it would be, and how much Injuttice, to

hone. ‘T'he Counfel at the Bar made a Doubt, make a Law to punifh a Man ex pgf faffo; but
that
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that the Parliament may declare That to be a
Crime, which was not fo before, no Body doubts;
and without that, the Claufe in the 2sth of
Edw, 111 (gnifies nothing ; and I don’t imagine
itisa greater Injuftice to fupply in Point of Form,
as to Matter of Evidence, when the Fa&t com-
mitted by the Prifoner, was againft a kncwn Law,
at the Time when it was committed : And the
rather, if I think that Defect of Form in the
Courts below, was occafioned by the Prifoner.
>T'1s a Matter of Blood, ’tis truey but I do not
aim at this Genleman’s Life in it 5 but any Man
muft believe he muft be concerned in grear Mat-
ters, to bring to pals this great Delign ; cherefore,
all I propole by it, is to get his Confeflion, which
1n all Probability we might have had, if the other
Witnefs had remained here,

Sir, upon the whole Matter, I do think we
have Power to do this: I do think here is good
LEvidence (I fpeak with refpect o my felf) 1o
think him guilty of this Crime. T do think, if
this Bill does mifcarry, there is the greatelt Blow
that can be given to your Conftitution. Andgive
me leave to ufe this Expreffion s I chink, if this
Bill mifcarry, it notonly turns this Plot upon you,
but makes it impoflible ever to come to the Depth
of any other; and for thefe Reafons, I am for
committing of this Bill,

Mr, Newport, Sir, 1 am unwilling to trouble
you at any Time, but more efpecially at this
‘T'ime, when I am afraid Lam like to fpeak againft
the Opinion of the Majority of the FHoufe; for I
{ec Gentlemen are in great hafte for the Commit-

ment of this Bill,

Sir, in this Matter I look upon my felf, as every
Gentleman here, to be a Judge s and therefore,
I will in this Cafe, as in all others, go according
to the Dictates of my own Confcience: I muft
be faved by my own Faith, and never will pin
my Faith upon another Man’s Sleeve : Perhaps it
may be a Weaknefs in my Nature, that ITam
very tender in the Matter of Blood ;5 but I hope
Gentlemen will not be in fo much hatte to com-
mit the Bill; for De morte bominis, nulla eft cunsla-
1io longa. A Gentleman below faid, the other
Day, it was poffible in his own private Opinion,
he might believe the Prifoner guilty 5 and fome
notice was taken of thofe Words: Bue, Sir, I
would put a Cafe for Argument’s fake, and
would have it taken no otherwife ; and T would
go a hitele farther than that honourable Gentle-
man, and fuppofe that I knew, of my own pri-
vate Knowledge, that Sir Jobn Fenwick was guil-
ty 5 yet, Sir, with humble Submiffion, as a
Judge, I do not think it ought to weigh one Way
or another with me 3 and will give you my Rea-
fon for it; for as a Judge, I amto go according
to my judicial Knowledge, and not according to
my private Knowledge, *Tis a Maxim, Ni/ re-
jfert quid nolat Fudex, fi non nota forma judicii 3 and
it puts me inmind ot a Cafe in Hen, 1V*sReign s
"T'wo Men travelled together, and one killed the
other, and the Judge faw it: Afterwards that
Judge wene the fame Circuit, and an innocent
Man came to be tried before him for it; and yec
the Judge, in that Cafe, was obliced to oo ac-
cording to his judicial Knowledee 3 all the Judge
could do (the Man being found guilty) in that
Cale, lays the Book, was, to refpite the Judg-
ment and Exccution, and to make Application
o the King for the poor Man’s Pardon.

The Kvidence that is produced, is firft a living

Witnefs ; the next lvidence, was the Confeffion
of Goodman, tken before a Juftice of Peace y for
that, truly I did not think Yefterday, it wasa
Jegal Evidence: Iam fure in a Court of Law, it
would not be admitted ; but the Houle was pleafed
to read it, and Gentlemen, when they prefled it
told us, Read it, wvaleat quantum walere poisk,
Then if you ftrike this Paper out of the Cafe,
with humble Submiflion, there is nothing left byt
the Teftimony of Captain forfer 3 and fo then in
that Cafe, you have but one Witnefs, It would
feem a little firange, that the Comumons of -
glaid, that lately were fo very carcful of the Lives
of the Subjeét, and were fo defirous of pafling o
Bill, thar did provide, That where there weie
two Species of Treafon mn one IndiCtment, and
onc Witnefs to one Species, and another Witnefs
to another Spectes, that That fhould not be good
Evidence to convict a Perfon ot High-Trealon;
that they fhould be atramnting & Man for T'reafon
upon one fingle Lvidence! Surely they will-fay,
we have mightily changed our Opinions fince latt
Seffions. I {peak not this upon the Account of
Sir fobu Fenwick 3 1 know him not, though I
am not a Stranger to his Character, and I hear
that is none of the beft: T {peak it as it may be
my Cafe, or any Man’s whatfoever, God knows,
we live in an unfettled Time, and how {oon a Pre-
cedent of this Nature may turn upon any Man
whatfoever,

Amongft the great Irregulirities committed in
the late Reign, 1 thought that of Mr, Alzeinoi
Sidney, one of the greateft Strains T faw in /751
minfler-Hall 5 for there was my Lord Howard a
Witnefs againft him, and the next Evidence wasa
Book that he had wrote againft Sir Rebert Filmsie,
which, I think, is printed fince this Revolution,
and I have it in my Study ; and I hope, [ thall not
be hanged for it.  That was conftrued to be cal-
culated for a Treafon that hath not been com.
mitted above two Months, and was the fecond
Witnefs to convict him 5 but that Attainder was
reverfed, and 1t was fic it thould be {oy forl
thought it a hard Strain to conviét him upon that
Evidence.

I am very forry this Bill isbrought into this
Houfe ;5 nor can Iimagine, after all that hath been
faid by the learned Gentleman, why this Man was
not tried when there were two pofitive Witnefies
agamnft him, All the Reafon this Gentleman has
told you, is, That he promifed to make an inge-
nuous Conteffion : But any Man might have eafi-
ly feen through this Confeffion, That it was on-
ly an Artifice to abufe the King’s beft Friends 5
nay, the rather, when this Gentleman’s Brother
had ferved this very Government, but two or
three Years ago, the fume Trick. We know my
Lord Prefloi was atteinted of Figh-Treafon, and
then he muft do fomething for his Pardon; and
he made an ingenuous Confeflion, as he called it
whereby he accufed moft of theGreat Men 3 and
when he had a Pardon, though his CenfeTion was
under his own Hand, and delivered to the King,
he denied every Word of it; and what e told,
was to {ave his own Life, My Neighbour cited
you feveral Precedents ; I have looked intoa grea
many of them, they are mentioned in RyfhicoriD’s
CalleSiens, in the great Argument that M, St. T
made for paffing the Bill againft my Lord Straf-
Jford; and as to thofe Precedents, all [ can fay, i,
I could not have come up to them, if I had lived

in thofe Times, The laft Precedent was of a
2 Cook
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Cook that put Poifon 1nto _thﬂ Pot of the Bifhop
of Rachsfer: And what did they do? They did
enak, that he fhould be boiled alive, have a
oreat Honour for the prefest Bifhops but if it had
ﬁappencd in his Family, .I thould hardly have con-
fented to the like, Fudicandum of legibus non £x-
emplis. 1 fhould be glad this Gentleman might
fuffer his due Punifhment 5 but [ am not, by any
means, fatisfied n the palling of this Bill : An_d
. to what Gentlemen fay is the Reafon why this
Man was not tried, becanfe it was thought }16
would have made an ingenuous Confeffion; Sir,
if they have made any Miﬁal{cg I will not help
it by the pahng this Bill of Attainder, 1 afk your
Pardon for troubling you fo long: Iama Judge
in this Matter, and ought to deliver my Opinton,
I hope no Man doubts but 1 am as zealous for this
Government as any Man whatfoever; but et
what will come of it, I tan’t give my Vote for
paffing of this Bil. e
Mr. 841 Gen. This is a Bill for Attainting Sir
Vobir Fenwick of High-Treafon: *Tiis the greateft
Crime we know in the Law 3 and, Ichink, the
greateft Crime known in a Govcrn_ment. It 1s
much greater than Miirder, or any thing elfe; be-
caule it fubverts the Government, and the Law
whereby thefe Crimes arc punifhed 5 and Perfons
fhould be deterred from committing thefe Crimes,
It hath been made a Queftion by the Gentle-
men at the Bar (1 think Twoof them) Whether
this Matter that Sir Fobn Fenwick 1s indiCted and
acculed of, is High-Treafon or not? I muft con-
fefs I heard fomething of it without Doors 3 and
that they would make it out, That if he was
ouilty of the Matter charged, it was not High-
Treafon, I thought it fomewhat a bold Matter,
but did not think they would have undertaken it
in this Place, though they might have pretended
fome Flaw in the Indictment: But it feems they
have the Authority of a good Lawyer in 1t ; and
they have quoted one learned Author, as they
pleaft to call him, though I take that for a great
Compliment : [ believe they may mean my {elf
and they have done me fome Honour; for they
fay, my Lord Chicf-Jullice Hales wasof the fame
Opinion ; and then faid fomething of Dyer. Now
he hath read fomething at laree out of that Au-
thor he {peaiss of, and challenges any one to thew
any Optnion, That ever a Confpiracy to levy
War was High-Treafon within the Satute of
25 fdw, 11, Now, I would give a Chiallenge on
the other Side, That he would thew nie any Opi-
nisn before thiat Time, or fince, Thar a Defign to
depofe the King is not High-Treafon wichin that
Statute, ‘The Author that he fpeaks of, fays tinz
exprefly in the Matter of miy Lord Reffel, and tells
vou partcularly 5 and in The Governinent vindi-
coled, which was only an Anfwer as to the Pro-
fecution of my Lord Ruffel, there are {everal
Cafes aited, That a Defign to depofe the King
was High-Treafon, and agreed to by that very
Perfon 5 and it always was agreed to be High-
Treafon.  Then take the State of this Cafe, and
that of my Lord Ruffel : "The great Matter was,
That he fent fome Perfons to view the Guards
(10 was {ard, in order to feize the King) s this was
Isvidence 2gainlt my Lord Ruffel, for a Confpiracy
L fevy War: Bue it was faid, That this was not
j—?. much a Confpiracy to levy War againft the
I‘-;I”E;‘a as againft theGuards, But this Is of a quite
different Nature: Capiain Porter hath given you

an fccount of it, (and I think Gesdman’s Exami-
Vor,V

nation is to the fame Purpofe ) ¢ That they niet in
Leadenball-fireet, and confulted how to bringKing:
James back again 3 and the only'Méthod they
could think of, was to fend Charnock over to King
Fames, that he might prevail with the FrenchKing
to {fend them 10000 Men, and they would meet
hiti here with 2000 Horfe: And for whit Pur-
pole was this? It was to bring back King Fames
again, I would be glad to hear if thofe Géntle-
men that were at the Bar, or any Body elfe, could
fay this was any tling elfe but a Defign to de-
pofe King #illiam : And they can’t fhew me one
Lawyer’s Opinion, but that defigning to depofe
the King, was ever called imagining the Death
of the King, within the Statute of 25 Edw, III,
The firlt Refolution of this Matter was pretty
carly I think it was Hen. IVth’s Time, and that
was pretending Richard I1. was alive, and that
he was the lawful King :  So that the Matter is
T'reafon, as it 1s charged in the Indiétment,
~ Then, as to the Precedent, That'tis an ill Pre-
cedent 3 I muft confefs I am not afraid of a Pre-
cedent of this Kind : I fhould be glad if thefe
Gentlemen fhould turn back, and fee how many
Attainders have been by At of Parliament, But
I dare fay, there have been more Men deftroy’d
by the irregular Judgment of a Commiflion of
Oyer and Termincr, than by all the Aéts of Par-
liament, whether legal or illegal. |
As to what they fay of my Lord Coke, who
rentions the Attainder of my Lord Cromwell
and Sir 7. Mortimer 5 the Gentleman pretends to
repeat my Lord Coke’s Words at large; but he
did not deal fo well as he ought to do by you
for he fhould have told 'you all my Lord Coke
tells you; That Cromwel! was never brought to
anfwer, never permitted to {ay any thing for him-
{If; neither in Parliament, nor where he was,
Now, pray Sir, is this the prefent Cafe? Hath
not Sir Fobu Fenwick been heard by you ? I would
be glad that Gentleman, or any Body could fhew
me, that any Perfon hath fo fair an Hearing be-
fore Commiffioners of Oyer and Terminer, as Sir
Fobiy Fenmoick hath had before you, As to Sir
Yobu Mortimer, "tis much of the fame Nature
My Lord Cofke fays, there was a Jealoufy of Sir
Tobn Mortimer’s pretending to thé Crown; and
becaufe they fufpeéted him, they did give out,
that he faid, That the Earl of March was Heir
to the Crown; and if he did not; he would pre-
tend to it himielf, & Now, fays my Lord
Coké, tlis was but a bare Pretericé, and nothing
elfe : He fpeaks as if he did not ever think him
ouilty of thofe Words, and fays; having indicted
lim, they not being able to proceed that Way,’
they made it good by Act of Parliament, and he
was condemned : So that what my LLord Coke com-.
plains of, 15, That thefe Perfons fo condenhed
were never heard 5 and if this be‘the Truth of the
Matter, thefe Precedénts: (with Submiffion) have
no Affinity with yours, But I believe this may
be faid in this Cafe, Sir Fobn Fenwick hath been
heard, and that moré ‘than ever'any one in Par-
liament was beforej it ¢capital Matter, ‘
As to the Cafe of-my Lotd Sfafford, he liad-
Counfel affigned “him' to ftand by:and Hedr, but
not to prompt hird, If there arofe Anj Point of
La¥, he was to propofe the Mattér to the Lords,
and the Counfel was -to affift him*by their Di-
retion. And in the Cife here before you, you:
have allowed Sir Fobn Fenwitk Cotinfel, not only
to affift him in Point of Law, biif to'affift him in
O Point



