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noble Lord hath purchafed, does not amount to
more than 3000/ a Year, and that his perfonal
Lftate fcarce exceeds 2000/ When we have
thewn this, it muft fatisfy your Lordfhips, that
the noble Farl hath been mach more charitable
than, according to his Circumftances, he could af-
ford, There is another thing I beg leave to
take notice of, to obviate an Objection I am ap-
prehenfive we fhall hear of from the other Side s
and that is, that thefe Charitics were not given by
the noble Lord out ot his own Pocket, in regard
there is a Sum of Money called Box-Money,
which is Lid out and diftributed in private Chari-
tics by the Chancellor every Year., But toexplain
any Sugeceltion of this Kind, we (hall fhew that

—
this Box-Money, though anciently ufed to be con-

fiderable, yer of late Years it hath not amounted
to more than 172/, a Year: And as there have
been always particular Objects of Charity recom-
mended o this Bounty, fo this Money hath been
apply’d by his Lordfhip in the fume manner 1t u-
fually was apply’d by his Predecellors 3 and thac
no Part of this Money ever went inany of thofe
feveral Charities, we have already given your
Lordfhips an account ol.

Mr, Serf, Pengelly, My Lords, we beg Leave,
on the Behalf of the Managers, to ofler to your
Lordthips Confideration, fome Realons why they
ought not to be permitted, at this time, (0 go nto
the Evidence ofiered, after the Indulaence of ma-
ny Days, and Dctence made on the Arucles, and
the Lividence {umm’d np by the Coundel for the
Lord impeach’d; and a Day is only given to hear
the Lord himfelf, at his own Defire, to fum up or
defend himfel againit the Charge agamnft him s they
ought not now to be allow’d to enter into a new
Defence, or to eive new Evidence,  Iois a new
Method of Practice, after the Conclufion of the
Counfel upon the whole Lvidence, to fay they
have more Lividence to fome of the Fadls, My
Lords, I don’t know any thing of that Nature
cver allowed, efpecially after the Examination
clofed, and an Adjournment for a Day or two.
Befides, as to that Part of the new Evidence which
the Counfel have opened, relating to the particu-
lir I'ftate and Circuinflances of this Farl, how
can the Managers be provided to give an Anfwer
toit? Therc is nothing in the Articles leading
thereto ; they do not charge Inm with having a
oreat and large Eftate, though that hath been
formerly a proper Article m an Impeachment,
But it is not made one in this Cale 5 the Charge
of the Commons is confined to particular Sums
received, I the Managers had gone into the En-
quiry of any other Sum, at lealt without particu-
lar Notice to him, I believe 1t would have been
objetted againft by the impeached Earl.  There-
fore to go into this fort of Ividence, where
there is no Charge by the Commons, is putting
the Commons to anfwer what is not in Queftion,
which if they do, muft lengthen out the Trml
unneceffarily. It the Circumitances of his Lftate
be material, there muft then be a further Thme
aiven to contradict their Proof, which pofibly
may be done as to his real Eftate: But as to his
perfonal Eftate, how is it poflible for any Man ta
give an Account of that? Doth not this lie in
his own Knowledee entirely 7 No body can open
his Chefts or Cabinets at home: So that it is
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impoffible we fhould know any more of it thyy
what ferves his Purpofes.  Therefore, my Lords
we fubmit i, Whether they fhall be permitted 0
co into this fort of Evidence? or, whether
your Lordlhips will enter into any farther Fx.
amination ¢

Mr, Lutwyche. My Lords, we think it is of
areat Confequence to your Lordfhips, when ap
Evidence hath been fo full, and with fo greg
Patience heard to every particular Article 5 when
that Evidence hath been fummed ap, and enforced
by Counlel, and every particular of the Articles
animadverted upon 3 we think there is no Prege-
dent in any Court of Juftice, where new Wienef.
fes have, in fuch a Cafe, been permitted to be
examined.  Witnefles here have been produced ;
there hath been an Interrupeion of two or thiec
Days {for the noble Lord, at his own Defire, 10
make his Obiervations on the Lvidence 5 o ofier
now to produce Witnefies that they had omited
to produce before, 1s perfectly new and unufual,
I fuppofe they had thele Watnelles i their Brici,
and, it they had thought i, they mighe have
called them, I know of no Inltance of the like
in any Court of Juftice; 1f the Gendemen of the
other Side will tell us the Precedent, they mav,
[ think it is of dangerous Confequence, not only
in this Cale, but inall other Proceedings in Courts
of Juftice, If your Lordfhips think fit to ler them
into one or two Withefies, T do not know wihy
your Lordfhips, with cqual Reafon, may not let
them go over another Courfe of Lvidence,

My Lords, as to the other Matter about this
noble Lord’s Eftate, that is not a Matter infilted
upon by any Lvidence that we have given; and
I fubmir it, Whether it 1s proper, or any way con-
ducive in this Cafe, to any thing that 15 materl
for your Lordfhips Judgment in this Matter, for
this Reafon, becaufe if it was material, it 15 1m-
poffible for us to know the Truth of it. Ve
have no Right to examine this noble Lord upon
Interrogatories as to his Eftare, efpecially as to
his perfonal Eftate s a Man may in thele Days
have the Opportunity of being worth 100,ccoz.
and People not know where 1t lies 5 as o his vl
Fftate, it might be known if it was materi2!, but
we fubmit it, Whether it is incumbent upon us
to enquire, at this time of Day, into tiac noble
Lord’s Eltate?

It is impofiible, in the Nature of the Thing,
that your Lordfhips fhould have that fausfactery
Account, or that we fhould have fuch Notice of
it as is proper to make any Defence of it to us
material 3 but we fubmit it, that 1t 15 not matc-
rial at all ; and therefore we hope your Lord-
fhips will keep to the Rule kept in all Cafes m
all other Courts of Juftice, where People have
made their full Defence, or elfe there would bz
no Ixnd of Things.

Mr. Plummer. My Lords, we did not lay to
the Charge of this Earl, that he was poffefled of
a areat Eftate; we have only laid to his Charge
whet he hath unjuftly poffeffed, we have only
charged him with Matters of Faél, wiich we
think we have ‘made out; and therefore hop:
your Lordfhips will oblige him to anfwer to that,
and to that only, and not to go to another Thing
we have not charged.

Mr, Serj. Probyn, My Lords, we apprehend 1t
is
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is frequently practifed, that where Counfel have
omicted material Evidence, even after Summing
up, the conftant Igd_u!gence of the Courts belqw
ots them go into Evidence to fupply that Omil-
fion. _

We take it to be our own Fault, We had 1n
our Inftruétions, and it is in your Lordfhips
Brealt, whether we fhall not fupply that Omif-
fion, we fhall not run into a long Evidence, our
Witnetles are but two or three,

Dr. Suyer. My Lords, I beg leave to think,
that 45 we point out @ particular Faét, diftinét
from any we have examined to before, there can
he no Apprehenfion of any Danger at all 5 and if,
15 the Gentlemen have inform’d your Lordfhips, it
- what is ufual in Courts below, chat fuch Omif-
fions hive been abways permitted to be fupply’d,
your Lordfhips fure will adt with cqual Lquity in
is Cafe. What we undertake to prove 1s the
Circumitance of his Eftate 5 and though the Gen-
temen of the Houfe of Commons did rot make it
2 Mazer ol Charge in their Articles, yet n his
Anfwer the noble Earl takes Notice of it, and 1t
will thew that the ISar] had not s Heart fo in-
tent upon Gain, when it thall appear that s
Fortune is fo much lefs than the World might
have imagined it to be, and when at the fame
Time we fhiew his Generofity, and that by
means thereof his Eflate was much leflen’d and
cherRd.

I woulld take Notice of the other Matter, with
recand o the Evidence of the Charity @ It isonly
1o explain and prevent a Miftake, left it fhould be
imagined that thele feveral Inftances of Charity
were out of the Box-Money, or Fund for Charity
in the Court of Chancery. DBut,.1 believe, we
need not trouble your Lor ihips with this, for that
the Noble Tl is fo well fatishied with the Integri-
ty airi 10 our of the learned Managers of the
Fhoafe o Comumons, that he is under no appre-
fio.ion to have that wurn’d upon him, The
prinaapal Maceer is relating to his Ritate.

As we have ta great Meafure lefe it to the Earl
himlelt to fum up the feveral Evidences, and have
done bue lictle ourlelves, the Objection of the
Jvidence being closed and {ummed up 15 not fo
firong as in other Cafes; we fubmit it, whether
your Lordfhips will not indulge us fo faras to
produce a Witnefs or two to this Matrer,

Mr. Com. Serj, My Lords, we donot afk this
25 & Matter of Right, but asa Matter of Indul-
cence, I own the Rule that the Gentlemen of
the Floufe of Commons have laid down isa gene-
ral Rule for the Government of Lvidence,

We can’t controvert that, but [ believe it will
not be controverted on the other fide, that {ucha
pece of Indulgence was hardly ever denied, and
we hope your Lordfhips will not deny it upon
this Occafion.

Earl of Macclesfield, My Lords, T don’c ap-
prehend that this is a thing {o very extraordinary,
or fo dangerous, as hath been reprefented. It
would be extremely fevere, if, in a Caule of fo
great Length, and fo much Fatigue, I fhould
have Witnefles ready to give your Lordfhips an
Account of fome Faéts material for my Defence ;
and my Counfel happening not to call them, al-
though they were attending, and there fhould be
a certain Form that fhould exclude me from
having the Bencfit of their Evidences I don’t
know what this is founded upon, I never heard
of fuch a Form or Rule,
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There is no Inftance that where Counfel hathi
been fumting up the Evidence, and, before the
other Side have replied, an Omiflion hath been
difcovered, that that Omifiion hath not been al-
low’d 10 be fupplied.  And,

Fappeal to my Lords the Judges, Whether
they have ever known this piece of Indulgence de-
ned upon any Trial whatfoever in the Courts be-
fow. My Lords, with great Submiffion, the E-
vidence is not yet finithed 5 I am forry I muft
yet give your Lordfhips the Trouble of obferving
* good many Things that have been hitherto
omitted: This 1s a Matter the Counfel had Di-
rections about, the Witnefles were attending, but
they were omitted to be called fors I hope your
Lordfhips will not, for fuch a Miftake, exclude
me the Benefit of their Teftimony: Had it been
calling frefh Evidence to any Matter that hath
been examined to before, there might poffibly be
fome Grounds for an Objection of this kind; but
I mean only to call one or two Witnefles to frefh
Matter, that hath not been enquired into before.
There hath yet been no Witnefs examined as to
the Box-Moncy, or my real or perfonal Eftate;
and yet thofe two Things are material, and it
may greatly turn to my Prejudice if 1 have not
the Liberty of producing this Evidence in relation
to them,

It hath been reprefented that T have an Tiltate
valtly more confiderable than in Truth 1 have;
and this Matter of the Box-moncy, as I have
been informed, gave Birth to a Report abroad,
as 1f what I gave for Chartty was out of that
Fund.

As to this latter, I dare trult the Candour of
thefe Gentlemen, that they do not believe it and
if they do not infift that what I gave was out of
the Box-Moncy, it will be neediefs for me to
prove that it was not, But as to the other Matter,
[ hope I fhall not be precluded from having thofe
Witnefies examined, becaufe it was before omit-
ted; wherefore I humbly beg your Lordthips
Directions thereupon, whether 1 fhall be at Li-
berty to lay thenr Lvidence before your Lordfhips
or not.

Mr. Ouflow, 1 would beg leave to fet your

Lordfhips nght as to that of the Box-Money.
The Noble Lord infinuates as if {fomething of
that had been mentioned by the Managers; no-
thing hath been mentioned of 1it, either by the
Evidence or by the Managers,
Earl of Macclesfield.  No, 1 beg leave to ex-
plain myfelf; I did not fay the Managers had in-
filted upon it, but only faid it is a Mutter that 1
have heard without Doors; but 1 believe [ may
rely upon their Candour that they will not make
it an Objeftion now, in Cafe they oppole my
oiving Lividence to the contrary.,

Mr. Lutwyehe, My Lords, [am a little furpri-
zed, why the Noble Lord mentions this of the
Box-Money, when not one fingle Word hath
been faid of ir, either by the Evidence or by the
Managers: Why then fhould this Noble Lord
him{elt mention it? And why fhould he call Evi-
dence to a Thing that hacth no manner of relation
to any Thing that hath been faid ? If his Lordfhip
will pleafe to give us leave to reply 5 it we then
fay any Thing of it, he may then give an Anfwer
to it; but it is improper now to be giving an An-
{wer to an Objetion that was never made, and to
which the Evidence hath not faid one Word.

Lord
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Loid Steward. If the Noble Lord thinks this

a Point to be infilled on, it is then neceffary for
- all to withdraw., |

Order’d to withdraw, which was done; and

being afterwards called ta again,

Lord Chicf Fuflice King, Mr. Serj. Probyn, it

1s the Opinion of their Lordfhips, that the Evi-

dence ofiered by the Farl of Macclespeid, with re-

{pect to the turther Account of his Charity, be not
now admitted; and they are likewife turther of

Opmion, that the Earl of Macclesfield be not now
permitted to give Fvidence of the Value of his
Litare, cither real or perfonal,

Larl of Maeelesfield. My Lords, your Lord-
thips were pleas’d to indulge me to this Day to lay
before your Lordihips what I had to fay in my
Detfence, againft the Charge brought againtt me
by the Commons, and againft the Proot fupport-
ing that Charge, which your Lordfhips with fo
much Patience heard, I'rom the Time your Lord-
fhips were pleafed to allow me this liberty till
now, [ have applied myfelt with the uemolt Di-
ligence to prepare my felf for my Defence,

Lo chis Lnd it hath been neceiliry to loolk
over tie Notes, taken of the Iividence given on
Loth fides, and likewife of what was fuid by thote
Gentlemen who are Managers for the Foufe of
Commons. [ {ind it very necellary to lay before
vour Leordthins many Qbfervations on the Evi.
dence, which depend npon an exaét comparing of
them together, It being a macter that hath -
ken up fo much Time, and there Leing fuch a
Intance between the Evidence given on the one
fide and the other, Thave been employ’d wholly
from the Laft Time til now in the Confideration
of i3 and I can fay with Truth, I have not flept
five Hewrs thefe two Nighes, and yet [ have not
been able to wet throuzh ity and T am not now
prepared to day bedore your Lordfhips what T have
humbly to offer for my Defences there are many
Things exceediny material to be fubmitted, and T
beg therefore, that your Lordfhips will induloe me
a farther Time, {o e [may be able to do it in
fuch 2 manrer, as may fet the Evidence and Ob-
fervations upon it in fach a lightas your Lordfhips
may palsapiopar Judgment, I don’t do this out
of Dclays 1believe your Lordfhips will eafily ima-
cme I thould be glad to have this matter over,
whatfoever the Event may be, for I am quite
Ipent, and my Swength and Spivits wafted with
tiie IFatigue 1 have already undergone, My Lords,
I have been fo far from any Delay in the Courfe
of this Profecution, that when I put in my An-
fwer, as your Lordthips were informed by one
of the Gentlemen of my Counfel, the' it was
not fimfh’d till between three and four a-Clock
i the Morning, yet I chole to get it ingrofyd,
and put in the fime Day, rather than there
fhould be the leaft Appearance of any Delay on my
Parts and I do not know whether by endeavour-
ing {o very much to difpatch this Woriz, I have
not rendered myfelf unfic and unable to go on
with it : Human Nature can hardly bear what I

have gone through.
At my Years, if I thould undertake to do it

by To-morrow, I am afraid I fhould fink under
the Weight of fuch a Talk, and not be able to
come before your Lordihips prepared as I ought
1o bes therefore I hope your Lordfhips will be
pleas’d to allow me t1ll the Day ateer; the Fatigue
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I have already undergone has been very great, ang
I hope your Lordfhips will allow me fuch a Time
as you will think competent; the Work [ haye
to do will take up a great many Hours; thep
hath been Variety of Lvidence, 1 hope your
Lordthips will mdulge me ol U/’&*dﬁaﬂ@' T
of very great moment to me, and I am fure |
fhould be unwilling to mifpend your Lordfhips

Time, and delay this Matter unneceflarily: I
really gives me the greateft Unealinefs to find

myfelf in that Conditton, that 1 cannot think of
being able to do it fooner; 1 was before alrajg
that 1 fhould not be able to do it by this Day,
but yet refolved to do all that was poffible for m,
and thercfore declin’d afking then for any lonos;
Time,

I hope your Lordfhips will indulge me; if
vour Lordihips knew the Fatgue T have under-
gone, and the [uitect i hath had upon my Fli,
I am fure in Humanity you would make no Difi.
culty of granting me tarther Time to prepare my
felf ina proper manner, in a Cafe that is of {,
great moment to me s and I hope the Gentlemin
of the Houfe of Commons will not be againtt it
it they thould overpres this matter, T don’t knew
but the Fatigue ot it may bear fo hard upon my
hic, as to fave your Laadlhips the Trouble of
pafling any Judoment upon this Occaiion,

Mr. Say, Peizely. DNy Lords, we don’t ap.
prehend the Lord properly applics o us in this
Infiance,

AT Partics weie dirdled to withdiraze, wlich Lo
!
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Wedncelday, May 19, 1725,
The Nunh Day.
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AL Tords being feated v their Houle, the
.H. Serpeant at Arms made the two ufual Pro-
clamations, as on the former Days.

L.Ch Fuff, Kiig. N Serjeant Piobyn, 1t you
pleafe to proceed.

L.of Adoechesfivdd, My Lords, [ am firft to re-
turn my moft humble Thanks to your Lordfhips,
for the T'ime you have been pleas’d to indulge me
v1th, for recolleéiing my Thoughts, and looking
over the LEvidence that has been offered on either
fide, during the Courfe of this tedious Proceed-
inz 5 that I might be able to put thofe Obferva-
tions I have made upon it in fuch a Jisht, as became
onc who was to {peak tna Cale of fo great Im-
portance, at your Lordfhips Bar.

My Lords, I have been under fume Misfortunes
in this Profecution 5 your Lordfhips muft, no
Doubt, have obferved the Difappointments T have
met with, 1 Queflions I afked of fome Perfons,
who appeared as Winefies in the Courfe of this
1'rnal, which it was impoflible 1 could have had
any Inducement to propofe, but from my own
Knowledge of the Anfwers that fhould have been
returned. My Counfel, thro’ the great Furry

that ufually attends Proceedings of this Nature,
happened
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hﬂppgn::d not to be inftructed in fome Partigulnrs, the unp_:im]lelcd Goodnefs of this Reign, for your
that were extremely proper to have been laid be-  Lordfhips to have Compaffion upon the Errors;
jore your Lordlhips upon this Occafion : Befides  Miftakes, and Weaknefles of the faithful, fteddy
dc, the Variety of the Fadls, continued to be Servant of a Prirce, whole Mercy has been fu
given 1t [Evidence from one Dy to another, has often extended, In fo grear a Degree, to the high-
oy tiis pardicular Cafe been carried on to fuch an elt Crimes of his bitter Enemies,
gnufual Jengeh, that they have net been able m Before I enter upon my particular Defence, I
heend to make themiclves {o p::rﬁﬁ Mafters of beg leave to take Notice of fomething that has
die Buidencey as the Importince of the Cile re-  been faid with Relation to the Anfwer which [
auired. | have put in to thefe Articles of Impeachment, as
[ hould trouble your Liordhips with an Apo-  containing a Plea of a Pardon at the fame Time

ey for wy own Inability to fupply this at pre-  that 1 infitt upon my Innocence 5 and its not be-
wnr, both from the extreme Favgue [ have un- inga full Anfwer to all the particular Charges in

- r
—
i

cereane during the whole Courie of this Profe- the Articles,  As to the firlt, my infilling on
cazion, and becaufe that my laft Hlnefs has broke  his Majefty’s moft gracious, general, and free
sy Mizmory to a great Degree, But whatever Pardon for all things before the twenty-fourth of
Divicnitns [ have Laboured under, when I conli- Yuly, 1721,

Lo your Lordihipsare my Judges, 1 cannot doubt My Loras, T hope, and am myfelf of Opi-
i vear Candour and Goodnels will have a due  nion, that T have not done any thing that s ¢ri-
0ot to them, amdd make Allowance for the minal, or needs a Pardon ;

Lot of Order or Accuracy in any ¢hing I have But when fo many Gentlemen of Learning and
oy 1y before you s and therefore, rather thanafk  grear Parts, undertake to make oue, thae That is
wore Time of your Lordhips for preparing  a Crime which I thought and #lil} think not fo 3

4
TR

s T will endeavour to go on now as well as  fthould T opiniatre to that Degree, and be fo con-

' 'l' R . - * *

- fident that your Lordfhips will be of my Opinion,
1w Lords, the Charge brought againft me s as to refufe the Benelit of & Pardon, which his

v eavy, as Jadd in the Arodes, and highly  Majelly has fo gracioufly granted to all his Sub-

(x eorated by the Gentlemen that are appomted  Jedts?

h—

M. by the THovle of Commons, When little Imprudences, and fo many Omii-
o wiich 1 oddnk 6 charged as the Toun-  fions, and even idle Words, loofe Talk, and un-
doeof the whels, s, guzrded Expreffions, are laid to my Charge as

Lo cntertaining wicked and corrupt Porpofes,  Crimes, and made the fubject Matwer of an Im-
to raiie andd procure to mylelf exediive and ex- peachmenty and fome of them charged witheur
oot Gun and Profie, mention of any Time, or the Name of the Caulu

Tuiy c s that hath made me exterfively and  1n which it 1s precended they were fpoke, or any
bty take DMoney, upon the Admittance of other Gircumiltances by which T might be ena-
iicters, and Difpoial of other Offices. Bled, cither myfelt to recolle@ or to make En-

And the bung fet upon the Gam anfing from  quity of others, in order to prepare for my De.
Ve ladters Places, with the Delire to advance ibnrc; 1t had been F(}”y [ e 1ot to have taken
i;, o eep it up, is reprefented to be the Source Advantage of the Pardon.

¢t the rel of the Things complun’d of, which ind as for the Reflexion intended, to expofe
I e aie o be chargsd only as Contrtvances for - the Ablurdity of pleading Innocence and a Par-
LoD §uriede, don to the fime Ofencey whar is more conii-

i is {uch Coruption of Heart, and carries  ftent than to fay, I ought not to be punifhed, be-
veoo fachoa Dluebzaiy, that it makes every  caufe the Fadt charged is no Offence, “or if it be
Avensand every Ooadiion coiminal s Livery rafh one 1o is pardoned f But had the Gentleman who
Vo ot cvery Wegloct or Impradence, nay Things made it, been pleafed 1o have read the laft Aé of

¥
. ¥

oo Jb mnecent in tar own Natare, or pers Grace carctully threugh, he would have found
Lo co o ndabley are foondcdted by g, as to that it exprelly provides, that the Pardon fhall

Coove he feverett Cenfure and Pumilhment, fupport the Plea of Innocence, and upon Ne
Wietoor Towait in Expectavion of the Appli-  grilty pleaded, the AZ may be given in Evidenca
i o the Swirors, with Refpect to Dermer’s  to prove the Perfon not guilty,  And, in the Nos

DLE iy, or ob myRIf endeavour to get it made  tion of our Law, it wipes away whatever Guile

Yy
Loty o evea pay iy ewn DMoney towards 1t 1t there was, and leaves the Pedfon innocent, that s,
soaa o, fo o wiclad a Ticart corrupts all, as a very ereat Lawyer and a very wife Man ex-
; 2! y
And the Violagon of my Ou as Lord Chane  preflfes 1ty o rales awwov siot ¢ily pocnam bal rea-
' y, - .
Choesaad of the great Tredl inome repoled,  wm, fle Gl as well as tze Puifbment.
Coetoa v o the Buty of my Ofiice, is made the As to the Reflexon made upon my Anfwer in
soowrion of almolt every Aracle, ancther refpect, as il 10 were not full and direde,

-

Pl endeavour to fhew your Lordfhips, that  and that in Chancery, the Court where T had
e tevarad things chaged upon me are eichier not  prefided, 10 weuld be h-ld an infufficient Anfwer ;
ey or net cruninal s or b your Lordthips thall — Probably je michie be o at is, becaule that:
ey or net creninal s or b your Lordthips fha robably 1 mighe be {o 5 but that i, becaufe thar

e ctierwife of them than [do, yer that they  Plaintft there has a Right to require a Difcovery
Wi thie aecds, nou oo Wickednels, but of of all fuch Faéls asare marerial for his Advantage,
Bhiduhes amd 1F I have ever dore any thing for  upon the Qath of the Defendant, And there-
e Seivice of my Country, of the Conflitution,  fore the Anfwer is not only the Party’s own De-
Gty LEg-fly, and of the Hoyal Fanily, and the fence, but it is to fupply the Plhinufi” with Evi-
Protens Paabhifhment, amd or the Adomimitration  donce, who therefore may except to it as infufli-
Vi publick Jaitice, 1t might not be unfuitable to  cicnt, fo Lo as 1t 15 hore of avlwering to, and gi-

Vo, VI, 6 X vIng,
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ving an Account of all, of every minute Circum-
{tance that he charges.

But do they imagine that to be the Cafe 1n a
criminal Profecution ? or that the Defendant there
is obliged to furnifh Fvidence, or to confels any
thing that may tend to affect or charge himfelf?
No, my Lords; the Anfwer there is only for the
Defence of the Perfon accufed : And Not guilty is
a full Anfwer,

And my Lords, Iinfift upon it, I have givena
full Anfwer to all the Articles at the end of my
Anfwer, where I have pleaded the general Iflue,
and in exprefs Words faid, That 7 am ot guilly of
all or any the Matters contained in the Aiticles, o
any of thent, in mauncr awd forin as they are theve-
in charged againft me s which is of itfelf a direct
and full Anjwer, without more,

And the’ T have fet forth other Faéls, itisonly
where I have thought fome things might be far-
ther explained. But there is no nced to make any
Proof of a Word in my Anfwer, if the Chargen
the Articles is not fupported by the Evidence given
ngamft me,

And I ftill hope your Lordfhips will be of Opi-
nion, that tho’ fome of the Matters mentioned 1n
the Articles are proved, and indeed fome are ex-
prefly admitied by me, and cthers never difputed s
yet that nonce of them is admitted or prosed In
Jindy manici as it is charged i the driicles,

Flaving faid thus much, T preceed to conlider
what has been oflered in Pisgf againlt me.

My Lords, the Preamble of the Articles is -
tended for an Ageravation of my Crimes, by fhew-
ing what Oath I had taken, which I had viol-
ted 3 and what Favours I had received from his
Majefty, and was not fatished with then,

Asto the laft, eive me leave to fay, thatlcan
never exprefs the Senfe of my Heart for his Ma-
jefty’s Favours and Bountics, and that it ought to
be a high Aggravation, 1f 1 have abufed them.

I pretend to no Merit, but that of a Heart full
of Duty and Ze. 1 for his Service s but his Royal
Grace and Goodrefs has exceeded, not only my
poor Services, but cven my Defires and VWilhes.

And whatever becomes of me, 1n whatever
Staic of Life [ am, my Gratitude and Duty fhall
never abate,

As to the Violation of my Oath, no fuch Crime
is made out againft me.

The Oath of Office taken by the Chanceilor
when he enters upon that Office, has no relation
to what is Jaid to my Charge: T have fet it forth
verbatim in my Anfwer, and no Argument has
been attempted to be drawn from it

But it was faid the other Day, that [ had taken
an Oath upon the Statute of the twelfth of Richard
11. which I had forget, beth in my Anfier and i
my Conducl,

As to my Anfwer, 1 beg leave to obferve, that
the Anfwer is fuited to the Charge. I am not
charged in the Articles to have cver taken any

Oath upon that Statute, nor is the Oath fuppofed
to be taken on the third of Nevember at all men-

tioned,

T'he Words of the Preamble, swhich 1s the only
Part of the Articles that mentions my taking any
Oath, are thele:

e« And whereas Thomas Farl of Macelesfield, in
<« or about the Month of Ay, in the Year of
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«« our Lord 1718, by the Grace and Favour of jyjs
¢ Mot Excellent Majefty, was conftitured apgd
« appointed Lord Chancellor of Great Brit iy,
o« and did therenpon talke the ufral O.ith for the e
«« Exccution of that Fhigh Office, whereby he iy
¢t fivear well and truly o lerve our Sovergiu,
«« Lord the King and his People, peor and rich,
«¢ after the Laws and Ufages of the Realm, ang
¢ fuch other Qaths as bave been accrftomed 5 and
«¢ faid Larl continued in this great Ofhce,” &,

Where the other Oaths accufioniedy as weli 2
that particularly aferiled, are conlined to whap |
did thereupen take,. that is, wfor my beiir e
Chanceller in May 1718, Atleddl to my pew
Underftanding it appeared fo.  Ner ad g o
imagine, that it referred to what was done the
third of Newember after, which was but the fipe
as had been done the third of Nevemicr by
fore.

And accordingly my Anfwer 1s coniined t ¢ »
fame Time that 1 was {worn Lord Chancelior L.
fore his Majeflty in Council, the fourtecnin of
May 1718, when I took the Oatn of Gliice fig
forth in the Anfwer s and at the fame time tock
the Oath of Allegiance and Supremacy. And there
is no Pretence that I took any Qarh upen il
Seatute of Richard 11, at that Tuie,

The Words of the Aniwer are,

¢« That in the beginning of Ay, i the Ve
1718, he the (id Farl was, by his Mawdlys
¢ oieal Grace and IFavour, appoimnted 1.orOnan-
«« cellor of Great Brizae, and was fworn belor
«« his Majefly in Council the fourteenth iy o
¢¢ that Month; when the followmng Cath, te-
¢+ jne the ufual Oatl of Lord Chancelior, vis
e« adminiftred to him, <iz. you fhall fwer, L
¢t And the faid Farl, af the jame Tiie, 1008 e
e« Oath of Allegiance and Supremacy, but
e« Qath of Office befides that above fet fortn,

My Anfwer thercfore plainly relates to whit
was chareed, and my taking no Notwe of iy
Qath upen this Statute, ought net to be i
puted to Forgetfulnefs, but to its not being
charged, Tt is not charged, and thercfoe not
anfwered to,

But it is now infifted upon, and grear Sircls
Jaid upon it, that at the noming of Shanis,
which is done in the Exchequer upon the tuird
of Newember every Year, I took an Oath upon
the Statute of 12 Richard 1. which extends w
the Difpofa! of the Office of Maflers in Chan-
cery.

To judge of the Truth of this new Chargs,
your Lordfhips will be pleafed to confidr
what it is that is yearly done the third of i
vember, upon that Occalion of namug of She-
riffs.

The Managers were not pleafed to open what
pafles every Year upon the Nomination of She-
rifis, which had been proper belore they called
the Witnefs to prove it if they had, it migat
have faved me the Trouble of asking any Que-
flions.

But the Examination, and the Teflimony of 2
Witnefs that fpoke indiftin@tly and low, tend-
ed, as I thoughe, to have the Statute entered 1m
the old Book of the Exchequer in obfolete
French, and fo ill read as hardly to be under-

ftood, to pafs for the Form of an Oath then
adminifter’d

[ ]
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r’d upon the Statute which had‘been
uft helore read In l_if{g!f_ﬂw to your L.ordfhips at
the Tables and fo it might be taken to be an
Oath conceived in the Words of the Statute, ex-
rending to all Nominations of Oficers, and to
A1l Times, and not confined to that Occafion,

1 did therefore afk fonme (Qu:_ﬁlons, not to
quibble awiy an Oath, as one of the Managers
was pleafed to exprefs it, b‘ut to have tl_}c Matter
1iid before your Lord{hips in 1ts true Light, and
which came out to be thus.

The Lords of the Privy-Counciland the Judges,
heing affembled for n:u_ning Sherifis for Eh{:: {ol-
lowing Year, at the Time and Plice appointed
for that Purpofe, the Act of Parliament of 12
pihard 11, is read, direfting feveral Perlons to
be fworn, concerning their naming of Sheriffs,
and of fome other Officers fpecify’d In the Act,
and with general Words extending to more 3
e an Officer gives a bible to every one
of the Privy-Counfellors and Judges prefent, who
21, oneafter another, kiflsit; but nothing is faid
to them by the Officer or any onc elfe, nor are
[poken by them.

't has been much doubted how this
or taking an Qach,

!
’
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~dminifte

any Words
I know
could be called Swearing,
But that is not at all what T infilt upon.

There being fonething {acred in the Ceremony,
I arvee the Altion lould ke confider’d as a fo-
Ln Unertaking in Nature of an Oath, to ob-
fove that Statute in the Bufinels we were then
entiing Upon s and o1t s hngagement to pro-
.-l then to name Sherifls according to the Di-
rotion in that Statute.

And accordingly this is repeated every Year
upen the like Occafion, though the Perfons are
ehe fume, and has been fo by me for feven Years
together, before 1 was Chancellor, and for as
many {ince.

Pur to extend this farther than that Occafion,
i, | humbly infilt upen 1, going beyond what

the Action then done imports. |
The Statute plainly relates to Nomimnations or

Flections, where Numbers of Perfons are cal-
led together to name Officers; the very reading
e Sratuce fhews it, and when I come to fpeak of
e Conftrudtion of that Aét of Parhaiment, it
will be yer more plam.

And when it provides, ¢ That the Chancellor,
«« Treafurer, Keeper of the Privy Seal, Steward
¢ of the Kino’s Houfe, Chamberlain of the King,
« Clerk of the Rolls, Juftices of the onc Bench
 and of the other, Barons of the Exchequer,
« and all others, why fhall be called to ordain,
« name, or make Juftices of the Peace, Sherifis,
¢ Iifcheators, Cuflomers, Comptrollers, or any
¢ other Officer or Miniter of the King fhall be
“ firmly fivorn, &¢.” [ take it to mean that they

e

fhall be {worn when they are fo called together,

and met.  And the Pradtice is accordingly.
There are fome old Statutes that {ay, that the

Chancellor with the Council fhall appoint Juftices
of the Peace, the Treaflurer with fome others

fhall name Cuftomers, &e. Bu the Ufage at this
Time is, (and it has been fo for fome Hundreds
of Years) that the naming of Juftices of the
Peace, is in Fa in the Chancellor only s of
Cultomers and Comptrollers, in the Treafurers
and many of the Perfons named in the Statute
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meddle not with naming any of the Ofhicers com-
prized within either the particular or general
Words.

If therefore, my Lords, the Bithops were de-
fired to draw up a Form of an Oath to be taken
upon tiss Statute by all the Perfons attending on
the third of Nevember for the Naming of Shenfls;

I prefume they would confine the Oath to the par-
ticular Occafion, -

I fubmic to their Confideration, whether thev
would draw 1t up o, that every one pr{:ﬁ:IfE
fhould fwear that he would obferve this Sta-
tuie, or not go contrary to this Statute, in the
Nomination of Officers which he lias not any
Richt or Power to name, nor s ever called
to name: Whether they would {rame Tuch an
Oath, whereby the Judges fhouald fivear that they
would not name Juftices of the Peace, [ifchea-
tors, Cuftomers, or Comptrollers, for Gift or
Brocage, Favour or Aficttion, when they cannot
name them atall, cither by Provifion of Law or
by Ufage.

I apprehend this would be an improper, if not
a vain Qatdh,

And a conftrutive taking of an Oath, whicli

is all that can be infifled upon here, ought not to
be carried farther than would be proper to ci-

prefs in Words at length.

And thercfore, asall the Perfons afiilling therc
certainly take the fame Oath, and many of them
have nothing to do with the Choice, or naming
of any of the other Officers in the At belides
Sherifis 3 and 25 this Aétion yearly repeated cn
this particular Occafion, fhews it to be intend.
ed to relate only to Sherifs; 1 have always
thought that it went no farther than to oblge
mes that n the Affair, which we were then en-
tring upon, I fhould adt according to that Sta-
tute.

And Tam perfuaded, that in this Cafe, I have
the univerfal Concurrence of the Judgments o
others. For I do not believe that cver any Per-
fon that affited on that QOccalion, had the
lealt Apprehenfion of his then taking an Quth,
which related to any thing but that particular
Occafion.

But if they all did fake an Qath fo exten-
five as to reach to the Difpolal of 2ll other
Employments, (which is the Senfe wheremn 1
believe the Managers would have the Words
of the A& to be underftood,) God knows in
what Guilt many of them have mvolved them-
{elves.

It is a Part of the Statute, and Part of that to
which the Perfons called to name Officers are di-
rected to be {worn, That wnoune who fues by bunfelf,
o by any other, in private, or openly, to be in any
manicr of Office, fball be put dule the fame Ofjice,
or aiy other.

Will thefe Gentlemen urge that every Lord
Treafurer, Lord Commiffioner of the Trealury,
or other Lords in great Employments, that give
Places, or name Perfons for Places to the King,
and have once attended at the meming of She-
rifts, have been guilty of a Violation of this Oath,
in every Inflance, where they have named any
Perfon to any Office, who, by himielt, or his
Friends, ever afked for the Place given, or for
any other ?

[ can-
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I cannot imagine that they will attempt to car-
ry it {o far. Butif they do, I will yet prefume,
that your Lordfhips will not, by {uch a new Con-
ftruction, condemn {o many Perfons that are in-
nocent, or thought themfielves {o.

Idence I think myfelf not to have taken any
Oath upon the Statute of 12 Kie, I, which any
way extends to Malters in Chancery 5 and I hope
your Lordfhips will think {o too.

Whatis the particular Meaning of this A, and
what Argmnmus may be drawn from the Provi-

fion therein, I fhall not trouble your Lord{hips
with at prefent, but fhall referve the Confidera-

tion of it for another Place: But as to the Charge
of violating an Ouath founded upon it, Jet the
Obfervations T have made, from the Frame of
the At and the Nature of the Action at prefent

{uffice,

The fubje@ matter of the firft Articles, as
thev fland in Order, and which I believe has given
rile .o this Profecution, is the taking Money for
the Places of Malters in Chancery 5 long pradtifed
without Blame, though made my great Crime,

What has been urged from the Nature of the
Office, the Oath which the Mafters ke, and
the Commiflions granted to them, together with
the Maller ot the Rolls and the Judges to hear
Caufes tn the Ablence eof the Chancellor, will not
have any Weight in the Queflion, whether it be
criminal to take Monzy on admitting them.

I beg leave to fay, that the Office anciently was
quite different from what it is now, fo that it is
in a manner forgot what it originally was, One
Branch of their Office anciently, and then reckon-
ed of Importance, was the framing Writs, which
arc now made out by the Curfitors; and thac
which is their greatc Bufinefs now, there appear
no Footlteps of being done by them, orany others

anciently.

Their Bufinefs now is chiefly preparatory to
the Determinanion of the Court of Chancery upon
References made to them by the Court, in order
to thetr flating Things to the Satisfaction of the
arties 5 or reducing the Difpute to fome few
Heads, in which they difler, for the eafier Deter-

mination of the Coutr,

And that which they arc moft generally em-
ployed in thus, 15 matter of Accompts.

Very frequently the Parties, after having had
the Irems examined and proved, agree belore the
Maller the whole Accompt, and almoft always
the greateft part of it.  And if the Parties are dit-
Latishied, they are at Liberty, by ObjeQions in
Writing which are called Lxceptions, to flate to
the Court the diftinét Items which they difpute,
by which means the Court is eafed of the Confi-
deration of all the reft of the liems of the Ac-
compt. And the Malter makes no Judicial De-
termination 3 but when he makes his Report has
only done the Drudgery of an Accomprant, com-

pared Vouchers, heard Objections, convinced the

ny
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Parties as far as he could, and then ftated tha
whole Accompt fo as he thinks is right s whiey
at laft has 1ts Force, not fiom him but from 1
Court, which confirms it if not difputed, or ¢x,.
mines the difputed Points it defired,

Upon References to them whether Anfwers aye
futlicient, they are to compare the Words of ).
Anfwer wich the Words of the Bill, and ftate we.
ther they find them full: And if the Parties ¢q
not acquicfee i the Mafler’s Opintor, the Cour
takes the Trouble to make the Compariton,

They are likewife Calhicrs, rot of the Court
but of the Suitors, and always ac their Prayer,

And the Parties have this Advantage in Laving

. . )

the Maflers for their Cathiers, that they have 4

ready Blethod to cormpel Payment by Order of

the Court, and a Commitment of the Perfon T

Sequeltration, (that is feifing all their Eflates and

Iiliccts,) or both, upon fuch Order, in a fhorr

and cheap way 3 whereas againit other Cafhiers

they muft be put to the Charge and Delay of 4
tedious Suit, it the Money be not paid,

And other Officers, whole Places are allowed
to'be fold, do the fame Things, make Reports o
ftate Falts on References, are Cafhiers of il
Money brought in, and tax Cofts, which is ano-
ther thing the Maters do,

As tothe Oaths it is the old Outh, before the
Office was fo greatly changed ; what Advice o
be given to the King it refers to, will be hard |
believe to explain, and has not Leen attempicd ;
but 1t the Writs requiring their Artendance here
were looked into, pofiibly it may be thought, that
anciently they atteided your Lordthips in a man-
ner different from what they now do, and have
Gone from before the Time of our Memory,

And as to the Commiflion to hear Ciufes in
Ablence of the Chancellor, that makes no more
Variation in the Nature of their Office, than i
doth in the Office of Clerk of Afiize, (exprefly
allowed in the Statute of £do, VI to be difpofed
for Moncey) that the Clerk of Affize is conftantly
joined with the Judges in the Commiflions ef Oy

and Terminer and Geal Delivery, for the Trial of

Criminals, cven for capital Crimes.

To proceed therefore to the Points of the
Charge.

It is founded fingly, upon the taking Money for
admitting the Matters into the Office; and the
Mairer of taking 1t extesfvvedL without reference
toany wangof .. oo Party admies
ted 5 and thereic CuLnaned, unlefs
the taking of Mone, - .07 00 Cales crimi-
nal, or thar the Manner or ta. g, or extorting it
m tacfe Cafes malke it {o,

Thercfore Twill firft fpeak to the general Que-
ftion, whether taking Money upon Occafion of
purting in a Mafter, 15 inall Cafes criminal initfelf]
or by the Common Law, or made {o by any Sia-
tute which fubjeis 1t woany Judament or Punith-

nenl,
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~ent, which can be prayed in this Profecution ;
. | have exprefled it tn my Anfwer.

And that which I humbly infit upon as to the
frlt, that is, whether it can be faid to be wicked
or criminal in itfelf, or from the Reafonand Na-
wre of the Thing, 1s this: ‘

An Office may be confidered in two Refpets;
Firft, with Refpect to the:Duty 5 that is, the Con-
cern of the Publick ; that the Perfon be duly qua-
ified to difcharge his Office well. Secondly, with
Refpect to the Profit and Advantage; and thats
merely private, and concerns the Officer oniy,
and whil(t he difcharges his Duty well, without
Extortion, or other Misbehaviour, the Publick is
little concerned in it, whether the Profit be more
or Jefs. As in thofe Offices, which are very nu.
merous and of great Confequence, that may be
exccuied by Deputy 5 provided the Députy be-
have himfelf well, the Publick has never concern.-
ed 1efelf what his Su!ary or Allowance from his
Principal is, whether 1t be greater or lefs.

And as the Perfon who is put into a very be.
neficial Office, fuch as one of thefe, for his Life,
has not any antecedent Right to the Office, and
therefore not to the Profits arifing thereby 5 and
he that prefers him is not bound to give it him
therefore when he puts him into it, he in effett
arants him all the Profits of the Office for his
Life: And if the Officer make him a Prefent for
it, cither unexpected, by way of Thanks after he
is put in, or expected, which he had told him of
betore, or give it at the Time, or before that he
is admitted 3 I fee not any Immorality either in
the Giver or Taker. It is Money given for Pro-
fits to be received during Life,

The Publick is concerned only in the Goodnefs
of the Officer, not how advantageous to him the
Grant of the Office is, nor in the Inducement
which he that appointed him had to put him in;
whether Friendflup, Acquaintance, Relation, Im-
portunity, great Recommendation, or a Prefent.

I agree, that a Perfon taking a Prefent and put-
ung in an unfic Perfon, when he knew him to be
fo, or had juft Ground to believe him fo, is cri-
mmal : Not becaufe he has taken a Prefent, but
becaufe he has prejudiced the Publick knowingly :
It may be an Aggravation, that he had ‘taken
Money ; but the Crime is, the Wrong done to
the Publick in the Perfon advanced. It had been
the fame Crime, had he done it for the fake of
Rindred, or Friendfhip, or for Recommendation,
or any other Reafon,

Gut if a Perfon very well qualified be placed in
an Ofhice, and the Publick has all the Advantage
from him that it can have from an Officer in that
Poft, and fo I who placed him, have well dif-
clurged my Duty to the Publick 3 is it material
how well I loved him, how nearly he is related,
who it was that perfuaded me to prefer him, or
what he gave me on that Account, whether be-
fore, or after he was put in? Will any of thefe
Circumftances make me criminal in an Aétion by
which T ferved the Publick well?  If the Publick
have all the Benefit it can have, where is the Im-
morality ¢ where is the Crime, if I have an Ad-
vantage too? efpecially if Ufage hasin fome fort
annexed that Advantage to my Office, which is
taken from his?

0. 1know it may be objeCted with great Ap-
pca‘m nce of Reafon, that this Practice is dangerous,
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it leads to Inconveniencies, it is a Temptation to
him that difpofes of Places to make ill Officers,
and 2 Temptation to the Officers to extort Moncy
and abufe the Subjects, in order to get up their
Money again.

Anf. But is it therefore a Crime, where the
Temptation is refifted, and very good Officer is
put in, and he behaves himfelf perfectly well?

The Point of the Charge now under Confidera-
tion refts fingly on this, that I ook Money for
admitting Mr. Fraucis Elde (for inftance) ; and tho”
taking Money is a dangerous Pratice, and may
be a ‘L'emptation to letinan il Man, s it there-
fore a Crime to put in Francis Elde, who is not al-
ledged to be an ill Man or any way unfit, and is
really an exceflent Mafter ?

This Argument concludes, only that the allow-
Ing it to be generally practifed is inconvenicnt, and
may in the Deliberations of the Legiflature be pro-
perly ufed to prove it fit to be reftrained bya Law:
But 1s not of force, in a Court of Juftice, to prove
it to be a Crime in every inftance, becauft it may
occafion a Crime in {ome,

Farther, as to the Matter of Temptation to put
In one unfit

The Liberty of preferring Relations to Offices
is 2 Temptation to put in Perfons upfir; and,
without doubt, has often prevailed. Suppofing
therefore it might be proper matter of Deliberation
n the Legiflature, how far a Reftraint fhould be
put upon it; yet, in the mean time, is advancing a
Relation toan Office, which he is fit for, a Crime,
becaufe in other Inftances it has occafioned a Crime,
or may do fo, or is a Temptation to it? And
would it be a fufficient Charge of a high Crime
again(t me, tofay that I illegally and corruptly put
into fuch an Office 4. B. my Son or my Brother 2
I apprehend not.

Tl a Reftraine is Jaid, the Thing may be inno-
cently done,

It a Reftraint be laid, the Law will operate up-
on it, {ofar as the Reftraint extends ; but farther
than that, and the Confequences declared to enfue
thereupon, it will remain as before.

Confidering this therefore in itfelf, and upon the
Reafon of the Thing, where is the Force of the
Argument? You took 5000/ for putting in
Mr. Elde or Mr, Thurflon, a very fit Perfon and
an excellent Mafter, and therefore you are crimi-
nal, becaufe fome body elfe at another Time may

put in another Mafter not fir, upon his giving a
Prefent,

If this then be not criminal in it{clf, how do
they prove it to be {o by the Common Law?

Theonly Cafe they have inftanced as any Au-
thority for that Purpofe, is that of Steckswith and
North in Moor’s Reports.

But here give me [eave to fay, that it was proper
and juft for-the learned Managers ro produce, in
making out their Charge, all their Arguments on
this Iead of the Illegality of this Practice, that
there might be. a proper Opportunity of weighing
them, and giving them a fatisfactory Anfwer {if it
could be done) at this Time of my Defence, and
I prefume they have done fo.  But if they {hould
think fit to referve any frefh Argument for their
Reply,which we fhall apprchend may want an An-
fwer, your Lordfhips will, in that Cafe, give me
leave to infift upon a Right of taking proper No-
tice of 1t afterwards, and not let chem reap any

cY Bene-
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Bénefit by lying by, in fuch an unprecented man-
ner, and expe@ing your Lordihips Judgment,

without hearing the other Side upon it
The only Cafe, I fay, which they have inftanced

in, is the Cafe of Steckwith and North in Moor’s
Reports 781. I have looked upon the Cafe as it Is

in that Book, and it appears to be thus:
¢« Nprth was fined in the Star-Chamber, for that

<¢ he, being Sheriff of Nottingham in the 43d Year
< of Queen Elizabeth, took Money for the Goaler-
«¢ fhip and Bailiwick for that Year; he gave them
<« firll to hisServants, who fold them, but he him-
¢¢ felf received the Money. And this was adjudg-
<« ed tobe letting to Farm of his County, contrary
¢« to the Statute of 4 Hen IV, cap. 5. Yet there
«« note, that the Statute itfelf gives a Penalty cer-
<¢ gain and pecuniary, and is maltnr probibitum, non
<¢ i fo. But the Court took ir, that in as much as
¢« Corruption follows upon the Covetoufnefs of Of-
«¢ ficers,and they are forced thereto by thePrices
«¢ which they give for Things which ought not to
¢ be fold ; that this putting to Farm and felling
¢« of Offices, is malum in fe, and fimable”.

It appearshere, that thiswasa Profecation upon
the Statute of 4 Hen. IV, for the Point adjudged
was, that this was contrary to that Statute, and
therefore whether what was done, wasagaint the
Common Lasw, or malum in /¢, or not, wasnot at
all in Judgment before the Court.

And the mention of that is introduced as fpoke
to remove a Doubt, how North came to be fined,
when a particular Penalty is (as it is there faid)
aiven by the Act of Parliament.

But that is a grofs Miftake in the Reporter ;
the A& of Parliament 1s very fhort, I defire 1t

may be read.

Ie was read, as follows:

< Stat. g, Hon IV, cap. 5. Every Sheriff fhall
<« abide in proper Perfon in his Buifiwick for the
¢« Time that v fhall be fuch Officer, and that
¢ he fhall not et the Bailiwick to farm to any
<« NMan, for the Time he occupieth fuch Ofhce;
<t and that the faid Sheriff be fivorn from time to
¢¢ time to do the fame in efpecial, among(t other
¢ Articles comprized in the Oath of Sheriff.”

Your Lordfhips obferve, that there is in this Act
only a prabibitory Claufe againft the difpofal of fuch
Bailiwick, but no pecuniary or other particular
Penalty of any kind, inflited by that Statute: S0
that it could not be a queftion whether a Fine was
proper, as that Reporter fuppofes.

The Fxanefs of the Report therefore 1s not to
be rely’d upon, and what other Miftakes may be
in it. I know not. Indeed it 1s a polthumous
Work, uncorre@t Notes taken for his own ule,

and not intended to be publifhed.

But however, taking it for Truth, that fome of
the Judges did fpeak to the effect in that Report :
It is 2 common Obfervation, that when Judges
are proceeding in the Cafe of a plain and exprefs
Law, Words ufed by them that tend to difcounte-
nance and farther expole the Crime then cenfured,

are of no great Authority.
The very fame thing is done in Lord Chief

Tuftice Coke’s 12th Report, with refpect to turn-
ing arable Land into Pafture; againt which there

was then an A& of Parliament in being; and
Earther to difcountenance it, it is there faid to be
malum 1w fe.
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And in many Places, Ufury is faid to be 4,
Ium in [e, and with greater Colour; and yet I
believe a Profecution for 1t, would fearce pe
thought maintainable, farther than the A& of Py
Jiament will juttify 1t.

But as to this particular Matter of 2 Sheriff fet.
ting his Bailiwick to farm, before it was fpecia])
reftrained by Adts of Parliament for that Purpﬂfey
there are many Footfteps of its being an ancien
and allowed Practice,

The Stat. de attinflis, Raft. Sheriffs 5. containine
feveral Provifions about Sheriffs, dire@s, thy
<« that Statute Thall extend as well to thofe which
«« were Sheriffs and other Minifters, that let g
¢ Jeafe their Batliwicks as to Sheriffs and other
¢« Minifters which hold their Bailiwicks them.
¢¢ felves.”

Where the Sheriffs holding their Bailiwicks
themfelves, or letting them to Lcafe, which i
letting them to Farm, is fpoken of as perfedly
indifierent.

Nor is the Expreflion fuppofed to be ufed in
Moor, pretended to be built on any precedent
Authority or Faét, but is barely the Reafoning of
whoever he was that ufed 1t, from the Temptarion
to which Officers that pay Money are expoled;
and how juft it is, I{ubmit upon what I have laid
before your Lordfhips on that Subject. Tho’ the
Danger from that Temptation 1s much greater in
the Cafe of Bailiffs and Sheriffs that have only ie-
norant People to deal with in remote Parts 1n the
Country, where it is difficult and chargeable o
obtain Redrefs, than in the Cafe of Maflers in
Chancery, that act under the View almolt of
a Court of Juftice, and where Perfons wronged
have an eafy Opportunity cvery Day to obtain
Redrefs.

So that this loofe Expreflion mentioned by
Mousr, (coupled too with a grofs Miftake) not at
all to the Point of Judgment, 1s of very little force
to prove the Cafe to which it is applied to be
againft the Common Law, and of lefs to prove
the prefent Cafe to be fo.

What then is there farther offered ¢ Do they
thew that by the Common Cuftom of Euglzid,
which is preperly the Common Law of -
Jand, the taking Money for Offices has been,
from Time to Time, punifhed, or condemned as

criminal ?
No; it is admitted on the one hand, that

there is not one Inftance of its having been pu-
nithed or condemned as criminal, at the Common

Law:

And on the other hand, it is notorious, that mn
f2ét the greateft Offices have anciently been fold
even by the Kings ; and that not in a clandeftine
manner, but fo that the Price, and what 1t was
paid for, have been entercd upon Record.

The Inftances have fome of them been men-
tioned.

Richard the Son of Alured, in the 5th of King
Stephen, was to pay fifteen Marks that he might
fit with Ralph Baffet for the Pleas of the King,
which Ralph Baffet was then Jullicier.

And Walter de Grey, in the feventh of - King
Yobn, gave the King 5000 Marks to have the
King’s Chancery for his Life, and the Bithop of
Norwich engages for the Payment. ‘

I have the Copics of both the Records here i
my Hand, if there be any doubt of them.

Nor
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Nor are our Hiftories quite filent, In Hollin-
fiead, 1N the ffth Year of Rfcf_;ard I. (who
was one of the intermediate Kings between
he two Kings I have named) 1t appears what
was done, almoft with the Sanction of Parlia-
ment, certainly with their Notice, and not with
their Dillike.

«« The King (fays the Hiftortan) called a Par-
« liament at Nottingham, and the firft day of their
v« Seffion Gerard de Camvifle was difcharged of the
¢« Office of Sheriff of Lincoln, and difpoflefled
«« poth of the Caftle and County. And fo was
« likewile Hugh Bardolf of the County and Caftle
« of 2ork, and of the Caftle of Scarborongh, and
«« of the Cuftody and Keeping of the County of
o [Vefpmoreland.  The which Offices (as he goes
« on) being now in the King’s Hands, he fet
« them on Sale to him which would give moft.
« Tereof it came to pafs, that where the Lord
« Chancellor offered to give fifteen hundred
« Marks beforehand for the Counties of Fork,
« Linceln and Northampton, and one hundred
«« Marks of increafe of Rent for every of the
« fame Counties; Geffery Archbithop of 2ork of-
« fered to the King three thoufand Marks afore-
« hand only for the County of 2ork, and one
« thoufand Marks yearly of increafe, and {o had
~« the fame committed to his Regiment.

And in the Cafe of Magdalen College, in the fif-
teenth of King Fames 1. reported in 1 Kolls’s Re-
ports 157, Sir Henry Hobart then Attorney General,
and foon after Lord Chief Juftice of the Common
Pleas, argues from 1it, as a Principle not to be
contefted, That if any one procure an Office to
him{clf for 1000/, of the Gift of the King, the
Office 1s not loft by the Statute of 5 6 Ed, VI,
which fhews the think not wicked, not malum in
[, or againft the Common Law, for the Preroga-
tive cannot extend to what is {o,

My Lords,

Whoever makes the Grant, or receives the Mo-
ney, the Kingor a Subject, the Tempration under
which the Officer who paid 1t lies, to reimburfe
himfelf, is the fame. And if the Strength of that
Temptation make the thing criminal, it will make
it fo 1n all Inftances,

It has been taken notice of by thofe Gentlemen
who are of Counfel for me, that the Provifoesin the
very Statute of 5& 6 Ed. VI, prove, that this is
not againft the common Law, or criminal in itfelf,
at the fame time that it putsa particular Reftraint
upon the Practice of buying and felling Offices, or
Deputations to Offices.

Give me leave to add fome Obfervations upon
the Provifoes in that Statute,

Seét. IV. containsa Provifo, that this A& fhall
not extend to any Office whereof any Perfon is
feized of any Eftate of Inheritance.

Suppofe a Man that has an Office of Inheri-
tance takes Money from a Perfon whom he ap-
pomts as his Deputy ;

Is not that Deputy as liable to be tempted to
remburfe himfelf by Extortion or Corruption,
s 1f his Principal had but an Eftate for Life?

Can a Deputy’s Behaviour turn upon the Title
of his Principal? So that 1000 /. (for inftance)
pud by him, will certainly make him corrupt, if
his Principal holds his Office for Life, but will
not make him guilty of the lealt Misbehaviour, if
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his Principal have the Inheritance of the Office?

This Provifo 1s therefore plainly founded only
upon the Regard the Law-makers had to the Pros
perty and Intereft of fuch Owner of an Office,
which they- would not prejudice, and therefore he
1s left at full Liberty to fell the Office itftlf, or a
Deputation to it. |

But if to take Money from a Perfon who is to
have or execute an Office, were unlawful by the
Common Law, or wicked in itfelf; it is impoffi-
ble that the Owner of the Office could have a
Right 1o that wicked or unlawful Gain; nor could
the Law-makers have any regard to it.

And f{ince here they are careful not to take it
from him, they allow it, They in effeét make a
formal Declaration that it is lawful, and that the
Provifion made by that A¢t is not {0 neceffary, as
that it fhould in any degree interfere with his pri-
vate Property in that Inftance,

EFarther,

Sett. 111 makes void all Agreements, Bondsand
Promifes for Money, for any Office or Deputation.
But Scé, VI, provides, that the A¢t thall not ex-
tend to Agreements, Bonds, ¢, made or con-
cluded Lefore the firft of March then next,

"This {uppoles it the Praétice at that Time, not
only to give and take Money for Offices, but to
make formal Contralts for that Purpofe, which
the Courts of Juftice were to compel the Peifor-
mance of.

Does it condemn them as criminal m them-
felves, by reafon of the Danger?

No : on the contrary it does not efteem the
Danger fo great, as that to avoid 1t the Property
arifing upon thefe Contracts fhould be taken away,
or at all impeached: but leaves a Remedy in a
Court of Jultice to enforce the Performance of a
Contract, which muft neceflarily caufe a publick
mifchief, if that were true that it is unlawful in
itfelf, and that its Unlawfulnefs arifes from the
Mifchiefs confequent upon paying Money on that
Occafion.

Had the makers of that Law been of the Opi-
nion which thefe Gentlemen feem to be of, and
thought fuch Traffick a Wickednefs, it had been
impoffible for them not to have put a Stop to i,
and abfolutely difannulled all Securities and Cau-
tions for the Performance.

I do not fuppofe the Form of Expreffion ufed
in this Provifo will be critcifed upon, or that it
will be urged that the Words of this Provifo only
import, that thofe Bonds are left i fueh Foree as
they wonld bave been, if the A bad not een made,
and does not make them good.

That would be a poor Subterfuge. The Pro-
vifo makes them not good, ’tis true, Why? De-
caufe it plainly fuppofed them to be good belore s
but that Seét. 11, would make them void, if this
Provifo did not prevent it; and this Provifo is on
purpofe to preventit, and for nothing elfe.

And would the makers of a Law, would thefe
Gentlemen in makinga Law, inferta Provilo thae
Agreements thould continue of {uch Force as they
were before, if they thought them of no Iorce be-
fore? Nay if they thought them not only void,
but mifchievous¢

The faving a Right of Action upon fuch Bonds,
and making a Provifo in Favour of them gives
them fuch Countenance, that thofe that had any

fuch would cerrainly infift upon them, and the
Perfons
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Perfons that were bound would be difcouraged
from difputing with them what the Legiflature did
not think fit to deprive them of, and would there-

fore pay without ftanding a Suit.
There is yet one Provifo more in this Alt, ma-

terial to the prefent Purpofe.

~ Se@. VIL provides, that this A¢t fhall not ex-
tend or be prejudicial 1o the Lords Chief Juflices or
Fudges of Affize ‘« but that they may do in
¢ every bebalf touching any Office to be given or
<« granied by them, as they might bave done before
< the making of this Aty any thing above mention-
““ od fo the comtrary theresf in any wife nolwith-
< flanding,

This plainly implics, that at that Time, and
before, 1t was the Practice for the two Chief Ju-
ftices and Judges of Aflize to take Money for the
Offices in their Courts, elfe nothing in this A&
could extend to what they zfually did, or be of

any Prejudice 1o them,
And it thews too, that the Law-makers did not

diflike the Practice.

I beg leave to fubmit to your Lordfhips, whe-
ther this doth not amount to a Declaration of
the Law, that the taking Money for Offices, what-
ever Danger there may be from it in {ome Cales,
does not neceflirily in all Cales, caufe bad Of-
ficers to be made; nor the paying it make the
Officer extort: For the Nature of Things changes
not with the Titles of Perfons, An Officer that
pays Money to a Lord Chief Juftice, will be un-
der the fame Temptation to get it up again, as
he that pays to a Lord Chancellor.

As to the Wording and Form of Expreflion of

this Provifo, T take it to be very clear, that the

Words [as they might bave done before the making of

this Af]are declaratory; that they might before
the making of this At take Money for Ofhces ;
and becaufe in the Cafe of thofe Oifficers the

Danger was not fo great, it is {till faved and pre-

{erved to them.
If it be faid that nothing is faved to them but

the doing wwhal they might have done before, and
that they conld not before lawofully take Money for
Offices 5 I beg leave to anfwer, thatif that be fo,
the Claufe is perfectly frivolous. A {trong Preju-
dice again{t the Ixpofition that makes it fo mnall
Cafes, but much more {o here,

For as the Judges are always Attendantsin this
Houle, and this Claufe greatly concerns thems it
is highly probable that it was drawn up and pro-

pofed by themielves.
And if taking Money for Offices were then

elteemed criminal s if the Notion 15 right which is
now contended {or, that taking Money for Of-
fices was againft Law, was Corruption; and that
this Law was then pafling to lay farther particular
Reflraints upon it ; is it poffible that the Judges
could prefume to afk not to have a Difficulty or
Difcouragement laid upon their being guilty of
Corruption, or their doing a thing unlawful 2

Or is it poffible that the Lords and Commons

{hould confent to 1t ?
Or if the Judges would afk 1t, would they not

have made it effectual? Would they, by pro-
poling the Provifo, in eftect, own a corrupt Pra-
ctice, and their Refolution to continue 1, afk Pro-
vifion for ir, and be indulged; and yer not afk

what would effeétually jultity them in 1¢?
I hope therefore that what is charged againft

2
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me is not condemned by the Common Lay ¢
Ufage of this Kingdom. 1t it be, it properly 1,y
on them to make it out ; but they have thewn g,
thing to prove it; not one Inltance of its bejper
punifhed at Common Law, or blamed ; no; oo

‘Citation out of the old Books of the Commen

Law, precedent to the Aéts of Parliament mgde
relating to Things of thatKind. On the congpy.
ry, 1 have fhewn 1t practifed in the highet [j.
flances, without Blame or Cenfure: And thag .
veral Claufes in the Statute of £, 6. were Plainly
founded upon a Suppofition of this Praltice bejpo
allowed by the Common Law, and continue he
Allowance of it, in fome Inftances, to this
Day.
This is what T had humbly to lay before your
Lordfhips, with refpe¢t to the Common Ly,
And I fhall now confider it as 1t {tands upon the

Adts of Parlrament.
And as to Alts of Parliament relating to this

Matter, they have fuggelted only two, the Sp-
tute 12 Ric. IL cap. 2. and the Statute 556 £4, V],

cap. 106.
As to the Statute 12 Rich II.  The Provifion

of this Statute 15 to bind thofe who make or name
Officers in the Cafes to which it extends, under an
Qath to obferve the Direétions of that Statute ip
their fo doing.  And I hope I have already fully
anf{wered the Pretence of my having takenan Ogath
upon this Statute, which extends to any of the
Officers in the Court of Chancery, I fhall now
confider that Statute and what may be urged from

it, alittle more particularly.  And,
1. As I have already mentioned, I take the Sta-

tute of 12 Rich, II. to relate only to fuch Nomina-
tions as are in nature of Eletions; that is, fuch
where the Nomination is in feveral Petfons.

In thofe Cafes 1t is common with us to have {uch
QOaths adminiftred, but not i others,. We find
them in Colleges, and other Bodies of Men,

The great Ufe and main Intent of fuchan Qath
in thofe Cafes 15, to prevent Combinations, Strife,
and Brigues, where che feveral Perfons concerned
will naturally have feveral Views.  And the Ani-
mofities and Contentions arifing thence among {o
great Officersas this Statute takes Care of, might
greatly affect the publick Peace.

The Things which caufe moft Contentions on
fuch Occafions, are Money, Adffcciion, (by reafon
of Kindred or Friendfhip) and grea: Selicitations.

Accordingly this Act extends to all three, and
takes Care to torbid the laft (Soficitation ) wholly ;
and the being influenced by either of the former.

The Perfons cafled to name, or make Juftices of
the Peace, Sheriffs, or any other Officer or Mini-
fter of the King, are fo be fworn, that they ueither
name sor make them for any manner of Gift or Bro-
cage, Favonr or Affetion s nor any that purfues by
Limfelf or any other, privately or openly to be in aiiy
manner of Office, be put in that fame Office, or anv
o'her s but that they make all fuch Officers and Min:-
Siers of the moft good and lawful, and the mosk fuf-
cicil to their Knowledge and their Confeience.

My Lords, in the next place,
2. The Words of the Statute phinly import a3
much; that the Nomination there meant, iswhat

is made by feveral Perfons when they are called
together,

£c I:
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« It is accorded and affented, that the Chan.
« cellor, Treafurer, Kecper of the Privy Seal,
« Sreward of the King’s Houfe, Chamberlam of
the King, Clerk of the Rolls, Juftices of the
one Bench and of the other, ‘Barons of the Lix-
« chequer, and ullfot_hcrs who {half be ca ]EC! to
« name or make Juftices of the Peace, Sheriffs,
Richeators, Cultomers, Comptrollers, or any
«« other Officer or minifter of . the King, fhall be
« firmly fworn that they neither name nor make
« Juftices of Peace, Sheriff, Lfcheator, Cufto-
«« mer, Comptroller, or any other mmifter ot the
« King, &e. for Gift or Brokage, Favour or At-
« foQion, £9¢.

[ own, that there feems fome Difficulty as to
this, becaufe 1 do not know of any law, at that
tme, that any of thefe Officers, except Sheriffs,
core named by an Affembly of feveral Perfons,

Bat though there were no law requiring i,
there might be an Ulage to do it, by fome Di-
rétion from the Crown for better Information,

And what 1s now done 1n relation to Sheriffs,
wins 10 fome part upon fuch Ufage continued
down to this Time, wichout any law, that I could
wver hear of, for to fupport ity as to a// the Per-
{ons who now meet to name them,

For by a Statute of o £d. II. called the Statute
of Sherifts, printed in Rafl. Tit. Sheriffs 2. ¢ She-
e riffs are to be afligned by the Chancellor, Trea-
« furcr, Barons of thelixchequer, and by the Ju-
+ flices,

By 14 Ed. 1L cap. 7. Rafl, 12.

«« Sheriffs fhall be ardaried by the Chancellor, Tiea-
t furcir and Chief Baron of the Exchequer, taking to
“ theii the Chicf Fuflices of the one Bewch and of the
“ gihery If they be prefeat: dnd in the Abfence of
< the Chancellsry by the Ticafurer, the Bavons of the
« Exchequer and the Juftices. dnd that fhafl be done
“ vearly on the Moriew ﬁf All Souls (that is the
“ third of Noveadber) in the Exchequer.

This 1s the Statute that fixes the Time and
Plice now obferved.

But as to the Perfons, though the Juftices of
both Benches are in the firft A&, yer none of
them, but the Chief Jultices are in the lat.  And
the Lord Privy Seal, Lord Steward, Lord Cham-
berlain, and the Clerk of the Rolls, and other
Lords of the Council, are in neither,  And yet by
conftant Ufage, all thefe attend ar the naming of
Sheriffs and, asthey fee occafion, give their Ad-
vice and Aflitance, and all take the Qath.

And by ke Ufage, which we cannot now ac-
count for, there was probably fome fuch Practice

with refpect to other Offices,

™
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For it is to make the Statute abfurd, which pro-.

vides that {uch and fuch, and all others that fhall be
calfed to name Fuftices of the Peace, Sheviffs, Efthea-
tors, &c. fhall be fworn toname thefe Officers without
Favonr o Affeéion, 1f neither they nor any others
were called to name any of thefe Officers.

2. This is the {tronger, becaufe conftant Pra-
ctice, the beft Expofitor, has thus expounded this
Statute,

if the Intention of this Statute were, that all
the Particulars firft named, that is, Chancellor,
Lreafurer, Keeper of the Privy Seal, Steward of
the King’s floufe, Chamberlain of the King, &5¢.
were to be feparately {worn, as to the refpeétive
Officers under cach of them feverally ;

Then this muft have been made part of their
Oath of Office, or adminiftred at the fame time
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with it, though in a diftin& Oath.

But that has never been done, nor his it eéve
been adminiftred to a fingle Perfon at that or any
other Time,  Which is the flrongeft Argument
poflible that it is not what was then meant, or
ever underftood to be meant, by that Statute,
But on the contrary, in the fingle Inftance where
feveral are called together to name Officers, that
s in the cafe of Sheriffs, the fwearing of them;
to obferve this Statute on that Oceafion, is never
omitted to this Day,

Give me Jeave to obferve one thing more, that
a Chancellor, a Treafurer may poflibly be {even

"ears 1n his Office; I believe Treafurers have in
falt been all or the greateft part of their Time
without ever taking this Oath, which is never
taken, unlefs they happen to affift at the naming
of Sheriff;, which there 15 no law requiring the
other great Ofhcers to attend at, and which is now
become hittle more than a matter of Form, the
liit fettled in that Aflembly being every Year de-
parted from in many Counties,

And 1f this that I have thus offered be the
whole meaning of the Statute 5 then at this Day,
as the Ulage now is, it has nothing to operate
upon but the Nomination of Sheriffs, and there-
fore extends to no other Cales, and confequently
not to any of the Officers i the Court of Chan-
cery.
But may 1t not be faid, that though the Oath
required by this Statute extend not to the prefent
Cafe, yer will not this Provifion amount to a
Declaration of the Senfe of the Jaw-makers, that
the Things thus provided againft are fuch as
fhould not be done, and confequently that the do-
g of themafter fuch Statute will be againft law ?

To ftate this diftinétly, would take up more
Time than 15 proper upon this Occalion.

But this T beg leave to fay, and it will be as
well apphcable to the Statute of E. VI, as to this,
and perhaps more directly,

Acts of Parliament that contain political Pro-
villons for making Regulations, or for avoiding
Things not wicked, but which may be mconve-
nient, have not always this Confiquence, that
Actions done contrary to what they defigned in
the very Cafes then in view will be criminal; and
much lefs in Cafes not in view.

Our law 15 fparing, in making the domnga
thing 2 Crime, which may be rectified and re-
drefled another way.

There are feveral Alls of Parliament to re-
ftrain Ecclefiaftical Perfons from making long
leafes, 1o prevent the Inconveniencies such leas
fes may bring upon their Succeflors ; thole Acts
declare fuch leafes void, wlich therefore are
againft the Intent of thofe laws; but 1t was never
thought that the making or accepting fuch leafe
was criminal,

The Senfe of the law-makeis 15 to have no
Confequence, but what neceffarily follows from
the Provifion by them made.

What they intended was, that the Succefior,
if he pleafed, might fet them afide; which would
have this Effeét, that none would take fuch lea-
fes, or they would do it on Terms advantagious
to the Succeffor, or with a Refolution of being
fo good Tenants, as that the Succellor would
not take Advantage of it: So that either the
leafe would be vacated, or the Inconvenience
would bz nrevented without, which fully anﬁvclzlrs

Z the
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the End of the A& And this is very ﬂp*Plic-a i

to the Statute of Zd. VI.
In this A& of Ric. IL The Inconvenience pro-

vided againft is only in Eleftions or Nomina-
tions by Numbers ; the Provifion is by taking an

Oﬂ. { h .

If fuch Oath bz taken and broke, that is aCrime s
for that is the neceffary Confequence of the Pro-
vifion made, Violation of an Qath being undoubt-
edly crimimal.  But where no Oath is taken, much
more where none is required, I do not lee hoxi.r
doing the thing can te a Crime; merely becaule
in fome Cafs it is in this manner provided againlt,
and woull be criminal if in doing it an Oath had
been violated.

One thing intended to be entirely prevented n
Cafes within this Smtute is Solicitation, or defiring
a Place,

But has it ever been conftrued, in confequence
of this Provifion, that it I put a Perlon into an
Office, who cver aflced that or any other, 1
fhould be a Criminal, though I never took this

QOath ? | |
Then the Confequence will be, that the afking

a Place, or the modeft offering a Man’s fell for i,
(which would be fuing or puriuing for 1t in tie
Words of the Aé,) will lay him under a perpe-
real Difability of having that Place, or any
other,

Nay, fince afking a Place 1s what the Statute
has made a Provifion to prevent ;5 whoover afks a
Place, does a thing intended to be prohibited by
the Statute, and is therefore crumnal,

Was this cver the Conftruction of this Adte

Nay, every one that affifts i what was thus
intended to be prevented will be criminaly azd lo
will every onc that afks for anotaer ac his Ke-
quett.

My Loids, at this rate the Statute will be very
extenfive,

I would begz lave to mentien one Cafe more,
and hope the Guntlemen of the Houle of Coms-
mons will not tale it amils, or look upon itas
any Dilrelpedt to them,

By the Statate 1 /e Vo cap.1, < 1t is enalied,
« That Kiiehls of Slives Le not chofen palifs they
<« g efident within the Shire where they fhall be
< chofen, the Day of the Date of the Wit of
o« Summans,  «ud thot the Citizirs and Divgcjns
“ of the Cities aind Deioighs be chofeir ideny Citizenss
< gpd Burpffes, velane, dweling aid fiee in 1k
“ faine Cirics aid Boroughs, end no other i any

L et

‘The Statate 25 72 VL cap, 15, reares this Jafl

pait of that Statuee, and enacts, that 1t be drdy
kept in all Potidts,

And this 1s the Statute upon which Adtions
ufed to be broughe, in our time, for falle Returns
of members to Parlmamernt,

This s in duect Words a Probibition of any
Perfon’s, bemg chofeur that 1s ot sofient @ But fince
the natural Lffedl of this Provifion would be, that
(the fubject matter thercof being the Caie of a
legal Authority conferred by the Choice) Perfons
chofen, not being fo qualitied, might m confe-
quence of this law be rejected.

If this political Provilion be not complied with,

is there another Confequence to follow, inftead of

redrefiing 1t this way, and the Parties concerned
to be therefore made criminal ? ,
Is it crimtnal 1n thole who chule for thar

195, The Trial of Thomad Eail of Macclesfield,

fors be agvanced, and wo other in cny Inftance, the

10 G5, I;
Reprefentatives in Parliament, Perfons not ohly
not reffant, . but whom they never faw ?

Is it criminal in thofe unqualified Perfons, ¢
prefume to take their Places in the Houfe ?

Is it criminal in the other members, knowine
fuch to be amongft them, not to turn them oyt 4,
oificio, cven though no Complaint be made frop,
without Doors ?

I think not.

Yt I appichend that will be the Conﬁ:quenc.:-,
if Jaws of that Nature are thus to be explaine
and every Action is to be judged criminal, which
any A€t of Parliament has made any fort of Pro.
vifion to prevent,

Asto the Statute of 5& 6 L4 VI, cap, 106,

Although it has made Provifion againtt the Syj.
or Difpofal of Gilices for money, yei nothing can
be inferred from thence m Support of this Pre.
fecution.

Bue that your Lordfhips may take a better Vi
of that law, permit me to lay before you a fory
Oblervations,

The Preamble fees forth the End for which this
Reitraint was laid.

<« Lor theavolding of Corruption whichinay heye-
““ after happen to be i the Officers and Miiificis in
““ thole Courts, and Places, and Roems, wheren
“ there 13 requifite to be had the true Admimifire
¢ tion of Jufiice, or Survicesof Truit:

 And to #he Intennt that Peifons worthy and met
“ to be advanced to the Place waere Jultiee s to
“ Dbe admumitied, orany Service of Truft exeented,
« thould horealter fe preferied to the fame, anl
10 ol

Here 15 mention made of Cerruptivn, but it is
thao which may hagpen 7 the O feers eppoined, it
calls ot the taling sioncy upon the appemting thun
Coriaitisi,

It in cflect fays, what I have before fand.

That civing and taking money is a Teinptatioe
to thofe who dilpofe Oilices, to put m femetimes
unfit Perfons s to thoic who Luy to extort and by
coirupt: Amd conlvquently thar 1t this Practice
continue, there wil be Inflances, 1 which th
Temprtavon wiil fo far be yiclaed to, that Perlens
rot worthy will fearetimes be preferred, and thole
Pertens will foae of thcir venture upon being guty
of Corruption.

But to avold all the Corrupiion which may bappii
in thole Inftances, and to the ntent that chis Teiip-
fatic may in 0o eafe prevent, but that scorthy Pri-

i

Stature 1s nude,

‘The wain End whereof Is cifioered, 1f worthy
Perfons be advanced, and they be not corrupt,
but behave themielves well,

What then is the particular Provifion made by
this Statute? Noz making way for an arbitrary
Pumithment, by declaiing it to be Corruption, or cii-
iinaly or egainft the Provifion ot aiy forieir Lat,
to give or take money for an Oflice,

Not declaring ehat 1t fhall be crnminal for the tu-
uie.

Nzt cven cnalting, that we Perfon flall take or
oive money for an Office: which might make
the Contravention of this law, a Crime for the
future :

For it is remarkable, that this Statute has not o
much as any probiditery IVords in 1t |

But the whole Provifion is barely putting the Cafe

by way of Suppofition, “if a Perfon do takemoney,” & Ei
an
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and declaring the Coirfequence, which Confequence
is, that the Perfon taking the money, if it were for
an Office, fhall lofe the Nomination to. that Office; 1f
for a Deputation, he fhall lofe his Intereft in the
Ofice: And the Perfon paying fhall be adjuged «
difabled Perfon to have, occupy, or ijoy the Office
pr Deputation,  That is, as appears afterwards,
he is difabld, fo fai as concerns himfelf, his right
to have it, and to coitinuz the taking of the Profits :
Bat not fo far as the Publick bas bencht by him
For by a Provifo for that Purpefe, all 4&s doue by
bin are<alid,

The Effect of which s, that the Officer who
comes in for money holds that Ofhice precariozfly,
which would otherwife have been for Life, and is
whelly at Merey, 1f he gives the leaft Occaffon of
Coinplaint agantt him s and fince he that put him
i has lot the Nomination, there accrues to the
iz a Righe to fll the Place with a better man
in cafe he thinks fit.

And theretore T will not controvert, but that the
Richt or Powerof Nomination to an Office may,
by a Profecution grounded upon this Statute, be
taken from the Perfon who enjoyed 1t, and velted
i the Crown.

Bae as there 1s no fuch Pewer of Nomination to
tiete Offices ot 1 mey but 1bave lofhit with the
(1% of Chaneellor, and therein have fuftered a smuch
greerei Lofs than that of thole Nemiunations only 3 No
Fuleacat cai be given agatuft e upon this A, and
thereiore netther can there be founded upen it any
Profecution againit me; for that is but a method
ef praying and obtaining a proper Judgment.

And to adjuage, that upon the Cafe which has
happen’d, (fuppoiing 1t to be within the Words
and meaning of this Statvie) any Punifbient fhall
b intlilted, or any Coifigusiice follow, beyond the
L:fs of the Noiiuation, i {with great Subnnflion)
to o quite out of this Statute,

‘Thus I have endeavoured to make out what I
firft propofed, that the recetving a Prefent upon
tile Occations 1s not criminal in itfelf, or by the
Common Law, and that there 1s not any A& of
Parliament whatloover by which the fame 18
nide Crimunal, or ﬁlbjt:rft to any Punifhment
or Judament winch can be pray’d in thus Profe-
cLiion,

AR Lards,

Al this Reafoning is greatly fortified by Ufage,
by my Predicellorsy which Uiage 15 exprefly
proved before your Lordlhips by all the mafters,
who could not refule giving Teftimony 3 that 1s, all
the prefent mafters wdmiceed by my Predecefiors,
who arc indemnificd by the Adt of this Seffion for
that Purpofe: And, I think, is proved too by the
formier mafters now diving, who declined giving an
Anfwer-io the Qucttion, when afked, what they
aive or knew: given 3 making this their Lxcule,
that by our law no man is bound to accufe him-
fclf, and that to own they had given moncey would
cxpole them to the Penaltes of this Act,  For

whatever might be the Confequence of owning -

they gave money 3 there was no Danger In faying
they gave none.  And- they.might have given an
Anfwer In the Negative (afely, but that the Truth
and thetr OQath wonld not allow them to do it.

~ Arnd this Refutal of-theirs to.anfwer, was not a
‘Contrivance of mine, they were {upported m their
Qbjection by the Gentlemen that are managers,
" who were pleafed to give their Affiftance to detend
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them fromi anfiering the Queftion. . |

And mught I have been allowed to have given
Lvidence of what has been from time to time de-
clared, by Partics concerned, who are now dead,
it would have been proved much farther.

But I apprehend the Thing is notorious; altho’
fome Proots have been offered for Form-fake, yet
it was equally well known before ; known to all
the World,

Give me leave likewife to argue farther upon
this whole matter from what I faid once already,
that 1t is admitted there is not one Inftance,
that fuch taking money has been punithed either at
Common Law or upon A& of Parliament ; that
this, according to the Rules of our Law, is one of
the ftrongeft Arguments that it is not punifhable,
For it is not to be prefumed, but that i1t has been
often doney the Statute of 4. VI, takes notice
of the Practice, not only of doing it, but of enter-
ing into formal Contracts and Bonds for that Pur-
pole.

Littleton, our moft celebrated Lawyer, upon 2
Queftion, whether an A&ion would lie upon a
certain At of Parliament, refls upon it as a deci-
five Argument in favour of the Negative, that it
was never feen or heard that any Adtion was
brought upon that Statute ; alledging, that if any
Action might have been brought for this matter, it
muit be taken, that at fome timc or other it would
have been put in pratice.  And the Lord Chicf
Juttice Coke, in his Commentary upon Littleton, ob-
ferves, that as Ufage isa good Interpreter of laws,
fo Non-Ufage, where there is no Example, isa
great Intendment (as he calls it) that the Law
will not bear it, Not that an A& of Parliament
(as he goes on) can by non-ufer lofe its Force ;
but that 1t may thereby be expounded, or declared
how tie Aét is to be underftood.

This iswhat I have to fubmit to your Lordthips,
that the taking moncey for Offices is not criminal,
which, I apprehend, 1s the whole Charge in the
Articles, except the mainer of taking it varies the
Conlideration, which I fhall take Notice of atter-
wards.

There 1s not the leaft Pretence, that money was
eiven for putting 1n Perfons unqualified, the fup-
pofed Crime 1s fingly the taking money.

And as to whar has been fid by way of compar-
ing it to the Cafe where any judicial Order or De-
termination s made for a Bribe; give me leave,
with great Submiffion, to infift upon 1t, that there
15 not the leaft Parity at all betwixt that and the
prefent Cafe: For in matters of Judgrent, if the
Party have a Right to what he {fues for, he ought
not to be put to buy his own; and much lefs, if
he has not a Right, fhould he be at liberty to
purchafe of the Judge, that which is the Right of
another,

But this heré 1s not matter of Juftice, but mat-
ter of Favour and pure Bounty; whether I put in
this man or that man mto a Place in my Dilpofal,
depended wholly upon my own Choice and Plea-
fure 5 fo that the Cafes are not at all alke,

A Bribe firikes at the Root of the equal Admi-
niftration of Juftice; it is a profefled Byifs, and
can mean nothing but to deftroy Indifferency,
and o render the Judgment partial. 7

It is therefore difallowed . all Nations, and in
all Ages; and is exprefly forbid by the Law of
God. And had the Gentleman who touched upon

the ‘Test which condemus Gifts, been pleafed to
cite
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cite it at large, it would have appeared to relate
to Bribes given in Cafes of Judgment, Deut.xv. 18,
19. “ Yudges and Officers fhalt thon make thee in alé
<< thy gates And they fhall judge the People with
< inft Fudgment. Thou fbalt not wrefp Fuagment,
¢ sho fhalt not vefpedt Perfons, neither take a Gift.
<< For a Gift doth blind the Eyes of the wife.

As to the manner of taking moncy in the fe-
veral Articles V, VI, VII, VII, the Caic ftands

thus.

V. There are in all, eight Articles relating to
this matter ; but they have proceeded only upon
four: The frlt of which is the fifth Article, and
relates to the money taken on Mr, Kynaffoi's Ad-
nuttance.

Upon their own Evidence it appears, that
Mr. Kynafton was well recommended by Mr. Baysy,
a Perfon of a very good Charatter 5 that the hrit
and only meflige brought to me, with relation to
his Admittance and the money to be paid, was
this: that he defired to be admitted on the Surren-
der of Mr, Rogers, and would make a Compliment
of 1500 Guineas, or, if I did not think that
enough I fhould pleafe myfelf; and my Anfwer
was, 1 was pleafed with the 1 500 Guineas, and he
was admiteed,

It has been endeavoured to make what was then
done odious; by reprefenting, that My, Ayaaflon
firlt offered 1000 2 but Mr, Cottingbam woula not
propofe it; that it was work’d up by Mr. Cotting-
hain’s telling him thas he had bought a good Ofitee 3
that Mr. Rogers had toid him heufually made 15700/,
and fometimes 2000 /. per A of 1t, and that
he underftood the Profits arofe out of the ordimary
Profits of the Office, and the Ute of the Suiters
money together,

As to the Ofter of 1coo /. Mr. Cotitigham, a
Witnefs produced by themfelves, deniesit,  And
Mr. Baylr, their other Witneds, who firlt broke the
Affair to Mr. Cottinshain, and at his Return from
him, told Mr, Kvioffen that Mr. Cottingham faid
15c0 Guineas woud be cxpected, {wears, that
Nr, Avireflon immediately fubmitted o what Mr.
Cettinghain had fo mentioned,only he faid he choughe
it had been but 1500/, And this was before M.
Kyuaflon faw Mr. Cottinghan.

So that Mr, Kynaffei’s Qath is directly contra-
dicted by the Oath of Mr. Cottingbain, onc of thetr
own Witnefles 3 and is highly unprebable from
what Nr. Bayly another of their own Witnefies
fwears.

And as to what Mr, Cottinrhbam fard 2bout the
aoodnefs of the Office, he fivears it was after the
1500 Guineas were agreed to be paid.  And -
deed upon that depended not fo much what he was
to prelent to me, as what he was to pay to Mr.
Rogers, which had been agreed upon before Mr.
Cottinghamn was {poken to. |

So that here 1s nothing but my accepting aSum
of 1500 Guineas, which was propofed to me as a
voluntary Offer, when I was at the fame time told
T might have more, if T would infift upon 1t ; with-
out one ageravating Circumitance, with relation 1o
the Perfon admitted, or what I did,

VI. The next of thefe Articles 1s the fixth,
which concerns Mr, Thor:as Beniet, and the money
given me by him, on account of his being admutted

Mafter upon M. Hiccocks’s Surrender.
And the whole of the Fadét, fo far as was con-
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cerned in it or knew of it, was but this, That
Mr. Cottingbam informed me of a voluntary Offer
made by M. Bennet of 1500 Guineas, which I
accepted. 1 believe he thought himfelf not il ufed,
and [ being then extremely ifl, he prefled to be ad-
mitted, for fear (as Mr., Cottinghain fweas hie
thought) of falling into worle Hands, On Thuif-
day, and in the Nights before and after, I remen-
ber 1 loft near 50 Ounces of Blood, in about 2.
Hours.  And that Night Dr, Aead told Mr. Cs:-
tingham, that 1f the Diftemper had not a Turn
very foon, I could not ltve 24 Hours,  On Fiidiy
Mr, Co:tingbam fays, the Doltor told him the Di-
ftemper had a Turn: On Seturdry morning Mr,
Benuet, atter great importanity, was admitted while
I was in Bed, but Company kept out of the Room
as much as could be,

T'his i1s what they have proved by Mr, Coitiics-
hai.

Mr. Beanet, who mentions nothing at all of me
of his own Knowledee, but of the Kindnels with
which [ {poke to him, and told him thac he was
admitred by a dymg Chancellor, 1s their other
Wimefs, who 1s to thew invidious Crrcumitancee.
And very folicitous hie feems to be to do 1t

He takes care to fay, that he was ordered to
come alone, and bring no bedy with himy; as if
it were the better 1o keep feeret the Payment of the
money, tho’ he knew my grear Weaknels was the
Realon,

e affe@s to fay, the Bank-INotes were taken
cut in feigred Names, and that 1t was not thought
proper to ufe my Name or his.  Tho” upon ane-
ter Article, wihen he ks examined again, it comcs
oui, thot the feizned Name was that of his Clark,
wizemi he fent to take out the Notes, and 1t was
mesely Deines’s cwn doing.

o tavs, he osiered 1600/ to Cottinghaii at
feft, o ocdls a lone Dialogue they had abour it
but Csttivgiain himtedt wpon his Qath  denies
it all,

So that here, at L, nothing is preved that pai-
fed with me, b the 1500 Guineas being offerad
to e and 1cc pred,

And give nie laave to obferve, that the two
Sums in thele two Articles, were certainly not paid
out of the Suttors moncy. Ior whatever othur
Objection may b: made agrinft taking the Pre-
fent before Admifiion, it has this Efrect, to fhew
that it came not out of the moncy of tiae
Suiiors.

And yer there being a Pretence (without {tating
the Circumflance of Time, which I have jult taken
notice of) that they were paid out of that money,
and that the Suitors were m danger of being Sut-
ferers I brought the money into Chancery, to be
fubject to the Orders of the Court.

The two other Articles, the feventh and
cighth, were upon Admiffions to Places vacant
by Decath,

VIL The {vventh Article concerns the Cafe of

Mr., Elde s and the Faét, as they have themfelves
proved, 15 thus:

Upon the Death of Mr. Fellowes, the former
mafter, 5000 Guineas is offered and given to me
by Mr. £lde y 6000 /. is offered by ancther.

It is adinitted, that Thomas Beniet about tl}ree
Quarters of a Ycar before, upon coming Into
his Piace gave his Predeceffor, who furrendied o

him feven thoufand five hundred Pounds, and to
T~ the
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the Great Seal 15761/ in all goy5/; and that
Mr. Kynafton, two years before him, gave hus Pre-
decefior 6000 £, and to the Great Scal 1575 /. in all
7575 4 .

And Mr. Elde, a Man of unblemifhed Character,
of a good Eftate, and not one Objection to his Fit-
nels, is admitted, though he pays lo very much
mort of what others had paid, and lefs than was at
the Jame time offered.

And of this that he paid, 3400 /. was returned to
lim, and only 1850 /. retained,

I will not trouble your Lordfhips in relation to
what my private Intentions were in that Tranf-
actions if they were capable of being proved, I be-
liove your Lordfhips would not diflike them.

Some little Refletion has been made upon the
Morey being broughe in a Bafket, asif it were for
Privacy,and even to conceal it from Mr.Cottinghain.

Whereas it plainly appears to have been with-
outany Defign, and only Mr., E/de’s making ufe of
1 Convenience he accidentally had in hus Chambers.

Bac if there had been an Intention to conceal it
from Mr. Cottinghan:, why was he the Hand to con-
vey any thing? why was he the Perfon to bring up
the Briket 2 Mr. Costinzham knew 6000 /. had been
ofired by another, and nught rather guefs this to
Le more than lely,

And had Mr, Elde not been himfelf examined
(which at that time it was not expected he would
be, and Mr. Cottinshai proved, that Mr, £/de had
told him he would give 5000/, for the Plce; that
another offered 6000 /3 that he had told me of it
that Mr. 22l after delivered him a Bafket, which
by its weight he belicved to have Money in it ; that
he brought it to me 3 and that Mr. £/de was that
day, or ;.rcry {foon after, admitted: According to
the Candour of conftruing my Actions, this would
have been faid to be a convincing Proof, that there
was 6000/, in the Bafker, or more: it being nn-
poflible for the evaricions temper of the Lard of
Macclestield, for his Dipotency of Mind, his cou-
fitutional Weaknefs in inattcrs of ouzy not to take
the greater Sum,

VIIL The Sth Arucle concerns the Cafe of
Mr, Thuyfton,

There, upon Mr, Beivett’s death, 6000 /, was
cffeied me by another worthy Gentleman, but
Mr. Thusfton was admitted.

He fays he gave upon that Occalion 5000 Gui-
neas, but that all above 2000/, was returned,

My Lords, Since what pafled relating to that
matter is not capable of proaf, 1 will not trouble
you with the particulus of ir, which might be
material,

Mv, Thurflon 1s Jikewife a Perfon unexception-
ables Mr. Baron Giédert, now one of the Lords Com-
miflioners for the Cuitody of the Great Seal, gave
me an extraordinary Character of him, and that
determined me in his favour.,

But there is no Objection to him neither, and
theretore there needs no proof.

"This is the State of the Faét upon thefe two Aur-
ticles,

This is fo far from ZLxtortion; the Money is
voluntarily offered,

So far from Avarice 3 the greater Sum s refufed,
md a lefs taken.  Aund even the greatelt part of
that returned, 3400 /. in the one cafe, and 3250/,
In the other.

And the Perfons fuch, that, were I to go through
ITeStininder-hall, I cannot eafily pick out two beteer

Men,
Vor., VI,
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Upon the whole, all that can be pretended to be
in my hands now, upon thefe four Articles con-
cerning Mr. Kynaflon, Mr. Tho, Bennett, Mr. Eldz,
and Mr. Thurfien, which are all the Managers have
proceeded upon, relating to Money received from
the Mafters, is but 3850/; that is 1850/, from
Mr. Elde, and 2000 /. tfrom Mr. Thurflon ; the reft
having been all returned,

And as to that which was given back to Mr.Thur-

Slony he has fworn, that he was fent for feveral

times, in order to have part of his Morey returned,
and recetved 1t before the firft Seal after Miechael-
mas, near a Month before any Order by the Lords
of the Council to call tor the Accounts, and while
every thing was in the fame Seate as when he paid
it, and from his Evidence, it cannot be judeed to
be any thing but the cffeét of Generofity.

Mr. Elde’s was not returned till after the Ac-
counts were begun to be taken, he continuing a
long time in the Country ; but when he came to

‘Town, he had 1,

IX. The gth Article relates to 100 Guinzas given
me by My, 2ho. Beizizet, upon his dilpoling of his
Othice of Clerk of the Cullodivs or Lunaticks to
Nr. Hamerfly.

The Evidence 1s quite contrary to the Charge,
as 1015 laid 1n the Atdceles, and amounts bue to this,
That Beanet having agreed to difpufe of us Office
to another, fent me a Prefent voluntariy of 100
Guincas upon that occalion, and tho’ I, at that
time, knew that more had been given i the like
cafe, I was contented with that, and accepted 1.

This i1s within the fane reafon, a5 the Cale of
the Mafters 5 it has been practifed by my Prede-
ceffors, as a Right cf their Office, upon Diipofi-
tions of this Office, and cthers of the ltke nn-
ture,

Befides the proof of what had been paid to the
Great Seal, upon another difpofition of this Odice;
it has been proved, thatanother of my Predeceftors,
the Jate Lord Cowper, declared his Optnion, that
he thought it his right to have a Prefent: And he
having then paffed a Grant of this very Ofiice,
without having had a Prefent, upon the Party’s
having pretended and affured him that it had not
been ufual to eive any for that Gifice 5 he exprefled
orcat diffatisfaction, and declarcd that he thougat
he had been impofed on, that he faw no reafon
why that Office fhould not pay s well as others of
the like nature.  Which implies both the Fadt of
recciving Gratuities, or Prefents upon Transiers
of fuch Offices, and his claiming a Right to re-
ceive them,

As to the difcourfe Mr, Beusett pretends to have
had with Mt Cottingbam, NMr, Cottinghair denics
ity and as they both are produced by the Mana-
ocrs to this point, this is a clafhing between their
own Witnefies; and that cannot be fud to be
proved by them, which is affirmed by one of their
Witnefles, and pofitively cenied by the other.

And if there had been any fuch Difcourfe, 1t 13
not brought home to affe€t me; for there 1s no
pretence that I knew any thing of it.

But as to the whole Ia&, wherein they difter,
think, from the Charater that has been given of
Mz, Cottingbain, and what has appeared of Mr.
Bennet, it wiil be no quettion at all, which of
them two fhould be belicved,

X, Asto the 1oth Article, there isno Evidence
given,

7 A XAl
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And it s preiry remarkable, that their Defi.
ciencies are nather more nor lefs than the Sy
they at firft paid to their Predeectlors and 1o me,
upon their being admitted o thar refpedtive O‘]‘
s, In this therclore | apprehe. f,l your Logd-
thips will think therr Oathe sire of very little va.
luz. It s hardly to be imagined, that they thould
Lave been fo long 1 their O E-'ﬁ, and have juft
Laved noe Ill"lf:, nor walted s : and thet tie Y are nog
a Iingle Ianhmﬂ* Cither ricier oF paornr,

But whatever your I_,mhmps()p':niun, WIth 1.
(pect to tiut, may bey Town, Ieannot but think,
that thore 15 foim il g vy stordinary in the
Aitempt; that thale (o o Men have agread with
two Maiters, that were i }}Dﬂtﬂlfhl Gt 1o f‘rou..l
O ey l‘nrlm, to yive one of thiem 0Co3 [. L
other 7300/ for thar Places; and now, Ih’
they die got ity ruﬂ 1101, WOl Ll have the mon oy
b.ck, md CONtLe 11 the l"’hcus too: That s, i
fhere, ticy are tricking thufe Maiters out of dheir
Ylices, under preience of buy.ng them,

Bit whatover thar Behaviour or their Ffaes
may now be, they appeared to me Purfons of Re-
puiaiion, and Fortune, when they were admitied:
And I do not oblerve, that the Arncle hath
much as {uggelted, that T knew any thing to the
COntrary,

One of the managers wondered that T fhould
let in Perfuns of no Forzame 3 and he folves i illy
by this, that they would give better Prices.

That had been fomething, if the Price had baen
oivento me; but leaves it incredible, thﬂt[ﬂu}tml
let in any, that I had the leait Smp*cmn had ro
Forwunce; for the old Mafters to recetve 0coo /. and
75c0l. at the fame time that they reprelent me

acting upon the view of burying the Mafkers, and
hnvmfr the whole Price m)i A

VWhere I was to have the whole Price, and the
Temptation was greater, tiere Is no Pretence |
toox 1 Men of no Fortane,  And is it poliibieto
think I would do i, where the Mafters were to
have the Price, and [ {o {mall a Proporticn ?

Great Strefs has been Laid on comparing the
Sunis In the NMaiters hands, with thur ERates
in order to fhew their Unfitaels to be ruftal wiih
LuUIL Sllﬂ

How that Proportion 15 1o be adjufted, Town,
Tam aliwde at a lofs, Here is a Maller, thiat has
an Oifice that brings In a confiderable Profir, and
15 worth ;0c0/. w hich cannot be run away with :
Hz has a iandfome vifible Eftate of 4 or 5 hundred
Pounds a Year; and a good Rf[]ll[.l[l()d I Inw
much money may he br._ properi y trofted with ?
I do not men as a Borrower, wilo miay ba pre-
fumed in fome want, of onefort or wther, be-
caule he borrovs s but as a Cafhier for the Sui-
tors? There are very few Bankers that have
fuch a Fortune to fct up with, And I do not fte
that any of thofe BHH-CCI"", that is a Man of good
Reputation, and goud Credit (tho” perhaps he bis
not a good Forn.n;, of his own) 1s thought the
v {,rﬁ of by thofe who deal with him, becaufe he
15 rufted witly very great Sums, far more than be
s worth, The more he is intruled wi ith, the more
are his Gans, znd the fafer all think th..ml..]m
that have money 1n his hands.

There s in the Cloie of this Articie *mothu
Charge, that I &7 p'f.d;fnfv it opcn Ceiirt ,u-f NS
jLa c’;n’:ﬂ the 'r’[fy}c?'.i‘ cdmiitled z{}’ mf‘, Gf 1‘ T Gits ':;f
gr.-.’:z. fer sHIES aiG i &0ty H‘f-*} ¢l r‘ pid f f {or }”-'
Truil n‘f?""ﬁd it fr’r.m, 19 ILE u.f’r.f i D ufi’ Gind
Ljury of 1he Suitirs, )

iy
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My Lords, as to that, I think nothing can more
lainly fhew, than this Aracle, and what has been
{3id upon 1t the forced Conftructions put upon

what I do. _
Mr, 7Paller proves, that in Frly 1723, Tdeclar’d

in Court, that the Maflers were Perfous of as good
Lutmies and Abilities as any Set of Mafters had cver
beeir before thei. Which is {poke of the whole Body
of Matters, and not of thofe only who were admie-
red by me. He fays he was aﬁaff%’tl at it, Bu_t he
has aiven no Reafon why.  If he knew any thing,
that any of them were not fuch as 1 defcribed
demy 2 little Candour would have muade him
helieve, that I was not rightly apprized of their
Characterss and a lidde Concern for the Honour
of the Court, wherein he was a Prailer, would
have made him fet me night.

But, my Lords, is there any Reafon afligned,
vhy 1 thould think otherwife than I {pole?

My, Lightbhsuir 1s examin’d, to prove, that lie told
me, fome cf them were {ufpicious @ But he does
not fay any fuch thing. All he fays 15, that Le
tok notice to me of M. Deimer’s mistortune, and
wld me, lie knew not how {oon the ke misfor-
e might happen to others; which might be,
(theush they were all fufhcient) if the Perfon, with
v.hons they fhould depotit Effects, upon going into
e Countty, fhould fatl.

But his Expreffion 1s a little remarkable 5 thae
he cannot fay he told me any of the Mafters parti-
culaly were fulpicious, ¢ For be did it kaowo bocw
i be anght be lieole to an détion.” An Adtion!
what! for one Maflter informing the Chancellor,
oi tiie Crrcomitances of other Mafters, 1 order to
have proper Care taken ! could he fear 16?2 Who was

o 12 the Witnefs? What muft be the ground of

the Action, 1t he told nothing but what was true ?

Bur T think, he faid he bad not any particalar
Cemounds for his Sufpiciony arnd he fays, [ was -
i do belicve it of any of them, Why ? becaufe
s he faysTeold m) Thad pad veiy good Charaétiis
ey end therefore Thoped they cweie all good Men,

It was not very kind, in that Gentleman, to call
i an Ui willingiefs to believe, there was Ground to
wipet themy when T afligned  {fome Reafons,
wiy [ hould not fufpeét them s and he gave me
e, why | fhould.

= that here appears not any Reafon, why 1
auld belreve otherwife than what My, 1/l
eard me fuy,

Bot to whatend fhould I fay iz, if I did not be-
love it ? Or how were the Suitors injured, or deccived
by oy faving {02 Nr, MPaller was not deceived
wisany Cody die dewcaved ? Or could any one
cotmured 7 But thev have difeover’d a reafon,
whiy Dl i, Thoe fay chat Mr. Feflsrees veas juld
Coads and there was a Mafter’s Place then vacant .
S tha fact they have proved. Butcanany thing
be v jirined, than thelr Tnfaence from ic?
ol Ddelgn, br faying thefe Maters were men
of roimres and Abi y, to raiie the Price of that
Vaaanev? or to ¢ pt Doggais to come in, that
Carnd nestwhar o tcy gave 2 Does not what
b then dope, car me of all Sufpicion of that
Bnd ? Rln £4 was the Paion then admitted, a
Lentnan of a vay geod Edate, of verv goud
:, h‘.z‘rlxc'i:_r in 7 ofll oLl and 750 L more of-
i d by another, ther was no Begmar noither, ro-
fufr:i. And afeer thas, M Therleiwas admieeed,
picicrably to one that ciine’d Gocol, Is it pofitole,
that Tihould give better Proof that T had ne: that
dvancious View n &, thai s fegelted

L
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It was obferv’d by one of the Gentlemen, that

open’d the Evidence, that this was Upon a 7einai-
kable occafion, when the Mafterof the Rolls had made

an Order upon one of the Mafters, to make a Suitor
fome Compenfation out of his own money in the

Mafter’s hands, and I et it afide. And Mr. Baller
began to tell fomething of the merits of the Cafe,

But a very learned and a very judicious Gentleman,
one of the managers, was pleafed to fay, They
did not difpute the Juftice of my Order ; nor is
there any Charge of fuch Injuftice in the Articles,

XIL. The next Article is the r2th, which fots

forth

“ That whilft the faid Theaas Tarl of Macclef-

« freld executed the Office of Lord Chancellor, an
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unjult and fraudulent method was praflifed in
the Court of Chancery upon the Sale of Offices
of Mafters of the faid Court, and upon the Ad-
miffion of new Malfters, that the Prices or Sums
of money agyeed to be paid for the Purchafe of
the faid Offices, and for the Admiftion thereinto,
were faasfy’d and paid out of the monies and
Effeéts of the Suitors of the Court depofited
in the Hands of the refpedive Mallers, furren-
dring their Cflices, or dying 3 cither by way of
reteiner of the Purchafe in the lLands of the
Malter refigning, or of replacing the money dif-
burs’d {or fuch Purchafe or Admiflion by the
fuccceding Mafler, out of the money and Lffeéts
of the Suitors coming into his hands; by which .
Practice the Price and Value given upon the Sale
of the faid Offices, and Admiflions thereinto,
during the Time aforefaid, were greatly advan-
ced, and feveral Perfons of fmall Abiliry and
Subltance were encouraged to contralt for the
faid Offices, upen a Profpedt of the eafy methoid
of paying for the Purchale of the fame, by means
whercof great Defictencics have incurred i the
Ofhces of feveral Mafters of the fud Court,
admitted by the faid Thomas Earl of Alecclesfield,
which they have not been able ro aniwer and
make good ; and althounh the fard Pradtice was
notortous and publick, and the fud Larl was
well inform’d thereof, and fullv acquainted
therewith, yet the fad Theimas Farl of dMacelcl-
Sizldy inorder to irereafe his own unjuil and cor-
rupt Profit in the felirg the faed Offices and
the Admifions therao (wihaen 1in confequence of
this ¢vil Pradtice was rai’d and reczivid by him
out of the Fiiss of the Switore, for wnom he
was introited) did ner ar any tme, whille he
continw’d 1 s Ofitce of Lord Chancellor, ule
or take any muafures to reform the faid Acuie,
or to prevent the fume s cither by cauling propr
Schedules to be taken of the meney and Iuffecis
of the Suitors deliver’d over and transiert’d, or
by appeinting any Perfon i his behalf, toinfpect
or fupervife e Transters or Deliveries theres
ofy or in any other manner.  But onthe contra-
iy, the faid Thamas Tarl of Mecclesficld, vnutily,
corruptly, and contrary to the Duty of his faid
Oitice of Lord Chancellor (to whom the Super-
intendency of tie faid Maflers and of their Ac-
counts did appertain) did fuffer the fmd fraudu-
lent Praétice to proceed and be excreited without
anv Controu! or Check, whereby great Kmbezle-
ments have been made of the Suitors money and
Efféls, to their great Lofs, in the Offices of fe-
veral of the Mallers of the faid Courty, who

hlave not been able to aniwer and ARIE thelr re-

et ip.:n.::.:':'.:
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¢« {pective Ballances owing upon their Accounts, In
¢ breach of the Truft repofed in him for the pre-
< fervation of the Eftates and Effects of the Sut-
¢ torss to the dithonour and difcredit of the faid
«« Court, and to the great injury and defrauding of
¢ the faid Suitors in a Court of LEquity, cltablifhed
< for their Relictand Protection.”

My Lords, In fupport of this Article, two of
the Mafters,Mr. Kyaafton and Mr. Tho. Bennett, have
fivorn, that their Predeceflors ftopt the price of the
Places out of the Suitors moncy, which was to be
delivered over to them: and that they gave the
areater Price for their Places, becaule they found
this an eafier way of purchafing them. Indeed 1
muft conftfs, that, according to the manner of pro-
ceeding of thele two Gentlemen, 1t will come out
to be an exceeding eafy way, which they have dif-
covered: fince, if they can prevail in chetr prefent
Attempt, they will have paid no price at all for
thein 3 they are to have their money back agam,
andnot to be in the lealt impoverithed by theTranl-
action.  But is there any proof, that I was (as the
Article charges) well informed of 1t? Or that
knew any thing of it at all? Not m the Jeafl, but
only upon the Oath of Mr. Tho, Beanel, who fwears
that ina Converfation with me about a Treaty be-
ween himy and My, Hiceocks, 1 took notice of an
Article 1 his Account, delivered 1n to the Lords
of the Council, wherein he mentioned ¢ 754 of hus
Cafh to be in the hands of Perfons of Abiliey,
meaning, as he after caplained it, in the hands of
Mr, Iliccocks his Predecellor and mylelt; and faid,
[ was forry tor it, becaufe it was difcovering the
mcthod of paying for their Placesout of the Court
money, which I had taken care conflantly to deny.

This (luppofing my mecaning to be what he
would have) is furprizing, He fays, that at the
beginning ol this difcourfe Iwas fo cautious, that
would not fpeal to himabout returning the money
I had had, Lecanfe probably he might be examined
about that Converfation in another place,  And yet
he pretends that it the fame Converfation I told
him this. But does even he pretend, that I ever
knew this, which I had taken care to deny? And
was this a time to tell him of it, when he fays, I
expected he might probably be exanuned about his
Converfation with me ?

But I believe your Lordfhips will not give him
the leafl credit, in this orany thing clfe thatraffecls
me, I beg leave to remind your Lordfhips that I
aflied him whether he did not then tell me, that, if
Mr. Hiceocks would give him 2000/, he would pay
the refl of the money {which was to fhew that he
was worth at the leatt all but that 2000/.) He
denyed it, My Lords, T then told your Lorfhips
could rot dilprove him in that, for I cannot be a
Witels for myfelf,  Therefore T afked him to
another thing, wherein, 1fhe did not tell the Truth,
[ might be able to faifify him; I afled him, 1f he
had not {aid o to fomebody elfe ¢ He pofitively
{aid, No, Ile faid there was fuch a report, buthe
denyed the thing. At Jaft he did own that he had
{aid, thae if Mr. Hiccocks would repay 2000/, he
would fland 1ty or run the hazard, but never told
any body he would pay the reft 5 he was not able,

Yut Mr, Tlolford fwears, that My, Tho. Bennet fenta
mefoge by hun to Mr.frecacks, that if Mr. Hiccocks
would repay 2000/, he would difcharge the Ar-
ticle in the AAccount, and take care to pay the reft,
aned he believed that My, Beimret was able to payir,
cr he would not have carried the meffage.  And

195, The Trial of Thomas Earl of Macclesfield,
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another Gentleman fwears, that he faid he wouylq
make it up, and a third that he could or woyl
pay it,  So that he ftands contradi€ted in this par.
ticular, which I apprehend is material, by thyee
Witnefles,

As to the method of Payment mentioned in he
Article, 1t 15 flated to be, thatthe Piice of the Off.
was fatisfy’d out of the Effelts of the Suitors, either
by<eay of Reteiner of the Puichafe Money in the bay s
of the Mafler furrendring, or of replacing the iy
difburfed for fuch Prichafe by the fucceeding Mojter
out of the money and Effects of the Suitors czming 15
bis hands : and the Methods fuggelted for [Jn_vfnr-
ing this, are, canfiny propei Schedulvs 1o be taksy 57
the money and Effeits dvliver’d ever, or appeinting
Perfons to infpeit or fupervife the Deliveriesy but |
took iot thefe sicafures, nor any others,

My Lords, the method of paying by Reteiicr could
only be upon Suireaders.  And why fhould 1 there
affift to rafe the Price? why afhiit to get a higher
Price for one, whom I was to have no more to do
with, only to liave a poorer man come 1, that inio};
bring Difgrace upon the Court and upon me 2

As for the other method, the sepliciug the isiey
paid, that is, as I underftand ity borrowing the
money to make payment, and then when the Et-
fuets are transferred, dilcharging the Dobe ont of
them: How was that to be hinderea? not by
Schedules, ard oetng the Effelts delver’d ovear, The
Dilivery of the wffc77s 15 neceffury (o put ehal mic-
thod in peactice, and s far fLom hmdering it

But is this delive 7 overor the el 1o vay
material 2 M Ao did rol deiecs over the
Effeéts to My, Borief tor forme tine s had they been
ol in Tus Gands, had 1t been the worfe for ti
Suitors 2 W hatevera Maller does not deliver over,
he contmuzs refponfible for, and the Suitors hav:
the fame Sccurity for them, as they had betor,
Hiceocksand Regers did rot deliver over the Effccts,
but fLope Part for Payment; the confequence i,
that they are compelled to bring them in,  Had
Schedules been made, and the Lfedts deliver’d
over, and {o Kyuafter and Bewiet been torced to
putfue the other method, the Suitors had not had
cither Hiceocks or Rogers at Stalke,

Indeed I never apprehended 1t neceffary for me
to fee the Orders for Transfers obeyed, any more
than any other Orders of the Court, It s the
Intereit of the new Mafter to call for the Eitedts,
and of the old one to have a regular Dilcharge,
which I do nort {ee how he can have, without an
Inventory of the Particulars, and a Receipt upon 1t;
which i1s what 1 underftand to be a Schedule, tho’
it be never filed s tho’ Iapprehend the word Schie-
dule 15 taken 1n a different Senfe in the Report to
the Council,  And this T did believe the Interelt
of the Parties had made them do.  Nor has it v
been fhewn, that 1t was my Dty to Isok afterthele
Transters. By what Law, by what eftablifhed
Praltice, where does 1t appear, that a Chancellor
is bound to fee fuch Schedules made, and the Ef-
fects transterred 2 If 1c be his Duaty, without
doubt there 1s fome method, by which it may ap-
pear he has difcharged it, in cafes where he has
done fo. But is there ever any Entry made of 1t?
Are the Schedules filed with any Atwteftations, has
the Effe(ts were attually delivered over tn pre-
fence of Perfons appointed by the Lord Chancel
lor? The Effeéts in Mr, Holford’s Cafe were de-
liver’d over, I think, the day of his admittance, 1n
Mr., Lovibond’s in about a Weck, In Mr, Besnet’s

11 a fhort cime ; whether in prefence of Infpectors,
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appointed for that purpofe, or not, has not ap-
wared. Yet, my Lords, the Queftion 1s not now,
Whether it be wifer and better to have Schedules
prﬂp:ll‘f.‘d and filed, and for a Lord Chnnccllf_}r to
wive Orders to fee 1t done: But wh_ether it be
ﬁisDz:'f_)' {o that it is a Crime not to fee it done ? If
e Suitors defire to have Schedules filed, 1n order
. be the better able to know how much the new
mafter is charged with 3 it is their part to fearch
and make Application ; and upon fuch Application,
- is the Chancellor’s part to make proper Orders s
which they again are to take care to draw up, to
enter, to profecute, and fee {:x?cmcf. And as
to my deflire, nnd'Intc.ntion, to mcrcn.’c.my own
unjuft Gain; which s to give the Tinlture of
Guile to this, and make it criminal 5 can it be con-
ceived, that I, who take not advantage of a higher
Price, when I'may have it, fhould, 1n order to
ife the Price, refufe to check a Praétice which
the mafters are fuppofed to make ufe of, to the
piudice of the Surtors, and only for their own

Gam ¢

NI XTIV, XV, XV, XVILL

The 13, 14, 15, 16, and 17th Articles all relate
o Dearer’s Affairy and contain {everal {fuppoled
Stratazems to conceal his Deficiency: all founded
apon the fame View, and to prevent the Gain upon
sale of Offices from being leflen’d. Without thae
View to gain, I do not fee any thing in thele Ar-
deles. that Is criminal. And therefore, if, I your
Lordthips Judgment, I fhall ftand acquitted of
thit, upon a full examination how my Heart flood

aFeded in that Particular, T dhink all mutt fall to
e ground,

NIILL As to the rzth Article puticutuly ; It
{o1s forch That freim an Apprehaifion that a publick
Difeovery of Dormey’sDyficicicy might Iffen the wijuft
Gl propafed tosnahe toayfelf by folling and eilpofiiyr
(o Qs of Maflers, [ neplested and declined ci%heir Lo
fecae bis Peifai o Eftate, ¢ to make a proper Ligittivy
ictg the Deficiciey s but cirdeavorred by many tidired?
Picitices to conceal frem the Suitcis the true State cid
Conditior of his Qjfice, as wwellwith vefpell 1o bis Lf-
[o5s, as 1o bis Debt 1o the Switers. And the latter
part of the Article fays, That upsir Mnticit siade i
b Court of Chancery (after [ kicso Dormer wwas a-
Jeoinded ) to bave theEffeds of foime of theSuitors lianf-
frir:d 1o anether Mafter for better fecuriiy theiny 1 1o
iile the Sutters inio a Deliof that the Lffects cvore
fufey and therely prcvei a pubiic Inquiryy there faid,
Teat the Partics pecd wat be in bajisy that Dormcr
s ouly gone to tale the A [ tve Cominlivy 12a! e
conhdveturi fina little tiwey cind all wonlis oo wll,

As to this latter part, they have not fo much as
~vunined a Witaefs to prove it: So that what Lvi-
Cenee has been effer’d upon this Article, amounts
woorarh o no mere, than a Proof of Dorrii’’s be-
o deficient,  Butas o any Endeavour of mine
o concsal the State of that Afiuir 2 or any refufal
vr nealect to do my Duty 2 there is no Pioof,

It appears, that he went efi in iNovember 1720,
that his Clerk and his Szrvants by his Order, gave
w1, that he was only gone into the Country for
awhile,  But he was gone into Helluid for faar of
1 Gaol, 1 knew nothing of 1t till atter Chrifinas,
i then all the Steps were taken that were thought
mott likely to get as much as poffible for the Sw-
tors, His Chambers were fearched by fome of the
mafters, and dire@ions were given to {top the
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transferring his Effe@s in the public Funds. And

it was carried on fo far, that hewas ftripp’d of all,
and with Tears begged, that Application fhould be
made te me, for fome Allowance out of it for his
Subliftence; which Mr. Cottinghain refufed, becauie
the Eftate full fhort, and he knew I could not or-
der him the money of other People. And it is 1ot
now pretended, that any thing was not difcovered
by him, but only a parcel of Hops 3 and that plain-
ly was not concealed fraudulently; for he made no
advantage of it; the Hops are unfold to this day.

But the Charpe of concealing Deraer’s Affair be-
ing the Foundation of fo many Arucles, give me
leave here to fay fomething of it, tho’ they have
made no Proofs of 1t, or of the other Fadls 1n this
Article,

My Lords, He going away m Nevember, and ne-
ver appearing more in Court, or i his Office, but
another put into his Place in May 5 it 1s unpoflible
his failing was, or could be, kepta Secret,  Muft
not all the Suitors, who had money 1 his hands,
know that he was gone ? For my own part, I ne-
ver imagined 1t was a Sveret. And as they, and
their Agents, could not but know what was dotner;
had they not been fatishied, that the Cowrt was -
king the beft meafures to make up the Deficiency
would they not have made Apphcation for fome
Rekief? 1 dul believe the matters would make it
aood, Mr. Cottinpkair fwears he told me fo from
them : He indeeld docs not now rightly remember
the time, and aniwered not at firlt very readily
whether it were belore, or after Novemder 1721,
when the fecond Letrer about the Accounts was
wrote. DBut, of neceffity, it muft be before 5 be-
canfe Mr. Edwerds fays, Mr., Cottinghain rold him
it would be made up, juit abour the ume of his
heing made mafter, which was in Meay 17215 and
it is not pretended, there ever was any Thought,
that it fhould b2 made up any other way, but by
the maiters, Mr. Elwerds fays too, {ome of the
maflers told kim it would be made up; he does
not remember by whom they faid it thould be made
vp s but [ehink he fays, he thought, Ibuieve the
thing fpeaks, 1t could be by no bady elfe but the
matters, And even Mr. Leéobtber?’s letter 1722
takes notice of it as a thing always under delibe-
ration, how the maflers fhould make it up; and
that he difitred from the reft only in the manner;
and in infifting that at the fame time care fhould
be taken, that the fike Accident might not happen
azain, and they be expofed to another Contribu-
tion, If I was too credulous in believing this, fure
it 1s no Crime,  And I am ant to think, your
Lordfhips wiil be of Opinion, that the Suitors be-
Foved the fanie, or thole, whofe money lay fo ta
iz mizht probably continuz fome Years, would have
eunlied to have an Accoung taken, and that their
Propertion fhould be reflrved. But nothing of that
kind was dene by them,  Aftwerwards there breaks
cut a Difpute bewween the mafters and the maller
of the Rollsy thereupon Mr, Lightdcus iniorms your
Lordthips, that many Orders were mace 1n pre-
judice of the mafters in other Branches of thew
Office 5 the Langnage of the Court varied (as he
exprefics i) in orders; and the moncy purinto an-
other Channel; wherby they lefty not enly any
Advantage that might Le made of the maney, but
many Lees and Pequifites, that arofe thercupar,
and in the other Branches of thar Office.  Hadd
not this happen’d, or fhould it be cvred, Tam por-
fuaded that Dercr’s Deficieney would all be made
cood,  Contrary meitures puly prevent 1t

7 B
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There was fome little Reflexion made upon that
part of the evidence, which related to the meflage
{ fielk fent to the Bank 3 and alfo for that the Or-
der, which was afterwards fent, and a Copy of 1t
read, was never enter’d with the Regifter.,

But your Lordfhips have had an Account that
the effect of my meffage to the Bank (tho’ there
was no formal Order made) was, that a me-
morandum was cntered 1n their Books, that no
Transfer Thould be made without leave from the
Court of Directors, or Court of Chancery, which
had the defired effet.  But it 15 true I made no
formal Order, becaufe I did not apprehend, that
I had Authority to hinder them from permitting
him to transfer, by an Order of Court to be en-
tered in a Caufe, wherein they were no Parties,
And that which was fent after, was only to dehi-
ver them from the Reftraine, they, it feems, Jook’d
upon themfelves to be under, by thar meflage s
and to anfwer the Intry m thenr Book.

And as to its not being enter’d ; I muft like-
wife obferve, that even the Direfions fent i No-
weszber laft to the mafters by advice of the Com-
mittee of Councily for preparing and bringing m
their Accounts were never encered @ And yet the
Gentlemen will not umagine, that that could be
with a defign to have it kept a Secret 5 but the
true and only reafon of 1t was, that thofc Forms
are not neceffary, but n adverfary Suits, or unlels
there be occafion to inforce the execution of fuch
Orders by the Procefs of the Court.

But they charge and argue, altho’ they have pro-
ved nothing, that I have negleéted my Duty.

My Lords, It 1s proved that I did a grea deal
more than they have proved to be my Duty, And
what did I omut?

Obj, T did not (fay they) fecure his Perfon,

Refp. My Lords, was that a Crime £ He was 1n
Hellond out of my reach, When he came into £xg-
land, it was to dehiver up all he had to the Suieors,
and on promife of Liberty,

But il T had, wo.id that have been of ule to the
Suitors ¢

Ok, I iflued no Sequeftration to {eize his Ellate,

Refp. The Eftate was got without one, which 1s
much Letter.  The molt vfual Allowance upon
Sequeftration is 05, 84. a day to cvery onc of the
Sequeflrators that are employed to put it m exe-
cution, which would foon have cat up great part
of the Eftate.  And I do not know that the Sc-
queltrators woukd have found out the poor parcel
of Hops, which is all that was not got then s and
it was not imbezzled, but has been brought in now
without the help of a Sequeftration.

Ody. Tdid not examine him upon Interrogatorics,

Refp, T order’d Cottingham to propole to the
malters, whether they would have one; and they
thought he would make a fair Difcovery without,
and were airaid left that appearance of Diftiafl and
Hardfhip might drive him away again, but if they
fhould find 1t requifite, they would appiy. No ap-
piication was cver made to me to have i, noi
dees there any fraudulent Concealment appear, nor
any thing diverted from the Sausfallion ot the
Sutors.  And 1f he made a fair and honell Dif-
covery of all, what imports it, whether he were
fworn, or not fworn to 1t ?

But I would beg Ieave to afk, Why fioukl 1
neglet what was proper ?

'The Reafon they affign 1s, That 1f T had done
thele things, it wenld have iwade ¢ Noife and dioigis
the Matter oul,

The Trial of Thomas Farl of Macclesheld
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My Lords, what could make a greater Noifs
than that a mafter in Chancery abfconded, and n(;
money was received or paid, nor Bufinefs done in
his Office from Noveinbei to May, and then ano-
ther put tn his Place,

One of the Gentlemen exprefies his Aftonifh.
ment, how it could enter into my Heart, that il
cold always be concealed, or that fo ghaltly aWound

‘could ever heal of itlelf, without the Application

of proper Remedies.

My Lords, it 1s yet more altonifhing that it fhould
cnter nto my Heart to endeavonic to conceal ity for
thofe Reafons which he fuppoles I had in view,
And T fhould have thought the Arguments thar
raifed his Wonder at my having done fo, ftrong
Arcuments that I never did 165 and mdeed it 3
anpefible 1 fhould endeavour or hope to conceal
that, which I knew was {o #oteiions and pullichly
known, Nor was I without Endeavours towards
healing the Wound: Some of thole Endcavouss
are attempted now to be madc part of my Crine,

NIV, The 14th Article fuggefts, ¢ That the
« faid Fleetzwood Dermer having towards Satisfi-
¢ &ion of the Suitors of the faid Court, affion-
“ el to lowry Edwards, 1. (who fucceuddd
¢« him in his Ofhce of Mafter of the fud Court of
«« Chancery) a Debt of 240406/, .15, or fome othar
<t areat Sum due from 7/ ici 1F7lfin, a Banker,
¢ to the faid Feetivood Derier, to the intent that
« the money received on the Account thereot,
« fhould be applied and difpoled of, as the faul
< Court of Chancery fhould order and direct, tie
<« fmd Thomas Earl of Macclesfield, whilft he coni-
¢« nued Lord-Chancellor of Gicar-Biitain, for the
<« unlawful Purpoles atorefaid,without Regard tothe
« Tnterelt of the Suttors, by Colour of his Otlice,
« did, m an unwanrantable, clindeftine, and ua-
¢ yfual manncr, authorize, dice@, and eftablih,
< 3 precarious and trifling Compofition wich the
< fail Fllicin Tilfei, upon the Terms of the fad
< e TFilfen's paying the Sum ol 1403/, 25,
« 14, and affiening 1coco /. part of a Dibe of
“ 23060/, 125, 54, pretended to be due to the
< fid Willicin 1 difon from Edward Peidlicr, or o
«« that Effeét, in difcharge of the faid Debe: And
‘¢ to that End, upon the Report of Febi Hiccocks,
« I4fq. then one of the Maflers of the faid Court,
« without any Attendance ordered or had there-
““ upon, and without Notice to the foid Suiers,
 did by a private Oxder not made in open Coutt,
« order the Laid [eny Edwwards to accept of the
«¢ faid Compofition, in full Difcharge of the fud
«« Debt, which faid £dward Poulter was a Perion
« infolvent, and has fince abfconded for Debt,
< and none, or a very fmall part of the faid 10000/,
“ has been, or is ever likely to be received.”

This Article your Lordfhins oblerve reiates
fincly to the Compolition with /775, which 15
charged to be authorized by me to the unlvwful
Purpofes aflorcfud, that 1s, to camced! Daornier’s
D ficieiice, and Lecp up thz Prices 6f the Offices.

Suppol: this Tranfaction had been publick, nay -
fuppole 777z had been openly fued for this B2ots
would that have fallen the Price of Oliices, or -
covered Derinei’s Doacizncy 2 1 his ableonding
and affigning his Place to My, Fiwaids, dxl not
difcover it; would the Proof of his afizning this
Debt to Mr. Edwwards have difcovered 10?2 What
I'nd then could the Privacy of thic Tranlaction
ferve e

'-I
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Pt tho’ it does not anfwer the Purpofe, that is
charged 5 yet it 1s infifted upon to be prejudicial fo
the Suitors, and gIng up a gieat part of the moitey
e to them from Wilfon, and doue in a clandefiine
amer, and without their Knowledge.,

What Proof then is there, that this Compofi-
tion was prejudicial to the Suitors? A {mall one
. is indeed, but for a defperate Debty and what
Proof is there that they could have had a better 3
or that it had been better to have had none?

It is faid, that #ilfon pad to fome of his Credi-
sors their whole Debts,

It s true, that was faid, but 1t has not been
]n-mrcd. If it had been proved, and the Ciicum-
iLinces fhewn, probably 1t would have appeared,
that he had a particular View 1n paying thole their
whole Debts, and 1t might be more beneficial to
him to do fo, and keep them his Friends; than if
he had paid them only a part, as he did to his o-
ther Creditors.

And as fmall as the Sum 1s, my Lords, give me
leave to {ay, 1t had never been got 1n for the Benefit
of the Suitors, 1if this Compofitton fad not been
made.,  So that 2467 /. has been got for the Cre-
ditors, tho” no more fhould be recovered from
Poudteir, than the 1000/, already got from him s
where nothing had elfe been had, for what ap-
Duds.

0/, But Peulter was infufficient, and the Debt
afligned from him worth nothing,

Refp. As to Pordtei’s Circumilances at that time::
Some Perfons have been called, who have proved
('tis true) that he was infuffictent at that time, and
could not pay more than three or four thoufand
Pounds; but the fame Winefles give an Account,
that lis 11l Circumitances were then known but to
four or {ive Perfons of his Acquaintance, and that
by all other People, who had any Knowledge of
him at that ume, he was looked upon to be very
luthcient 3 he had left off us Bulinefs upon having
rafed an Eftate ; he was of good Reputation; he
lived at Hackiey v a Houle making a good Ap-
perance, with good Furmiture, and a great quan-
tity of Plate, till the laft, till the uime of his being
put in Prifon, which was not till Iaft Year, that he
furrendered himfelf i difcharge of his Bal,

Bat fuppole he was not fuffictent, how does that
2ficct me? I was not obliged to concern myfelt
with it, and lcfe the Compofition to the manage-
ment of the maflers; they made 1w: 770n had
fworn an Affidavit in Writing of his Circunsttances,
and that this was as nwch as he could pay to the
Suttors : My, [iccocis, a Geneleman of very good
Reputation, was the mafter, he being then fentor
naiter, to whom I referred the Conlideration of 1z,
according to the courfe of the Court; he was
tpon his Qarch in what he acted therein, and made
Iis Report, that he was of Opinion this Compoil-
tion would be for the Advantage of thole to whom
the money was to be paid,  Aud upon that I
crotnded the Order,

O/, But the Suitors Zad no Notice to difpute
it

Refp. The Confequence of that is only, that M,
Egzcaids being therr Truftee, and 772foi: know-
ng it, whatever could be done petween them
would not dind the Suttors, if it were any way de-
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trimental to them: Therefore they have the Be-
nefit of all that has buen got in upon it, and et
have fhll 2 right to enquire into the true Circum-
ftances of Mr. 7ilfon, and to recover, in propor-
tion with his other Creditors, any Effe@s he fhall
appear to have unfairly concealed.

Upon the whole of this Matter, could the
Mafter, or I, have any indire@t End to ferve, by
allowing IVilfon to compound at an under raie ? It
is not pretended I knew him, or could intend him
A Favour.  Why then fhould I defignedly leffen
Dormer’s Fund, which was before deficient, and
which I was endeavouring to malke up ?

Oly. But 1t is fud, that this was by my Di-
rection,

Refp. Suppofc it were; they have not proved any
thing to 1nduce a {ufpicion that 1t was not per-
fectly innocent, nay beneficial to the Suitors, or
probable to be {o.

But the Proof 15 only, that Mr, Edwards fpoke
to me about 1t, and afked me, if he might com-
pound it of himfelf. I thought not: But Mr,
Hiceocks having afterwards informed him that it
v.2s ufual to do thgs of that kind upon a Report
erounded on the Party’s Oath, and an Order foun-
ded thereony he propofed that method, and I
thought it might be fo done.  And he did 1.

But whether this was prudent, or imprudent ;
where 1s the Crime? This tended nothing to con-
ceal Doriier’s Afrairs: lic was known to be broke s
and JF7ilfei’s Debt was eflecemed defperate, There
was no other View, nor could be, but to get fome-
what towards Derazci’s Deficiency, and no body 1s
at all hurt by 1t

5. But this was unufual,

Ref>. In what?

04, No day was appointed to hear Counfcl
upon It.

Refp. My Lords, There was no occalion for
Couniely there was nothing for Coundel to be heard
to; there was nothing for them to argue, The
Order s in diret purfuance of the Report,

Indeed, upon carelefly reading the Article, one
would imaaine the Charge-to be, thae this was an
Order made upon M. Jedeeards, without giving
him Notice, or heatng Counfel for lim, And that
would bz very unutuzl and unjuits if it were not
that it is ordered upon his own Petition, and at his
own Requeft.

Your Lordfhips will Iikewife obferve, that this
was the 9d of Augult, after the Seals were over
and if I muft have appointed it to come on, upon 2
publick day (not to have it concealed) it mult have
waited till Ofober 3 And by that time 7 /foir, and
his Effests, might prokably have been gone, and
the Opportunity of getting any thing lof.

As o fome few new Obfervations made upon
reading thefe Proceedings, Lice not how they tend
to prove any Crime 1 1.

Od;. They are not iled.
Kefp. Thatis not my Afiair,  Andf they are
never filed, they will atfeét no bady, and canro:

poflibly do harm,
0!,
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Olj. Some Lines or Words appeared rafed out :
which import that Mr. Edwards thould be indem-

nified.

Refp, If he a&ed fairly in this matter, he would
be indemnificd, cho® thole Words were out; and
if he did not, they ought not to be 1n.

In thort, here 1s not the lealt Itvidence, but that
this Compofition was made with a View to get as
much as could be for the Suitors, out of a delperate
Debt; there is no body hurt by ey and it i¢ be
not of advantage to the Suitors, they may avord
1L,

XV, XVL. The 15, 16, and 17th Articles
were opened together: But one Gentleman {poke
more particularly to the 17th, as being of difre-
rent nature from the others; and thercfore T will
{peak to it feparately.

The principal Subjeéts of the 15th and 16th
Articles are 4500/, raifed by the maflers, and
tocol. by myfelf, towards Dorsncr’s Deficien-
cy.

In the Jaft Arucle I fpoke to, the Crime was,
the leflening Dainer’s Efic@s by a trifiing Com-
pofition; 1n thefe, merealing them 5500/ s a
Crimec,

At hirft fight, one would think this commen-
dable, but, by I know not what Fatality, cevery
thing grows criminal by my having any concern
in it, My Intention infects all. Iris fud chat
siicided by 10 to carvy ot iy corrapt Purpefis, that
is, as onc of the Gentlemen explained 1ty 1o concea!
Dormer’s Deficierey.

But all that appars upon the Proofs offered
relating to my Intentions 15, that here was a
firong Delire to make good Desmei’s Defictency
and that way ol concealing 1t 15 furcly not blanme-
able.

But then as to the g500/, 1518 fud, that T in-
duced the mallers w pay 1t by colour of my Au-
thority.

FHow 1s this proved ?

Mr, Coirzeay produces, and proves, the Receipt
he had given hum by Mr. Edweaids, foir 5001, vo-
[itarily contsicuted by b toweards A, Dormer’s
Dicficicncy 5 and fays, that he had promifed 1t in
Leoriaiy, and paid 1t accordingly i g fl,

Mr. Edwaids Lays, that in 1721 he recetved
500/, apicee from all the mafters, bue Mr, Light-
Loui,

My, Lightbouis fays, that when Mr, Cottingbaii
fpoke to him of it 1 Fedraary 1720, he told him,
all the other mafters had agreed to 1t; but Mr.
Ligidoui refuled 1t Lhat I never fpoke to i ot
1t uil Faraary 1722, which was near two Years
alter s thae then, I was fo far from making ufe of
my Authority, that when he afked me, whether it
wits my Propolal or the matters; wpon s Le-
ing faid, it came fiom the two lenior mafters,
he took occafion to fpeak more freely agamtt
it; and though I uled fome Arguments with
him, yet he Lays 1 Jele hum to lus own Inclir-
LIons.

My Lords, thefe are their Proo's, Bue they are
to be helpt out by fome Conftructions.

O.7. Ttis faid, thar the Letter which T caufed to
be fint  Febigary 1720 to require them to give m
their Accounts, was in order to ety them to

- The Trial of Thomas Earlof Macclesfield,
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come into @ Compolition: for it is faid, whep that
had its effect, and the money was paid, they were
not obliged to bring in their Accounts.

Refp. This then, I fuppole, is that Colour of .

thority by }vhich (according to the Charge in thig
Article) I induced them to contribute,

But in the firft place I befeech your Lorde
fhips to confider, whether 1t can be thoughe,
that any of the mafters would pay 500/ rather
than let me knew what was in his hands.
which was all the Confequence of my having
an Account? I it cannot; why fhould it bE,
without the leaft Proof, imagined, that I fhould
expect 1t 7

In the fecond place T muft beg leave to ob-
ferve, that che mafters belt know, what effed
that Letter had upon chem, and what wis the
motive of their advancing that money 3 but none
of them have Iworn, that they were in the Jeatt
induced to pay the money by the fear of that
Letter, or by the apprehenfion of being forced
to give 1 their Accounts if they did net com-
ply. Nor do the Crraumttances thew it. For
My, Coizzeay came m but in thae Jodrzary, and
had but litte money 1n his hands, and a vay
(lhort Account to make, Nr, Kvigffon and Mr,
Fho. Beizizet, who are now deficient, were not thea
malters, M, Folferd had got an Account realy,
yer he pand, Nlr, Lightosan gave in no Account,
and yet he did not pay.

So that upon a View of the Evidence, hera
15 4 gnod Action done, very benefictal to the
Suitors 3 and no indircét Praflice to bring i
about,

And therefore the Charge not being proved, |
am accoraing to my eencral Plea, ot pudty of
matlcrs contained fin 1o:s Avlicle, o ey of tocily 1
manier cid forin as they are therein charged a-
geinst e, And there is no cecalion to make out
what I have tlated m my Anfwer, to have nade
this matter more clear, in cafe they had given oc-
cafion, by having produced Evidence to maintain
therr Charge.

Flowever I have thewn a feeond Letter, vriteen
by my Order, in Nzvanber following, requiring
thofe Accounts with more carnetlnels, My, Cot-
tizchaiz produces the Drauaht of 1, and tho’ he
will not fwear politively that he delivaed or fent
it; becaufe Le does rot find any memorandum of
1t: he verily believes he did, and has not the leaft
ground to {ufpect the contrary.

Your Lordfhips will obferve, how wvery parti-
cular the Account was direéted to be,

The firft Letter was wrote the 12 of Jesiaa,
1720, Your Lordthips will give nie kave w il
the Copy kept of it

[Reads. ] 14 felruery 1710,

“ Iam commanded by my Lerd w fignuy to
“you, that you do, with al! converient pueds
‘“ lay betore his Lordihip an Account i3 fival
“* Columns,

L

4

. Of the Caufe,

‘« 2, Sollicitour, or Agent,

¢ 3, The Date of the Order,

4. Ior what Purpole the money was brought
In,

¢ 5. How much was brought in,

“ 0. When.,

¢t
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« », How much in hand.
« 8, How much on Securltics.

¢ g, How much paid out,

A diftinét decount of Securitics,

« 1, Caule. L
« o, From whom the Sccurity 1s taken,

« 2. What the Sccurity is.

« 4, In whole Name taken.

« 5. For how much tach Security.

¢« 6. The total of the icveral Securities.

« 7, In whofe hands lodged.
A diftint account of Money paid out.

« 1, Caule,
« . By what Order, of what date.

3. When paid,

+. To whom.

L ]

i
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'he fecond Letter isdated the 7 Novemder 1721,
And 15 thefe words :

[th’?df.]

« By my Letter of the 14 of Fedruary lafl, 1
« ficnified to you my Lord Chancellor’s pleature,
ti which was that you fhould with a1l convenient
“ fpeed loy your Account before his Lordfhiy,
« the method whereof was to be in feveral Co-
¢ Jumns fubleribed at the foot of that Leteer, 1
“am now farther to acquaint you, that his Lord-
« fhip 1s very much furprized to find that in all
“ this ume no fuch Account hath been Jaid before
« himy and therefore hath commanded me to
« tell you, that 1t 1s expected to be delivered con
“ or before the laft Day of this Term s and it
“ this 1s not complied with, you will oblige lis
« Lowdthip (tho’ very unwiilingly) to think of
< ouier meafures, which I doubt not but you
“ will avord by a 1cady complince with what
“ 15 a fecond time reauired of you.  And to the
“ ¢nd there may be no miftake as to the method
“ of your acccunting, I have fubfcribzd 1t again
“ at the foot of this Letrer,”

And Mr, Cottirzghain explurs what he appre-
hends was meant by that Paflage of gtheir Mdea-
faies, that T would make an Order i form,
that 15, an Order of Cowrt to be entered with
the Regifter. He tells your Lorathips what
Reprefentations they made of the Difficulties of
drawing up fuch Accomnts: And I did not af-
te:wards infit upon them.  And your Lord hips
will be pleafed o obferve, that the Latter fent
by me, in Form of an Grder, in Noveinber lalt,
by Advice of the Lowds of e Council, was tor
an Account muceh 0 the fame manoer, The words
e thede s

« Dated 3 Noveiber 1724,

“ Let the foveral mafters of the High Court
““ of Chancery forthwith prepare and deliver to
“ me a perfect Account of the money n taeir
“ Hands, therein diftinguifhing in feveral Co-
““ lumns,

“ The Names of the Partics to the Caule,
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“ The Dates of the Orders for) § Money or
bringing in Securities;

¢ The Time of bringing in each Sum,
¢ Particularly expreffing the Sums tranis
“ ferred and paid to them at their
‘“ coming into thetr Offices, in the firlk
““ Place,

“ How the fame hath been difpofed,

¢ whormn, by what
““ What invelted in Securities, Order,
““ Speeifying the Securities by Dates, Num-
¢ bers, &c,

‘““ What Sums paid out, and to% gwhen and

¢ Where the Securitics are at prefent,
‘““ What money remains 1n their HFlands,

¢ Where the fame now is.

Mr. Holfsrd tells your Lordthips, that anotlier
Account was carried th by my Order inftead of
one fo particulur 5 for that an Account diawn up
in that manner, would have taken up feveral
months: And in Febrnary 1721 or 1722 it muit
have taken up many more ;3 becaufe there were then
mafters, who had been mach longer in their Offi-
ces, than Mr, Helferd the now Scnior mafter had,
in November laft, been in his, And thole Accounts
muft have gone through thetr whole Time,  And,
if your Lordihips will be pleas’d to look upon the
Report on the ‘Lable, 1t will appear that the Judg-
es aud DireCtors reported, that no regular Ac-
counts could be taken, unlefs they were brought
down from the Beginning of the time, that each
matter had been in his Ofhce ; and yet the Lords
never infifted on any fuch Accounts afterwards
(tho’ I had made an Order for them by ther Ad-
vice) nor the Lords Commifioners iince s which
what is it, but falling into the fame Sentimeznts that
I had donc before ! The requining the Datesof the
Orders on which me~ey was pald, and the Scllicl-
tors Names (which I tound not ore of the mafters
was able to give me) was intended by me, that
might be able to make fome Examination into the
Truth of the Accounts, that fhould be given m,
And for vang of that, your Lordfhips know, what
mezhods the Lords Commiffioners have been forced
to take 5 to have the Accounts of the feveral ma-
flers printzd and publith’d, and difperfed through-
out Euglandata nuolick Expence s that People may
come in voluniarily to make a Surcharge, And yet
it 1s well knowrn, that the preparing the prefent Ac-
counts, fhort as they are, containing only the Bal-
lances of Securities and Calh, which the mafters
owned to be then in their Hands 1n each Cauie, o
took up their Times, tat the Bufinefs of the
Court betore them ftood Bl for fome time, and
thetr Attendance in Court was difsenfed witn.
No Woader then if T did not infilt on thefe Ac-
counts, which were to be attended with fo troubie-
fome, fo tedious, and {5 fatigaing an Enquiry.

Thefe are fome Fa&s, that I have not Indeed
exarrinze tosy but with Submiflion 1 do not ficad
in need of them ¢ IF T didy they are rotorious; and
I believe the managers, fome of tium at leals,
know them, and wiil rot deny tuem; and the ma-
fleis, being your Lordih:ps Atrendants, may be afk-
ed 1o them, by any of your Lordfips, who {hall

e wink
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think there needs any farther Satisfaction to be
given concerning them,

Ofj. But why then did I not content myfelf
with the fhorter Accounts, and take chem at leaft,
fuch as were deliver’d into theCommittee of Council?

Refp. Asto thofe Accounts s I fhall beg leave to
fay fomething upon them under the 18th Artcle,
which, I flacter myfelf, will give your Lordfhips
intire Satisfa¢tion on that Head.

Upon the 16th Article T take the Liberty to fay
as to the 1000/ paid on Mrs. Chitty’s Account;
I never expeéted that an A& of Flumanty to Mr.
Lockman hould be made a Crime.

The fuppofed Crime, 1 think, conlifts m this,
That ic was in farther Profecution of iy unjuft aid
corrupt Purpofes, that is, Keeping up wy gaiin 1
felling Places, by concealing Dormer’s Dejficiency.

How is this proved ¢

Mr. Lockman tells of hisapplying to me, and my
faying to him at firft, that 1t fhould be paid; but
telling him after, that there were net fufficient of
Dormes’s Effeéts Iefe s that the maflers were m great
Apprehenfions of lofing the Profits of their Plices,
and were not willing to advance any money 3 that
he told me of a Compofition he had made, that the
Time was near; that then I faid, T would order
Cottingham to pay the money ; but tokl Lim, that
if Mrs, Chitsy had nothing elie, he might by mairy-
ing her make himfelf worfe 5 for there would be no
more money pald her thence,  And he fwears thae
he did not look upon that Sum to be pud out of
Compaffion, but only as it was due.  He fays, 1t
was about a fortnight before the 1000/, was paid,
that I told him no more would be paid.  Upon
fome Queftions put to him by me, he faid, heafked
for another 1000/ on account ot Mrs, Chitty’s
Children: But thae after I had told lim, no more
than the firft mention’d rooof. would be paid,which
was a fortntght Uefore it was paid, he afked it no
more ; and deny’d that he apply’d for the Pay-
ment of 5007, or 574/, after 1 had pronis’d the
1000 /.

My Lords, al.

this, {uppofing 1t true, docs not
prove that 1 paid this money to conceal Doriiicr’s
Deniciency 5 for he fays 1 told hun before, that
Dorimer’s Bffelts were all gone; and at the
Time when I made the Promife of that moncy,
I told him no more of her money would be paid.

And 15 1t nightly colleted from chis Action,
without farther Proof, that my Intention in paying
this moncy, was to conceal the very thing, which 1
at the fame ‘Time exprefly publifhed ?

But, my Lords, 1t is fully proved on my Part by
Mur.Cottingnam and Mr. Liphiuftone, that this 1000 /,
was advanced out of a gencrous Compaflion, and
not out of any by-end: That his Application was
founded on this, that he was to marry Mrs, Chirsy,
and was to have this 1000 /. to pay a Compolition
for his Debtsy that [ had fent hun word of the Do
ficiency, and that he could not have the money ;
fo the great Sceret was out: But that he afrer-
wards appear’d in the utmoft Diftrels and Agony,
in Dangcr of laying violent Hands on himfelf, and
defperate s This Diftrefs moved me; I told him, I
would order the money to be paid out of Compaflion
to him s he afterwards {poke of it with the vrmolt
Acknowledgment: I told him this, and gave the
Ovder accorcingty on Monday, and 1t was paid the
Thurfday following, which was the zoth of Fuly;
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and as to Mr. LZockman’s Teltimony, who denyed
that he apply’d for a farther Sum; it has been DIO-
ved, under nisown Hand, that he apply’d for 574l
for Mrs, Chitty, on Pretence fhe could no otherw; o
fpare him the whole 1000/, and this after the time
was appointed for Mrs. Chitty to receive the
1000 /.

Here the Earl of Macclesfield informing the
Lords, that he found himfelf fo {far fpen,
as net to be able to proceed ac prefine, t-
Houfe adjourned durtng Pleatire, and afte;
jome ume the Houfe bang relumed, the
Earl of Macclesfrold went on.

My Lords, when your Lordfhips were pleafi d to
aliow me to retire, I was jult upon Nrs, Chitey’s
1c00/, and had fpoke of that Part of the Tranf
attion that related to Mr. Lockucsr, And as to the
next, which is the Charge of endeavouring to per-
fuade the mafters to advance that 1000 /. and uling
the Arguments in the Article mention®d for that
Purpofc:

Upon the Lvidence 1e does appear, that there
was & niccting of the mafters at my Foufe in the
ateer end of Fudy Inlts and fome fuch Arguments
ufed as 1w che Articles, but not (as is characeld) to
have a prefent Purpofe of paying the 1009 7. anfives
red, but to have Dormer’s Deficiency all made
cood, by fmall annual Payments out of cach Office.
A View, which I'hope your Lordihips will think
very Innocent and commendable; whether likely to
be fuccelful or not.  And this was fo much the
Intent of my defining the mafters to come together,
that tho” that 1coo /. was the immediate Occafion,
that difcover'd the Eficcts to be then all gone, and
fo mught naturally be mentioned, and I doubt not
but it was, I do not yet rememter that 1 perfua-
ded the matlers to pay ity Nor dees Mr, Lovi
bond yememberaty and Mr, Ho/fers’s Expreflion
was (if I took him nght) only, that he ap-
prehended 3t was mentioned as if the maiters
fhould contribute to make up that 1000/, How-
ever, my Lords that was not the Isnd which Faimied
at and mennonad 5 and upon the whole Lvidence
all agree, that the Difcourfe about the 1000 2 was
fom ever, and ended with my faying, Thae I would
take, or had taken Carve of 10, Mr, Linhehom fiys,
lic 15 not fure which of the two Expreifions I made
ufe of. And even Mr. Too, Bewsett fays, that when
I had faid fo, nothing was afterwards faid of that,
but of Darzi’s Deficiency 5 and then came in the
Difcourfe of the Parltament, My, Heifurd repie-
fents 16, that alter fome Difcourle of the 1000/
I ipoke of Doriner’s Deficiency 3 and particularly
of the mizhict, which was what My, Edwwaids had
a lieele betore fatd, that fome had had all, and others
none (which would not at all be cured by Pay-
ment of this 10007} and that then | mentionza,
that that might make great Clamour, and pofiibly
occafion a Parliamentary Iinquiry: Where 1f it
were refolved that buying thole Places was againit
the Statute of Zd, VI, it might afleft me in the Dil-
potal of the Places, and the mafters in the Enjoy-
mznt of their Places: Fie fays feveral things were
propofed, but nothing agreed on,  One Fropofal
was, whether if the mafters were continued on the
fame oot they had been, 1t would not be worth
their while to contribute ?

The mafters have not had fo gond menorics in
this Cafe as I hoped.  But Mr, Leviiend docs

fwears
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fwear, that all or the greateft Part did then agree,
dat if their Offices were eftablifh’d, as they had
Leen for forty Years, they would make an annual
Contribution towards Dormer’s Deficiency,  And
he heard no body fay otherwife, only he himfelf
(he fays) did not agree to IL.

So that it appears upon the whole, that what I

@id was not with Intent to fupply a prefent Pur-

ofe, as is charged ; for I had deciared to them,
[had taken care of that, or would take care of i
And if I could, by fetting fuch an Example, or by
any Argumcntsl could ufe, induce thgm to contri-
bute by Payments, as they could be {pared out of
e Profits of theirOffices, to make good the whole
Deficiency, or if not all, yet to make good the
Proportion of thofe who had had no part of Dur-
s Effects, I fee no harm; and I am {ure there
wis no Fraud in it. It is to conceal 1t and pre-
vent Clzmour or Inquiry about 1t, only by paying
it; which would leave no Room or Occalion for
Clamour or Inquiry ; or if they could nct pay the
Whole, by paying the Proportion which any one
could be intitled to. '

And this Propofal, to have it paid by Annual
Payments out of the feveral Offices, did not tend
10 raife the Price of them, but on the conirary by
iying a Burden upon them, would greatly dimi-
nifh their Value,

Whether the Defign T had, or the Arguments
[ ufed, were prudent, or difcreet, or proper, I
fubmit te your Lordfhips Judgment ; but the Ar-
guments were not ufed for the Purpofes 1n the
Article, but for the Benefit of the Suitors of the
Court.

But to aive this fome appearance of a Crime,
they are forced to ateribute it to criminal Views
and Defigrs, of which they have made no Proof, nor
fhewn any Probability, fcarce Poflibility, that they
were the Principles of this Action.

I might farther obferve, that the paying the
1cac’, and leaving the 500/, (which m the very
fame Order is dire&ted to be paid to the Plamntiff)
unpaid, and the 574 /. demanded by Mr. Lockinair,
unpaid 3 would wot at all hinder the Dehciency
from brealing out,

As to the Expreflion charged in the End of the
Article, to be ufed by me, I agree, [ uled one
very near it 3 but with other Expre{fions along with
it (which the Witnefs in effeét owns) that fhew,
I could not poffibly have any ill Defign in 1t; nor
could any Inconvenience enfue upon it.  No Que-
ftion had till that time been laid before the Court
relating to Dormer’s Deficiency: Chitty’s was only
an Application for Favour, for a Sum then parti-
cularly wanted, becaufe there were at that time no
Lffects; and was paid by me out of Cempafiion;
there was no Queftion of Right about it to be de-
cided, as was here, when the Difpute was, who
was to bear the Lofs, if any, and could be de-
termined  only upon Circumftances, 1 at the
lame time was fo far from endeavouring to have
it believed, that there was no Deficiency 10 Doi-
iier’s Office, or that I knew not of it, that I
declared a great deal, which I knew about that
matter.

As to what they object, that the Order is drawn
up in fuch a manner as implies (as tney fay) my
being wholly ignorant of the matter, by direfting
an Enquiry whether there was likely to be- any De-
liciency or not :

Give me leave to fay, thatif I had known more

of ity if I had known toa Farthing what Doriiei’s
Deficiency would be; I could not asa Judge found
an Order upon my own private Knowledge, but
muft make it in the fame manner as 1if I had
known nothing at all ; and accordingly tlhat Order
1s worded in the fame manner, as it muft have been,
if I'had never heard of Dormer’s Failure before,
Befides, 1t had been then talked, that Wilfen
had not dealt fairly in his Compofition 5 and if fo,
and 1f he were worth it, the Suitors might recover
near 22,000 /. more againlt him, A matter ex-
tremely proper for the malfter to enquire into,

XVIL As tothe 17th Article, which relates to
Orders for payment of monies depefited with
Dormer 5 which Mr, Edswards (as 1s charged) was
directed by me to pay, without 7ceaid to that Pio-
portion, which ought to have been obferved n a
defective Iund,

They have read four Orders made by me, and
no more, three of them in one Caufes and only
one of them diredts the whole money o be paid
our, I faid in my Anfwer, that I did not know
that I had made any other Order than that of
Chitty 3 but believed the Court mught have made
others; which save occalion, it fcems, to fome of
the Gentlemen to wonder at the Diftinétion be-
tween me and the Court, My meaning was, that
fuch Orders might have been made by the Court
in my abfence, for ought appeared s that is, by the
mafter of the Rolls and judges, with others In
Commiffion for hearing of Caules,

But as to what was done by me ; the proper
Anfwer to this Article, the trueone, and 1 hope
a farisfadory one, is, that I acted fo as I thought
would be moft for the good and benefic of the Sui-
ters. I fully believed all along, that the Whole
would be made good, to which I contrtbuted all I
could 3 and I adted accordingly. If I was mifla-
ken, I hope it 1s no Crime.

XVII. As to the 18th Article, three Neglects
are charged upon me n this Article,

1. Not raking proper carc of the Securitics
lodeed with the mafters.

2, Not taking Security for the Cafh,

2. Not taking the mafters Accounts.

There is another thing exprefied, which 1s per-
mitting and incouraging the mafters to taffick
with the Suitors money and Effe@s.  But that I
apprehend means only, that the not taking due
care to hinder them, is permitting and 1ncoura-
ging them. So that ir docs not make a diftinct:
Branch of the Article 3 but is only a fuppofed Con-

1&qu::nc~: of the reft.

As to the Securities and Cafb, what T am char-
ged to have omitted doing, was never done be-
fore by my Predeccffors, nor defired then of me by
the Suitors.  And, therefore I fuppole, there is a
particular Reafon affigned why it fhould have been

done by me, tho’ not before ; and that 1s Mr. Dor-
mer’s
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mei's Failure, which is charged to have been chiefly
occafion’d by his taking upon himfelf unduely to
difpofe and erplsy the money and Effects of the
Suitors in his hands., And this the Article char-

oes that 1 knew.

My Lords, as to this particular Reafon: Toadd
a new Duty to my Office from it, and to lay me
under an Obligation to do that, which my Pre-
decefiors were not obliged to; it ought to be
clearly made out that the Fact is tue, that this
was the Caufe of Dermer’s Failure; that I knew
it to be fo; and that thereby 1t became my Du-
ty, unafked by the Parttes intereited, to mike
the new Provifion expeted,  Dut taere 15 no
Proof that Dariner did urducly difpole of or em-
ploy the money and Effucts of the Suttors i his
hands s much lefs is it proved, that I cver knew
it, or had the leaft reafon to foipect ity but the
contrary.,

The Account Mr. Parkini gave of what paficd
at the time of Dormer’s ooing off, was this (which
was reprefemed to me, and never fhew’d to be
falfe) That Mr. Dasior, who was his Uncle, m-
tormed him, that having happened to reccive a
ereater Sum than ordinary out ¢f the Lixchequer,
and going into the Country in the Long Vacation
1710, he knew nct where to leave it fafer than
with Mr, /£i/a, aneminent Banker ; and he fele i
with him to the value of 2.4,0c0/; that upon his
return to Town, he found Mr, IF3fon ftopt pay-
ment 3 and thas therefore he weould withdraw him-
jelf, for fear of a Goal; that accordingly he went
into Zlofland, and wrote a Letier from Retferacii
to Mr, Parkburs?, with one inclofed, to be fhewn
to the mafters, and fent to me or M Cotiinzhaiin s he
gave fome account of the Letter, that it {et forth
the Cafe to the cfiedt abeove; and the Dizughe
thereof is in the hands of the managers, whicn
they might produce, if rhey thought proper. This
I tool: to b the true State of the Caley and ne-
ver heard any thing to the contrary (except Mr.
Lighthen’s Guellls, founded on no Iadl, but on
the greatnels of «he Sum, which this ac.cunts for
another way) till Decesnber Tadty when I was told,
that J7ilfen pretended, e borroveed 1t of Mr, D.i-
ser at an high Interelts but s this appears o be
fpoke in exculfe of himfelf, an Afrer-toought a
tour Years diftance is ittle to be regaided, and
however, if 1t were true, ought not to afiedt me,
to whom it was never difcloled.,  But according
to this that I have flated above, which was cer-
tainly the truth of the Cale, or however what ap-
peared to me 3 Doinier’s Failure was rot occalioned
by his undue difpofing cf eremploying the money
and Efeéts s buc it was a Misfortdie cieing to the
Yeai 1720, and Circamflances pecuiiar to that
Timec; Jo not likely to happen agam. Cn Dr,
Eddifbury’s Failure there appeared no Accdent,
but his own il Conduét: Yetno Change was
made by the Lord Chancellor, as to the Effeéts,

or Cafh, or giving Securty.

But it was urged, that tho’ this had not been de-
fired of me by the Suitors, 1t had been propofcd
to.me by the mafters themfelves:

And three of the mafters were called to prove
¢his.  But only two of them pretend to have fpoke
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to me about it, Mr. Lightdoun and My, Kyrafys;
Mr., Holford the 3d Et}'S,”Htt Never Wis once with
me about it, only he liked fome things which

Mr, Lightboui told him lic propofed.

My, Lightboui's whole Evidence, taken all to.
gether, clearly proves what I fee forth in my Ap.
fwery that 1 had m view three things, 1. Tl
making geod Deiimer’s Deficiency. 2. Settling the
mafters i their juit Righes, 3. Securing iy
Suitors from future Accdents,  The 10t u;; Ih‘
Principal,and always uppermoft with me, i'he 2.
was plunly neceilury, mooraer o ihat,  The of
for fecuring the Sutiors from future Accidents :::a‘f
that kind, I was likewile very defirous oiy b
I OWD, A ‘liizlt time, while 1 thoughe the nmﬂu:‘.
then m being Perfons ol Ability and Suhitanee,
and he gave me no reafen to think otherwifs, I
apprehended there was no need of any extracydinary
Expedition 1, J

As to m:ﬂ{‘ing good the Deficieney sy Tt appzars,
that at the tine of My, Lightoouir's Propaicl, the
mallers were all willing to contribute 5 only Mr.
Lizhthsuir {tood out s and his Reafon, which in Liis
Lixaminatton to the 16th Article he fiys, he uvoi
one Occafion mentioned to me as futficicnt, was, that
1t wetla be a Precedent for his pavine other Dbt
of other mailers,  And upon his Examiration o
tiis Article, Le fays, that he wid me in difooniie
on that Subject, that as Deriner®s Aceident had hip-
pered, the Ihe mighe again; and {o often, Ut it
could not be fuvported; and afterwards, that if
any thing could be done to make good Do ' De-
frciency, and put things upon a fecure Botiom, he
would be as ready to contitbute o ony Lody. 1l
th::}] Sives an account of the Propoluls he made,
winch ke fays, I defired him to reduce into Writing
for my Confideration, which he did 5 the Copy
of it was produced and read, and I have the Let-
ter 1tk hore i my hand s and there only, 1
apprenena, 1s to be found the Propoial which is
to aiivct me, ard not chat which he now from
his mumaory mntions to be che Propoial, but
differs rom the Writing 1o feveral things 3 which
not bemg in the Lettery if he had mentionad tiem
curforily 1n that Liicowie, T maft have lookd
upon them as what upon nrtiaer Coniideiation he
dul not think proper.

My Lords, The ocealion of the Propoic] was
my ipeaking to lim about contributing to Dor-
mer’s Deliciency s and both that and the Prepo-
fal itfat fhew, that it was really no more, thin
laving befors me tiwe Terms upon which e would
contribtite.

In thafe Terms, the principal thing infifled
upon by him was, that the money fhould be con-
tinued to be bronght before the maftersy whiceh,
T apprehend, had then beer a little broken i upob:
Which is exprefled in thefeWords, fhewing the Im-
probability, that a Fatt objeted fhould happen,
« if (as his words are) the money be directed 28
«« ufual to be brought before the maflers, both
« by your Lordfhip and the mafter of the Rullss
« coithout which the maflers cannot thing them-
« felves wmuch interefled in the Event of M, Dor-
« mer’s Affair.”

™
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The other thing he infifted upon was, that he
fhould be {ecure from ‘bt‘:mg expofed to the
Jilke Inconvenience, by failure of‘anothcr_' mafter 3
and therefore what !1{: propoﬁ::s, mn relation to {e-
curing the Effeéts, 1s not a thmg propofed to be
Jone of itfelf, feparately, but in company with

e other Regulations, |
That part that relates to the Rights of the

mafters, was afterwards prefled farther, as it was .

appr::htnded they were more broken In upon;
and produced the Reprefentation of thc_mnfttrs,
which Mr. Lightboun the other day menttoned to
your Lordfhips, _ |

And this hikewife explains feveral parts of his
Fvidence: It explans what he fays, that he
preffed me fo often to do fomething, and thought
tdat to be Trrefolution, which was indeed my
Ceution to proceed upon fure grounds, in doing
a thing, which, if not perfectly well founded,
might have the Appearance of being contrived on
murpole to advance, or keep up the Profits of the
Offices of the mafters, It explains his Apprehen-
fion, that if I did not do 1t, it would not be done
by my Succcfior, unlefs the Seal fhould come into
the Hands of a noble Lord, whom he named, It
fhews, that what he prefled, was not fo much
{ur the mafters to give Sccurtty, or to make up
Deriner’s Deficiency, and retrieve the Honour of
the Court, as to have Orders made, for the Be-
refit of the mafters; which I thought ought to
g together.

For 1t wanted no Refolution in me, or in any

ther Chancellor, to make Orders upon the
mafters, to fecure the Lfeéts of the Suitors in
ther Hands 5 had that been the thing prefiud,
and efpecially 1f, as 15 pretended, they them-
fclves defired 1t.  But 1t might require Refolu-
tion to {fupport the mafters againft the Claims
of an honourable Perfon, with whom they then
had a Difpute.

This View of this matter will make your
Lordfhips confider 1t 1n a different light from
whot the managers have endeavoured to fet it
vy and that my Slownefs did not proceed from
my concern for the keeping vp ot the mafters
Otiices, but from my Caution net to be too preci-
pitate in advancing them.

And had I taken the meafures defired, and
made Orders to prevent the mafter of the Rolls
trom direfting, in his Decrees, the money to be
brought before the Uther, and from referring Ir-
regularities to the fix Clerks 3 and to fettle in their
lavour the other matters in difpute (tho’ I will do
them the Juftice to declare, that I do, fo far as I
have feen of it, think the mafters in the righe
therein) yet I am apprehenfive, that at frlt fight
it weald have been matter of Complaint againtt
me, as a contrivance to advance the Offices of the
mafters; and that the Schemes propofed by Mr,
Lightzeun for giving the Security he reprefents as
lufficient, would not have been thought a Ballance
o 1t,

Having faid this, give me leave to weigh the
Propofals,

And firft, his Propofals for providing for Dor-
mer’s Deliciency.

The way of doing it, which he propofes, is
this: Having ftated, in the firft page of the
Letter, what he takes to have been the occafion
of this great Deficiency, he goes on, ¢ which I
“ hope may be provided for, and the Credit of
“the Court retricved and fupported by every
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“ mafter advancing 2000/, ot fuch other Sum
““ as fhall be agreed on, out of the Cafth of the
“ Court in his Hands ; which being placed out
‘““at Intereft, the yearly Income thereof, togc-
“ ther with the Produce of Mr. Dormer’s Eftatey
“ will anfwer the Demands that may be expe-
“(ted on his Succeflor, and will in due time
““ make good the Debt upon the Office.

But as to this, I thought it both impractica-
ble and infufficient; and I told him, and he very
fatrly owns it i his Evidence, that I could not
make an Order of that kind; becaufe it would
mdeed be ordering one man’s money to be put
out at Intereft, to pay another’s Debt.

His next Propofal relates to the Securities,
lodged in the hands of the mafters, which he
thought of the greateft Confequence ; becaufe, as
he now fays, he told me that Derimer’s Accident
came by trafficking with Securitics; which he
inferred from a Suppofition that there was not
then fo much Cafh in his hands, This Faét is
contrary to the Reprefentation made as above to
me, and the Suppofition, with refpet to the
quantity of Calh, 1s obviated by his having juft
received a great Sum out of the Exchequer,
And your Lordfhips have heard from the Report
to the Lords of the Commmittee of Council, that
the mafters have brought in all their Securities 3
fo that what Mr, Lightbeun thought the greateft
Danger, has proved to be none at all.

However, to prevent that, which he thought
the greateft danger, he propoles the taking all
Government  Securities for the future, in the
Names of two or more mafters; his Words are
in page the 2d. ¢« Having before obferved from
“ whence this great Deficiency arofe, I fubmic
it to your Lordhip, Whether the taking all
«“ Government Securities for the future, in the
¢ Name of two or more mafters, may not pre-
¢ yent the like misfortune hereafter. ”  He fays
now, that he propofed them to be taken™
the Names of fome mafters, and of a third Per-
fony but that is not mentioned in the Letter,
nor does Mr, Holford mention 1t in his Evi-
dence,

As to this Propofal, he has now fwotn, as the
Truth is, that [ ftarted a Difficulty upon that
head, by objecting that this would not anfwer all
Cafes, particularly with refpect to the Lafi-ludia
and Sonth-Sea Bonds, by reafon that they are pay-
able to the Bearer. And his Anfwer was, That
there was no neceflity of taking thefe Securities s
fuch might be taken as are transferable in the
Books of the Companies,

On confulting others upon this, I found, that
as to Eaft-India and Somth-Sea Bonds, wholly to
difallow the taking thofe Securities would be
hard, Many People choofe tliem, becaufe there
is little variation in the Price, only fometimes a

few Shillings higher or lower ; whereas in Annui-
ties, and much more in other Stock, the fall of
the Price, by the time the money was to be paid
out, might eat up the Intereft and more. That
there would be a difficulty to difpole of thofe at
that time in the hands of the matters; probably
the Owners would not confent; it had been
their choice, that had determined the laying out
of the money upon thofc Bonds; that to {end
them to the market all together would occa-
fion a fall of the Price, and a great lofs, which
would raife a Clamour, and give great Diffatis-
faction. -
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I thought thefe feveral things had great
Weight, and deferved moft ferious Confidera-
tion. I then thought of locking up thele Bonds
in Chefts, with two Locks, one to be kept by
the mafter, to whom they belonged, and the
other by the next mafter after him, and to
take the other fecurities in the Name of two
mafters.

But I was told by Perfons of great weight,
that that was but two malters inftead of one,
and would not be fatisfaltory: And fhould I
join more of them, it would cccalion more trou-

ble, and pofbly more charge; but they were
{til] mafters.

At laft I refolved to take the Securitics (other
than the Bonds) in the Names of two mafters,
and a third Perfon to be named by the Partes,
But {tili I ftuck ac the Bonds, and was never {et
right in thar, wll it was too late. But I have
now fearned, which neither I nor Mr, Lightboun,
as your Lordfhips may obferve by his Lvidence,
had fkill enough to know, that they might be
indorfed to two mafters and a chird Perfon, and
{o the Property be fixed in them; which, had I
afterwards continued Chancellor, 1 was determi-
ned to have put in Practice,

As to the Cath, how that might be made fe-
cure, his whole Propofal 1s contained in thefe
Words, in the fecond Page: ¢ The Depofit to
“ be put out at Interelt, to raife a Fund for the
¢« Payment of Mr. Dermer’s Debt, together with
“our Office, would in a great meafure be a
¢ Sccurity for the Cafh, with which we fhouid
¢ then only be mtrufted.” By the Depofit he
means that of 2000/, or {uch other Sum as fhould
be agreed upon, as I before read to your Lord-
Thips.

This 1s the Nature of his Propofal, with rela-
tion to the Sccurity for the Cath; which I ap-
prehend muft appear to be netther practicable, as
1, obferved betore, nor fausfaCtory.  And had I
built upon this, and made a Regulation accord-
mgly, I was very apprehenfive thofe that were
betore diffatisticd, would call it #ifling,

He then takes notice of the money being
lodged with the mafters very cffetually, tho’
it s by way of anfwer to an Objeftion, that
every mafter may not always have fuch a Sum
in his Hand 5 to which he anfwers: ¢ T coi/l ven-
“ fure to fay, it’s fearce poffible that cein bappen,
““if the money be dircéied as ufual by your Loidfbip
““ aud ibe Mafler of the Rolls.” And then he adds
(to fhew the Strefs laid upon this) ¢ <vithont
““apbich the maflers cannot think theufelves much
“nterefbed 1 the Event of My, Dormer’s affair.”
And fays in the 3d Page: < If I have the hap-
¢¢ pinefs to have offered any thing thought pra-
¢¢ ¢ticable by your Lordfip, when I have the
“ Honour to be admitted to wait upon you, I
«¢ hope to fatisfy your Lordthip, that I fhall with
“ Pleafure contribute, as becomes me, to facili-
¢ tate any Undertaking of this kind.”

I think this proves what I faid in the begin-
ning ; and I fubmut it to your Lordthips, whether
f am criminal in not complying with thefe Pro-
pofals.

My Lords, I have told your Lordfhips feveral
thoughts 1 had about the Securities. Give me
leave to mention {fomething of my thoughts, with
relation to the Cafh.

I thought to take a fmall Security would only

fhew that I was convinced that a -Sccurity was

neceffary, and yet trifled in it; and thofe ty
were willing to find fault, would fay, it was dang
only to amufe the Suitors, and lull them into 4
falfe Securty.

And tll I could admt the matter of the S..
curitics lodged with them, particuluiy the £
lidia and Sonmth-Sea Donds, no Securiiy, iz
it would be praticable for the mafters iV,
would bear any Proportion to what was in the-
hands, when 1t fhould be 50, 60, or So thout]
Pounds.

But 1f 1 could contrive to make all th: oo
curities fafe, and reduce the Calh into 2 ;..
rower Compafs, by making Orders for putting
out the money of courfe, whenever, thiruac,
negle€t of the Partics, or otherwiic, it fhould
happen to lie beyond fuch a time s then a Scon-
rity nught be given by the mafiers 10 anfive
It

ut, as I told your Lordfhips, the Zgf-Inls
and South-See Bonds were too hard for me, il
the matter was before the Committee of Coune
cl 5 and had the mafters behaved themflves,
as I oexpected they would in the matter of
ehewr Accounts, T ehen mtended to have laid my
Thouglts before the Councily and to have had
their Authority and Sanction for putting them
in Praétice.

The other Propofal fuppofid to be made t
me, Is {poke to by Mr. Kwaflon, and him only.
And though he fays all, or moft of the mafters,
agreed to 1t, and thereupon he watted upon me
about it; I do not find that any of the reft
know any thing of it. I obferved, that ncither
My, Lishthorir nor M. Isiferd (both produced to
thus Article) are examined to this great mai-
ter, upon which the mafters are fud to be o-
ereed 5 nor 15 any other malter called to 1, the’
his Account of 1t 1s fo very nmperfedt, and ftancs
m need of being explined, as well as fuppores
ed. As to the Sccurities, 1t reaches not ails
the Bonds are It under the fame difficuliy
as before. And @5 to the Cafh, he mentions no
Sum or Value in which the Sccurity was to be
olven.

But, my Lords, upon the whole, both frem
what My, Avigflon and Mr. Lightbaun fay, it s
plain they were confulting their own Interetit,
o keep the Office free from  Incumbrances:
And their Intereft and muoe (F T could have
any in view) was the fame: So chat if it was
their Propotal, what fhould hinder me from a-
erecing to it, but that I thought 1t infufi-
clent ?

The third thing charged n this Article 15,
That [ did not talie the mafters Accounts, that
15, Accounts of what Efieéts of the Suttors they
had in their hands,

My Lords, It is true, this was proved to
be done by my Lord Grwper at his Entrance
into his Office, both the firlt and fecomd
time; it was done by another noble Lord,
as has been proved at your Lordfhips Bar,
once, and I believe it was done by that Lord
oftner, |

My Lords, Had I taken their Accounts t30,
I doubt in me it would not have had the fame
approbation, as it had in thofe noble Lords.
In my Cale it would have been afked, What
care 1 had taken to be fure that the Accounts
delivered me by the mafters were true : VWhe-

ther I had feen the Securittes and Cafh?¢ Aﬁld
what
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what Satisfaction I had, that they were able to
make them good ? I fhould, perhaps, l_mve been
told, that without t]mtz the bare taking of an
Account was of no ufe. And thefe Enqguiries
were of fuch a Nature, that if they were to be
purﬁlud effectually and with exactnefs, I own I
had not frength to go through them.

Nor did I think the taking Accounts from the
mafters neceflary, becaufe I do fhll take the
Liberty to fay, I was fully perfuaded, all the
matters were good and honeft men s and if they
were not, 1 do not fee 1t would be of any ufe to
take fuch Accounts. Ifor I would be glad to
know, whether if T had taken an Account yearly
from cvery malter, hie would have been one half-
penny richer or poorer, or at all more able to pay
the Suitors ¢

0ij. Tt 1s faid indeed, that all thefe were wil-
ful Omifiions; and for icar the Price of Places
{iould be funk.,

Refp. But of that there is not the leaft Proof.
And the Circumftances of the Cafe above fet
forth, T hope, give a much more natural account
of 1t. And the Difficulty what to do 1 fuch
2 cafe canpot be exprefied by any Words I
cn make ufe of, fo firongly as by what has
paticd, fince I order’d the money and effedls to
b locked up, and Jodged at the Bank, which
were intended (and fo the Order of the 17 De-
cinder exprefies 1t) to continue there orly ull
the Affair could be more maturely confidered,
and a proper Provifion made for the Sccunity of
the Suitors,  IFive months are now elapled, and
nothing has been yet done: Tho’ the Suitors
{uffer vaft Inconventence.  For, 1n order to get
any money from thence, there muft be a Matfter,
arnd a Six-Clerk, and two Direfors, and a Cer-
tiicate from  the Resifter, which occafions fo
¢creat an Loxpence, that in the cale of fmall
Sums, People do not think 1t worth their while
(o co for them to the Bank, but choofe to be
vithout ther Intereft rather than come at it
through fo many Difficultes,  And 1f the Lords
Commiffioncrs, three of them, fuch great men,
have found this matter too difficuit to fettle to
b Satisiaéerony 15 1t a Crime in me, that 1
vas net able to difcover a methed for making
tnngs caly and fecure?

Tius Article is clofed with the great Deficien-
cies that have happened with regard to the Effelts
of the Sultors,

Bar, my Lords, give me leave to fay, if that
Deticiency have not happened by any fault of
mine 3 if thofe misfortunes, which have befallen
lome of the mafters, be not owing to any
Crime in me; no part of all that is charged in
this Article, ought in Juftice to lie at my door.
As T have oblerved before, the great danger,
which was at frft apprehended, and fo often
talied of by Mr. Lightboun, related only to the
seeurities, which the mafters had in their hands s
but that which happened related to the money
only,  And tho’ this Accident fell out, whilft T
had the Great Seal, yet 1t mught as well have
happened in my Predeceffor’s time, fince nothing

thae [ have done has given the leaft occafion to
It,

' ﬁ? Hz'g/} Cizines

and Mijiemeanoss. 720

But is there at laft, any Deficiericy thide out
to be in thefe mafters, by which the Suitors are
to be Sufferers ?

Mr. Zhosapfon has been called as a Witnefs to
prove thefe Deficiencies 5 but he has only
fhewn an Eftimate of DBerier’s Deliciency, and
that fome of the prefent mafters had not paid
i their Ballances at fuch a times and how

much the farther Sums they were to pay a-
mounted to,

But have the Suitors therefore loft the moncy ?
No, my Lords, that docs not appear; but on
the contrary,

Mr. Coniway, one of them, and whom they
have themfclves produced as a Witnefs, has fvorn,
that he has afligned an Efiate fufficient to pay all
his Deficiency,

One of the managers was pleafed to own that
he meant by Deficiencies, the money not yet paid
in, nay the money not paid in at the time of ma-
king the Orders ready 5 and did admit, that fince
thofe Qrders, there had been Satisfaction or Se-
curity for the moft parr.

But, my Lords, it 15 the Lofs of the Swuitors,
that alone can give ground to cumplain.

The Order concerning My, Tho, Benzet men-
tions his Deficiency to be only 7500/ and 1575/
reprefented by him to be in the hands or lus
Predecefior and me,

The latter Sum of 1575/ is brought into
Court. And we have fhewn that My, Hiccocks,
his Predeceffor, has petitioned, that he may
piy mn the 7500/ which 1s the whole De-
fictency. And here appears a confiderable E-
I""I_ ' L B ™ apn 1 - PP 2
{tate, of Ithink 750/ per ain, of Mr. Beitizet’s
befides.

Mr. Kynafloi’s Deficiency s reprefented to
have been before Chiiffinas 26,6087, 115, 3d. %3
arifing all, but what he faid was n my hands,
and the hands of Mr. Rogers his Predeceflor, only
hence, that his Cathier was dead inteltate, and
Admmiitration difpuied 5 and fo he could not
come at the money.

There 1s paid 1in by me 1575 1.
There 15 offcred to be paid

by Mr. Rogers, and will»> 6000

be paid — '
A Debrt from Mr, Dn‘fﬁl?ﬂ)*,z

which he fwears a juft 20,850

one, 1s afligned S

Ie-—y

Jp—

In all 28,425
And the Decliciency bei“g}zﬁﬁos 11

3 i
computed at v

iy

L oy I -

This exceeds it in the Sum of 1516

And he has an Eftate of between four and five
hundred Pounds a Year, and Timber of the Va-
Jue of 2500 /. to make good any part that may
not be got from Delabay’s Effate, tho® his Lif-

fecls
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fels are in onc of the Reports mentioned to have
been then found to be in Lowdon alone above
20,0007, And I have heard that the Lords
Commiflioners have ordered them to be brought
into Chancery, and that 16 or 18 thoufand Pounds
are actually brought 1n,

What is faid to be Mr, Borret’s Deficiency, 1s
the foot of an Account, which the Report that
reprefents it, and Mr. Thompfon in his Evidence,
fay could not be properly taken.

And when fully examined into, there may
come out to be no lofs there neither,  Mr, God-
frey fwears Mr. Borret to have been in good Cir-
cumftances when admitted; to have an Eftate s
to have fold an Office for, 1 think, so00/. upon
the occafion of his coming in mafter; to have
lived with fmall Expence, his Wife’s Father main-
taining his Family.  And, as he enjoyed the Ot-
fice four Years, there can be no great Deficiency,
and probably will be none at all.

But, my Lords, it is extremely hard upon mc,
if by their producing an uncertain Eftimate, I am
to be obliged to ftate the Accounts of one, who
is dead, whofe Adminiftrator is Soliicitor agarnit
me, without their fearching into his Papers and
Aftairs, and giving a perfect Account how they
ftand. It is exceeding hard, give me leave to
fay, that your Lordfhips fhould be judging up-
on me as criminal, from Fa&s of this kind, to
which Tam an intire Stranger, when there 1s no-
thing like Proof, that there will be a Farthing De-
ficiency at laft, but only that the money is not

}'ﬁt COMCE 1N,

I beg leave to obferve one thing more, That
the Mafters, that arc now called the deficient
mallers, are not one of them in Cuflody s
though it is made an Article againft me, that I
did not commit Mr. Derineiy who was m Fol-
Jand, Therefore, fince they arc at Laberty, it
muft be taken for granted, that the Loras Coin-
mifTioners had good Reafon not to commit them ;
and yct their Deficiency, which is not a Crime
in them, fufficient to juftify the committing
them, is to be made a Crime in me, lufa-
cient to fupport a Charge of High Crimes and
mifdemeanors.  Your Lordthips fecc how far this
ought to affe® mey and I fubmit, upon what 1
have faid, whether it can {upport the Charge 1n

this Article.

XIX. As to the 1gth Article, which relates
to what was done about taking the Accounts:
It charges,

¢ That whercas his moft facred Majefly, out
< of his Fatherly Goodnefs to his People, did i
<t or about the month of Nevember lalt, direlt
¢ an Enquiry to be made mto the Accounts of
<« the malters of the faid Court ot Chancery,
« to the Intent that proper methods might be
< taken for the Security of the Suttors of the
« faid Courty the faid Themas Larl ot Maccle/-
¢« field, being then Lord Chancellor of Great-
« fSritain, and one ol his Majelty’s moft Honou-
¢ rable Privy Council, in order to obftruct the
« fame, and to prevent a Parliamentary Enquiry
¢t inro the State and Conditton of the Ofhces
<« of the faid malters, in Breach of the feveral
¢« orcat Trufts repofed in him, did give Advice

I
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“ and Encouragement to the faid mafters to 48
“ fift and fupply cach other with muney and (1.
“fects, and did reprefent to the faid mades,
“ that it would be for their Honour and Servie,
“ to appear able and fufhicient s and that if thy
“ made a bold Stand now, it might prevent
¢ Parliamentary Enquiry, or to that Effeét 5 and
““did perfuade feveral of them to make filfi
““ Reprefentations of their Circumitances to his
¢ Majefty, by adding a Subfcription to their re-
< {pective Accounts deliver’d to the faid Farl, 1
““ be Jaid before his Mijelty, to the Eid foliow.
“mg, viz. That they were able to anfwer e
“ moncy and Sccurities 1n their Flands, and wie
‘“ willing to pay the fame to fuch Perfons &
‘“were entitled thereuntos althoush the i
““ Earl knew, or had good Reafon to believe, thi
¢ feveral of the matters were not then able to
“ anfwer the Ballance of their Accounte, nor as
““they yet able to fausfy or make good the
“ famey and when the faid mafters were after-
“ wards required to produce the Cafh and Ef:
“ fedts of the Suitors in their Flands, fome of
‘ the maflers, according to fuch Advice and
“ Encouragement given by the faid Earl, did
“ fupply others of them with Cafh and Iifredts,
“ to make a falfe Shew and Appearance of their
“ Ability and Readinefs to anfwer the Ballance of
¢ their Accounts.”

My Lords, the two things, which are mads
the Heals of the Charge in this Arucle, refawe o
the Subferiptions of fome of the malters wrir-
ten under thar Accounts ; that they were able
to nke good the Ballances; and their after-
vards producing Cafh, to make a falic Shaw
and Appearance of their Abiiiy.  As to the
Arfts I mke 1, that the material Part of the
Charge s, that I perfuaded them to make filfz
Reprefentations of their Cirenmfbaices by a Sudfcis-
ption which I kuewe, or bad gesd Reafon to belicze,

was falfe,

As there 15 not the leaft Proof offered that 1
knew or had reaton to beheve the Subleniption
falfe, this Charge [ think murely falls to the
Ground,

Upen the Proof attempted to be made, 1
think 1t appears, that when Mr, Helford brougit
in his Account, purfuant to my Order, he {with-
out my knowing any thing of it) had wrote a
Subfcription at the End of it, to this Effelt: «1
¢ have all thefe Securities ftanding in my Name,
¢ as in this Account 1s fpecity’d, and will pro-
¢« cure Certificates from the proper Offices, that
« ] have and had them before this Account, if
¢ your Lordfhip require 1t, and as to the moncy,
« ] am ready to give your Lordfhip Satifaction
“ to o Demonitration, that | have 1t in my Power
< to an{wer it to every Perfon, that fhall appear
¢ to be intitled to it, and who can give me a legal
«“ Difcharge.”

They fay, I read it, and {poke of it with Ap-
probation,

There were only Part of the Mafters ready
with their Accounts; and Mr. Lovidond was the

next, that delivered me his, and he had wrote
to the fame Effe€t in Subftance ; only as to the
Calh, he wrote that he was ready to give Secu-

rity.
My
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My Lords, Every Body knows that' he was
able to anfwer 1t and- he fwears he had 1t ready,
and was able to have paid 1t the next Day; and
he appears to have lent 10,000 /, to a Brother

Mafter on that Occafion. 1 was therefore {ur-
to fce him make ufe of an Expreffion,

prizf:d |
which looked as 1f he were not able to pay the
money. And upon that 1t was, that he fays, I

recommended to him to mike ufe of the fame
Expreflion, as had :}lr{:ndy been ufed by Mr. ol
fordy and lo accordingly he did.

Thomas Benuet had fubferibed, beﬁ)r? he#came,
this, ¢ I have all the Securities ﬁnndmg In_my
¢« Name as in the within Account are {pecthied,
« g5 alfo the Tallics, Orders, and Bonds 1 my
« Cuftody s but had faid nothing of the moncy:
1o fwears, that I faid, I wifhed all would make
ufe of the fame Form as Mr. £olford had done :
And that 1t would be for ‘t]?mr Honour and Ser-
vice to appear able and fuficient, He fays, that
Mr. Lightboun, as 1 rel_*ncml?ur, aﬂ{cd what was
the meaning of bringing 1t betore the Coms-
mittee? and that T faid, 1t would be a means to
prevent a Parlamentary Enquiry 3 that I did not
afk him whether he was able, but diretted him
to write 3 1 fuppofe he means by the general Di-
ri-an s for T do not apprehend he fays, that I
fpoke it o him in particular : And 1t 35 ot pre-
wendded, that he made the leaft Scruple of figning
it as tive, or exprefled any Backwardnefs n it
and he in Effeét owns he did not.  But he in-
forms your Lordfhips how extremely tender he
was, not to write any thing but what was ftrictly
true 5 and that therefore, o his Subfcription, he
took Care to leave out the Words f0 @ Demon-
Werion, which are m Mr. Helferd’s.  And Mr,
Jloiferd’s Subfeription running, ¢ And as fo the
w Voney, Tam veady to give your Lordfbip Satis-
« fuction TO A DEMONSTRATION that 1 have
it i my Powwer to anfwer it to every Perfon that
« jhall appear to be intitled to ity &c.”  Mr, Ben-
et could not come quite up to this; but he
fubferibes, « Aud as to the meney, I ain ready to
“ oive your Lovdfbip Satisfaltion, that I am able to
“ anfiwer it to cvery Perfon that is intitled thereto.”
This therefore, that he has fublcribed, 1s, I {uppofe,
if he 1s to be credited, exadly true: And 1f fo, 1
have not perfuaded bim to make a falfe Subferip-
Lioi,

Mr. Kynaflon fays, it was recommended to them
by me to make fuch a Subicription as Mr. Hol-
ford’s 5 that 1 fad, 1t would look well to the
Council, and prevent farther Enquiry or Parlia-
mentary Enquiry, or fome other Enquiry, he
knows not which; fo "he comply’d. But, my
Lords, his Subfcription is not what I recom-
mended,  Mr, Holford only undertakes to fhew
he had it in his Power to anfwer the money, &c.
that is, that he either had the money, or Effects,
which being difpofed of, would raife 1t. But
Mr. Kynaftor goes farther, he fays, I am ready
{0 pay 1t to the Derfois intitled.

Mr, Lightboun heatd notlung {poken of the
Sublfcription ; he went away to finifh his Accounts,
which were not compleat,

Mr. Fobn Bewnct was not there; but at his
coming, being told what T had faid to the others,
he, without Scruple, fubferibed, without my
[peaking to him.

Mv. Edwards fays he was able to pay i,

Mr, Lovibond was called Iaft; but I before gaye
an Account what he fud,
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So that of the fix maftérs. who ‘mide Sub-
criptions, [ fpoke only to five, - '

Three of them have proved themfelves able 3
and I believe no body doubts it, |

Mr. Thomas Bennet made no Objetion, ot Difs
ficulty, and has been curious not to let his exceed
the Truth. S -

Mr. Kynaflon, has voluntarily gone. beyond
what I defired. And I make no Queftion but
he thought himfelf able to anfwer it, though I
doubt his being ready.

But is there the lealt Evidence offered, that I
knew Mr. Kynafton and Mz, Thoias Bennet were
not able, or had Reafon to believe or fufpet
it? No, on the contrary, Mr. Lovibond, their own
Witnefs, who is one of the mafters, and convers
fant among them, told your Lordfhips upon
his Qath, that by their Converfation he be-
lieved they were able to make good their Ace

counts,

In the mean time, your Lordfhips abferve, that
thefe deficient mafters had all their Securities
ready, and voluntarily fubferibed fo to their Ac-
counts, without my {praking to them. In which
Point Mr. Lightboun, under the laft Article,
thought there was the moft Danger.

As to the Words, That it would be for their
Honour or Service to appear able and  [uffi-
crent s

I will not be pofitive as to the Words,
whether it were to appear able, &c. or to make it
appear that they were able, &c, In a fair Con-
ftruction, the Senfe of the firlt 15 the fame as the

latter,

When Mr. Holford fublcribes, That he is able
to pay to every Perfon, who fhall appear to be in-
titled ; or, if [ thould fay, Mr, Thomas Bennet ap-
pears not fo fair or able a Man, as I former-
ly thought him; docs it import only a falfe
Shew ? .

As for what is faid of preventing a Parliamentary -
Euguiry s ‘

My, Thowmas Bennet reprefents it to be {poke n
Anfwer to the Queftion, What was the meaning
of bringing it before the Committee? And fays,
my Anfwer was, That 1t would prevent a Parlia-
mentary Enquiry. ' :

It T fad it, the Reafon is obvious, and the
Thing innocent, -

It is notorious, that the laft Summer there
was a great Clamour againft mafters in Chan-
cery, which was heightned by fome Difputes
they caufed in the Court of Chancery; that it
was generally Dbelieved, that it would come into
Parfiament; and I am perfuaded 1t would have
come into Parliament fomething fooner, - if the
Committee of Council had not taken this matter
into Confideration.

I am likewife perfuaded, that had the mafters
all been able to make good the money in their
Fands, and proved that they were {o; and that
they had behaved themielves well; and that the
Lords of the Committee, after finding their Ac-
counts right, had proceeded to advile proper
Regulations, the matter would never have come
into Parltament with Relpect to them, whatever

it might as to me. .
And as to them, I believe, they were not de-
firous to have the matter in Parliament, becaufe
of the vaft Trouble it muft give them, had there
been nothing elfe in it, And it was natural for
me to think, that nothing would more tend to
7 E make
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make them eafy, in complying with what the
Committee fhould think fit, than by letting them
know, that if it gave them Trouble in one refpect,
it would eafe them more in another.

And fo far I thought it for the King’s Service,
and my Duty, to haften the Accounts before the
Council, and to ufe all means I could to have
things catried on with Speed and Efteét; that
fuch members of Parliament, as had their Eyes
on this Affair, might plainly fee that proper mea-
fures were effe&ually carrying on by the Lords;
fo that there would be no Occafion to take up
this Affair in Parliament, or for the Legiflature
to interpofe.

But as to my own Share, I freely own I had
not the leaft Apprehenfion of what has fince be-
fallen me.

I was fo far from obftruting the taking thefe
Accounts, that Mr. Holford has informed your
Lordfhips, that when the firft Order was fuch,
as would requirc a very long Time to be com-
plied with, I prefled them not to make ufe of
that as an Excufe for Delay, but to bring in an
Account of their prefent Ballances, and to let
the Lords know the Reafon, and then to atk Time
for more perfect Accounts, 1f fuch fhould be re-
quired ; which were not.

As to their making a falfe Shew of Calh purfuant
10 my Advice and Enconragement,

They have not oftered 2 Word of Proof of
any Thing faid or done by me, or by my Order,
concerning any Part of that whole Aftair 5 it they
had, I am fure, whatever had appeared to be
done by me, would at the fame Time have
appeared not capable of the Conftrution in the
Article.

But inftead of that they have given a confufed
uncertain Account of fomething, that paffed be-
tween Mr, Cottingham and the mafters; but never
called Mr, Cottingham to bring 1t Home to me,
nor any way fhewn that I knew any thing of 1,
either before or after. Nor do I really under-
ftand it at Jaft. T do notapprehend that M.
Costtingbam advifed themy to furnifth one another
with money; but upon good Security 5 nor did
they do it.  Nordo I fee, what harm it s, if a
mafter, having Occaflon for money, borrows it
of another mafter, upon good Security.,

The only Perfon that they feem to fix any Fraud
upon, is Mr. Conway; and, which appears very
odd, only by his own Evidence; and yet he
feems to juftify himfelf too,
 But if not 5 there is no Proof, nor Ground of
Sufpicion, that I was any way privy to it, or af-
fifting 1 1t, or that I had any the leaft Share
whatfoever 1n it :

And therefore I am not Guilty,

XX, XXIL. Onthe 20th and 21{t nothing has
been oftered.

My Lords, I have now gone through all the
feveral Articles, that have been endeavoured to be
fupported againft mey and I think I may fay as
I did in the Beginning, that except thofe relating
to the Difpofal of Places, which are of another
Kind and another Confideration, all the reft muit,
to be made criminal, turn upon that Agoravation
in the Articles, from my inordinate, wicked, and
corrupt Defigus of procuring to myfelf excelfrve and
exorbitant Gains and Profits by divers unjust and
oppreffive Praétices after mentioned,

It 15 fuch a corrupt Heart only can change
Actions, that in themfelves are innocent, and
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fome of them perhaps commendable, into fo many

Crimes.

And yet it is very extraordinary, and fearce
poflible to be conceived, but that it there had beep
fuch a corrupt Heart, it muft have broke oy
upon fome other Occafion of my Life. Not ope
inftance of my whole Life has been yet produced
to fhew it.

Several of thofe under me have been exa.
mined ; feveral Officers immediately attendan
on me, that recetved confiderable Profits and S,
lartes, to the amount of T'hree or Four Thoufangd
Pounds pei Apnm, and mores If L had fer my
Heart upon Gain, a certain Profic might have
been there yearly made, amongft thofe whom [
had wholly at mercy, and in private. But there
has no Appearance been found of any thing of
that Kind: And 1s it not more likely that I
fhould have laid hold of a certain Profir, than
be laying Schemes for Advantages upon the un-
certain Contingency of the Sales of Mafters Of-
fices ?

The Value of fuch an Expe@ation 1s a mere
Trifle ; and with Refpect to the Probability of
its happening, 1t was exceeding uncertain whe-
ther I fhould have an Opportunity of putting in
oine {ingle mater.

Three mafters have happened to die m my
Time; and two of thofe in lefs than the Space of
a Year: ButIthink not one 1n nine Years betore.

My Lord Cowper admitted but one in the it
Time of his being Chancellor, which was four
Years; and that was upon a Surrender,

There are 24 Curfitors; only one has died n
my Time: g0 Commiflioners of Bankrupts ; only
one died In above {ix Years.

Surrenders of the Offices of mafters are rarely
till after 16 or 17 Years, fometimes 3o or 40
Years Enjoyment.

My Life was very uncertain: The Office of
Chancelior much more fo.

Little therctore was to be hoped from the Pro-
fit to be made by mafters Places.

My Lords, in the next Place, Tapprehend, that
it appears I did not take the Advantage I nught
have taken,

When the Time came for me to reap the
Fruit of all my Contrivances, all thofe Schemes
and Stratagems, the Work of above three Years,
(a great Space in the Time of a Chancellor) fee,
whether there be the lealt mark or Symptom of
this impotent Defire of Gain!

What I did proves, beyond all Contradiction,
that I never had any fuch Views, as thefe chey lay
to my Charge.

I took not the Advantage I might have done;
I took a lefs Sum, when a greater was offercds
and Part of the money was returned again to M.
Elde and Mr, Thurfton. And when Mr, Thurfioi’s
money was rcturned, only for being more than 1t
was expefted to be, every thing was in the fame
State as when 1t was paid.

And poffibly your Lordfhips will think, from
fome other Evidence given, that amailing a great
Eftate was never my View; and that rapaclous
and bafe Ways of getting money are not confiftent
with my Way of laying it out. |

As this is a full Anfwer to the Charge of my
Defire of Gain ; and the whole Malignity of all I
am cherged <vith arifes from that fuppofed Prin-
ciple of my Actions ; without this, though there

fhould have been Imprudence, Indolence, too
areat
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great Confidence, perhaps Credulity, Irrefolution,
or any other Defect or Weaknefs, there has been

nothing wicked. _ _ '
And, if your Lordfhips are fatisfied of this one

Thing, 1 apprehend the Sting of this Impeach-
ment 18 taken out.

My Lords, Having thus gone through all my
Obfervations, it may poffibly be expected I fhould
cJofe them with offering fomething in General :

But I think it properer to forbear,
] am not confcious to myfelf, that it is necef-

fary in this Cafe to apply to the Paffions ; which
i< 2 common Artifice to affift a weak Defence, If

7 have done any publick or private Good (of
which Jat fome Specimen has been laid before

our Lord(hips) it will, I am confident, have its
full Weight.
I fubmit my whole Life and Conduct to your
Lordthips Judgment; and rely entirely upon your
Juftice for my Acquuttal,

Mr, Plummer. My Lords, I am not going to
make any Obfervations upon this Speech 3 neither
did I mterrupt the Lord in making it. But one
thing I am to fay tor Form Sake: We produced
to your Lordflups 2 Copy of a Letter writ from
Mr, Lightboun to my Lord, he hath now read the
Original Letter; I deftre that the Original may be
delivered into Court, that we may have the Per-

ufal of i,
. of Macclesfield, 1 believe the Gentleman is

parfectly in the Right ofit. It 1s here,
The Houfe adjourned to Friday

Morning next, at Ten a-Clock,

Friday May 21, 1723, The Tenth Day,
HE Lords being feated in their Houfe, the
Serjeant at Arms made Proclamation for
Silence : As alfo the other Proclamation, That all
Perfons concerned were to take Notice, that Tho-
mas Farl of Macclesfield now ftood upon Ius Trial,
and they might come forth in order to make good
the Charge.

Ld. Ch. Fuf. King. Gentlemen of the Houfe
of Commons you may proceed.

Mr, Sexj. Pengelly, My Lords, The Part aflign’d
to me n this Impeachment againft the Earl of
Macclesfield, 1s to reply to his Defence upon the
Fifth, Sixth, Seventh, Eighth, Ninth, Eleventh,
aird Twelfth Articles.

Before I enter into the particular Examination

of the Objeftions made againft the Charge of
the Commons contained in thefe Articles, and
of the matters alledged, ecither in Juftification,
or Excule of the Lord Impeached ; I fhall ke
the Liberty of obferving,
That your Lordfhips are now exercifing a
Power of Judicature, referved in the original Frame
of the Englifi Conftitution, for the Punifhment
of Offences of a publick Nature, which may aftect
the Nation ; as well in Inftances, where the Infe-
rior Courts have no Power to punifh the Crimes
committed by the ordinary Rules of Juftice;
as in Cafes within the Jurifdiction of the
Courts of Weftminfter-Hall, where the Perfon
offending is, by his Degree, raifed above the
Apprehenfion of Danger, from a Profecution
carried on in the more ufual Courfe of Juftice;
and whofe exalted Station requires the united
Accufation of all the Commons of Great-Britain,
by their Reprefentatives in Parliament.

o
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This High Jurifdi@ion may be exercifed for
the Prefervation of the Rights of the Lords and
Commons, againft the Attempts of Powerful Evil

Minifters, who depend upon the Favour of the

Crown ; .
Or, 1t may be put in Execution for the Eale

and Relief of a good Prince, whofe Honour

has been betray’d by a corrupt Servant; and yet,
whofe Clemency makes him vnwilling to punith;

fo that it becomes neceffary for his faithful Com-
mons to take into their Care the profecution of fuch

an Oftender.
Former Reigns have fupply’d your Journals

with many Examples of the firft Kind.

The prefent Reign produces an Inftance of the
latter Sort, wherein the Commons bring before

your Lordfhips in Judgment a Peer oftending,

with the greateft Ingratitude, againft a moft juit,

and moft merciful Sovereign.

For, the King’s Royal Munificence beftowed

upon this Earl, in the moft abundant meafure,
could not exempt the Inferior O

| icers from his
Exactions, nor protect the Suitors and their Pro-

perties in the King’s own Court of Chancery.
The general Crime charged upon the Earl,

in Five of thele Articles, is Extortion by Colour of
his Authority as Lord Chancellor.

The Offence alledged in the other fwe Arti-
cles, 1s grofs and wilful Negligence in bis Office, to
the great Damage and Lofs of the Suitors of the
Court, but to bis ewn private Gain and Advantage,

The particular Exations are his taking Oue
Hundred and Five Pounds from Mr. Thomas Bennet,
for accepting the Refignation of the Office of
Clerk of the Cuflodies in the Court of Chancery,
in order to obtain a Néw Grant to Mr. Hugh
Hamerfley, and procuring the fame to pafs the
Great Seal accordingly.

His exating Fifteen Hundred Guineas from Mr.,
Kynaflon, for the admitting him to be a mafter
of the Court of Chancery, upon the Relignation

of Mr., Rogers,
His exacting the like Sum of Fifteen Hundred

Guincas from Mr. Thomas Bennet, for the admitting
him to be 2 Mafter of the fame Court, upon the

Surrender of Mr. Hiccocks.
His exating the Sum of Five Thoufand Guiueas

from Mr. Elde, for the admitting him to be 4
Mafter of the fame Court, upon the Death of Mr,

Fellowes.
His exacting the like Sum of Five Thoufand Gui-

seas from Mr, Thurfton, for the admitting him to
be ¢ Mafter of the fame Court, upon the Death
of Mr. Borret.

The laft Article relating to Mr. Tharflon 1s
charged with this Aggravation, That the former
Mafter was Dead Infolvent, greatly indebted to the
Suitors of the Courts and that the Earl did not fes
cure a juft Satisfaltion to the Suitors. '

And the Exattion of the Owe Hundred and Five
Pounds from Mz, Thomas Bennet, 1s alledg’d to be
done when the Earl was one of the Lords Fuftices.

Thefe Mifdemeanors, as well as all the other
Offences, of -which the Earl is now accufed, were
committed by him whil} be executed the Offce

of Lord Chancellor. ‘
From whence the Eairl and his Counfel take

Occafion to make a Triumph upon the fuppofed
Juftice and Regularity of his Adminiltration and
Conduct, when he-prefided in the Caurt of
King’s Bench; becaufe the Commons have not

produced any mifbehaviour ‘in the Exccuitignf
O
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of that Office wherewith to furmfh out an A_r-

ticle againft hum,
This may be an Inftance of the Lenity of the

Commons, but it is no Proof of the Earl’s Inno-

cence; who beft knowing his own Behaviour, de-
clines to abide the Examination of his Actions
during the fix Years of his Continuance in the
Office of Lord Chancellor ‘

But flies to a SanGuary for Indemnity and Dil-
charge; which fhews, that the Earl cfteem’d
himfelf more fecure under Shelter; than upon
Juftification of his Conduct.

And the Succefs of the Commons, in the very
ftrong and full Evidence, which they have lad
before your Lordfhips in maintenance of thofe
Articles, upon which they have proceeded, leaves
very little Reafon to imagine that they would
have fail’d in their Proof, if they had extended
their Inquiry into his former Life; or had enter’d
ito the reft of the Articles.

And after the ftrit and long Examination of
Witnefles, which has entertain’d your Lordfhips
for fo many Days, I may venture to fay, that the
Confiftency and Uniformity of the Proot given
i Support of the Accufation of the Commons,
upon fo many different Heads, are fufficient to
convince all the World of the Neceflity, which
there was, for the Honour of the King, and the
‘Welfare and Satisfaction of the Nation, to carry

on the prefent Profecution ;
And, I hope, have already fully fatisfied your

Lordfhips of the Truth and Juftice of the Com-
mons Impeachment.

But as there have been feveral Objections made
on the Behalf of the Earl impeach’d, as well to
the Foundation of the Charge itlclf, and to the
Event and Confequence of it, as to the Sufhct-
ency of the Evidence of the Fadts alledged s 1t
will be neceffary for me to give an Anfwer to thele
Objections; and to maintain the Charge in thefe
Refpe@s; which I fhall proceed to do by fhewing,
that the dmpeachment is wwell founded, and that the
Tadis in the Articles Litore ftated bave deen plaindy
and fully prov’d.

The Earl himfell began with infitting, That
his General Oath of Office has no Relation to
the Offences charg’d ; and that no Inference can
be made to his Prejudice from the Tenor of that
Oath.

But the Earl’s Remembrance, or Fxplanation
of his Oath, 1s very defective; he has fet 1t out at
large in his Anfwer, and thereby he fwears, that
He will wwell and truly ferve the King and bis Pecple
in the Office of Chancellor, and do Right after the
Lazos and Ufages of this Realm; which compre-
hends the Obfervation of cvery thng, which 1s

Jart of the Duty of, or incident to his Office,

And the avoiding of c¢very illegal and unjuft
Aétion in the Execution of It.

And the Omiffion of any Part of his Duty, or
the Commiffion of any Offence againit the Duty
of his Office, is a Breach of this Oath ot Office,
altho’ the Particulars are not enumerated in the
Oath ; and the contrary Opinion will open a Door
to the Commiflion of all manner. of Injuftice and
Rapine by Civil Officers. |

" The Earl likewife relies upon it, That the

whole Charge turns upon his wicked and corrupt

Intent and Views alledg’d 1n the Introduction,
which (as he fays) have not been made appear ;

But thefe will be apparent from the Proof of
the feveral Fadts charg’d ; which, 1f they are un-

-
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lawful and unwarrantable, and do tend to the
raifing money by corrupt and extorfive meafures;
will manifeft that Intent, and prove it as ﬂrongly
as if he had declared his Defigns in open Court
for fuch Acts cannot be done with a good ang
honeft Intentton.

The mamn Objettion againft the Article is,
That there 1s no matter of a Criminal Natyre
contained 1n the money Articles; or if there i
a Crime, yet that there 1s no Punifhment annexed
or incident to it, which your Lordfhips can noy

infli¢t upon the Xarl, after he is removed from his

Othce.
In anfwer to which I (hall inift That,

The Earl’s felling thele Offices, or difpofing
of them for money taken by him betore the
Admiflion of the fucceeding Officers in  the
manner alledged and prov’d, 1s-an Offence at
the Common Law, and punifhable by Iine
and Imprifonment, upon Indi&tment or Infor-
mation ; as well, where the money was taken
for an Admuffion upon a Relignation, as upon a
Death.

To make out this, it muft bz conflider’d, That

The King having the exccutive Power, op
the Admunftration of Ordinary Juftice, lodged
in Him, 15 1n Coniequence obliged to provide
and appoint capable and futhicient Officers, necel-
fary for the due Lxccution of Jultice, m lus
feveral Courts, for the Benefit of s Subjelts .
His Coronation QOath proves this.

And accordingly the Crown has always paid
the Salartes or I'ees of the Lord Chancellor,
and other principal Ofhicers of Jutlice, and alio
of many inferior minifters, out of the Royal Re-
venues and other fubordinate minifters were
maintain’d by the chict’ Ofhcer, to the Ind
that the Subject fhould not be expoled to Exaction
or Oppreflion, under Praeence of any Demand
of Fues or Reward by the mmifters of publick
Juftice for the Exccution of their Oihes;
which is the Source of all that Corruption,
which at any Time fprings up In the Courts oi
Juftice.

The Antient Law
of England was, that
none having any Of-
fice concerning the
Adminiftration of Ju-
itice; thould rake a-
ny Fee or Reward of any Subjeét for the doing of
his Office, to the End he mighe be free and at
Liberty to do Juftice, -

And feveral Charters of former Kings, and
Statutes declaratory of the common Law m
that Refped, have been made to inforce the due
Oblfervation thereof, as,

Stat, Weltin, 1. 3 Ed. 1. c.26. 20Ed 1l c. 1.

My Lord Coke, 3
Inf. 146. fays, the Co,2. fuff. 74, 176, 200,
20 £d, JIL ¢, 1. 18 2 10.
only a Command-
qent of the King; and that there is no Record
of any fuch At in any Parliament Roll, and yet
neceffary to be printed, becaufe the 445 Chap-
ter of this Parliament refers to the Pains contained
In It.

Yet, if it be only the King’s Charter, 1t 15 2
Declaration of the Common Law at that Time;
but it is printed in Old Raffal’s Edition of 54

tutes, Fol, 89, and in all the reft of the printed
Sratutes,
20 Ed, 111

Stat. Weffm, 1, cap. 10.
/. 3. Fd. 1.

Co. 2. Inft. 176, 20g, 210.
Co. 3. Ik, 1435, 147, 148.
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(5. 2. Inf. 140, cap. 08.
gaﬁ Bribery, Extortion, &e.

Tem, Que null Chanceller, Treforer, Gar-
dein de Prive Scal, Counfeller du Roy, * fos
pecntez a Counfeil dir Roy, we null antre Officer,
Fudge, ne Miniftie du Ray, prenait Fees ot
Gages de Ray, pur lowr ditz Offces on Services
preigie en ull Menzre en Temps avenir afcun
Maiere de Done on Brocage de nully pour lour
duz Offices et Services, a faire fur Peyn de 1e-
fpondie a Ray de la Treble ae cco que iff preig-
wout, ¢t de fatisher la Partic et punys af Vo-
Juntes de Roy, et foit difchargez de foir Offce,
Service, & Counfetl pur toutz gours, &c.

for High Crimes and Mifdemeaiors,

735

20 Iid, 11, cap. 6. and more particularly the alt of

tr [LIV, Rot. Parl, Nusa, 28. by which it 1s

cnacted,

Tem, That uo Chancellor (this High Ofticer 13
mentioned 1n the frlt Place by Name)
Treafurer, Keeper of the Privv Seal, Comecller of
the Kiug, * foin of the King's Council, ner 1o o-
ther Officer, Fudge, sor Minifler of the King, receiv-
ing Fees o Wages of the King for their faid Offices
or Scruices, take i ua maiier it Tine to coriey iy
manner of Gift or Brocage of any Perfon foi doiiy
their faid Offices and Services, tpan | i to .fmj':cx;*
to the King the Treble of what they fo taiey aid
fo fatisfy the Party, aid to be puip’l ot i
King’s Pleafurre, and foall be dijbarg d froi bis Of-

Juce, Service, and Counfel for ever, &c.

# N B. The Printed Books have miftaken this Word,

This Statue is enter’d on the Parliament Roll
of that Year, amongft the Records in the Tower;
5 not indeed enter’d on the Statute Roll: But
e Parfiament Roll is the Onginal, and 1s the
Worrant for the Statute Roll, and is therefore of
preater Authoriy.

In the Margin of the Roll is enter'd thus,

Uz,
Refpeciuatur per Dominum Principem & Confilinm,

For which Reafon my Lord Coke fays 1t was
rever printed in the Book of Statutes, of which
he hichly complains 3 and thercfore has recited
it at large, and caufed 1t to be printed in his
sd figl. Fol. 146, c. 68. of Bribery, Extortion, &c,
s <. 101, of Fudginents and Executions, Fol.
224, 225, which is one of the firlt Beoks rela-
ting to the Crown Law, read by the Students of
the Law, and was thus publifhed by that greac
Man, to imprefs an carly Abhorrence of every
thine which may tend to Exaction and Extortion ;
and muft have often come under the Conlideration
of the impeach’d Lord.

Thefe Statutcs have indeed been opened, and
alier’d by fubfequent Statutes, as to feveral infe-
ror Officers ; and fome {mall Fees have been an-
cently allow’d, and permitted in particular Ca-

{ess but 1t has been
Ce.2. Iuff. 74, 209, 210, obferv’d, that from

fuch Indulgences ma-
ny Oppteffions of the People have enfued.

Ba the Common Law, and the feveral Adts of
Parliament before mention’d, do not only full
remain in Force, with refpect to the Lord Chan-
cellor, but have been corfirmed and inforced by
other Statutes.

And the Great Charter of our Liberties, 1/g-
ez Charte, ¢ 29, (o, 2. Infl. 55, 56, does 1m-
1y this,

Nallt wondeinns Frfttiian ant Refiui

wnich according to my Lord Cote’s Comment,

I: ool fur the Perjon of the King, wwbo fn Liw
is prefert in bis ewn Conrts of Juflicey and ripeat-
fig thefe IWords, which (fays Fe) exteud 1o the
Evd, which is fuflice, and to the Man, where-
by Fujsice sy be attoiied, which is the Law
or, as it mult be w derftocd, the Adminiftration
of the Law by the Officers of Tofticz; unlefs

VoL VI

it can be fuppofed, that the Statute provides -

ganft the lefler Evil, tut allows the greater Mif-
chicf; that 1t prohibits the Sale of a particular

Decree or Order, which may bz night and jquit n

itfelf

But leaves the King’s fuperior Oflicer at Li-
berty to fell the whole Body of the Suitors of
the Court in the Grols, to the Exaction and Op-
preflion of the under Ofhicers, in the Fees which
they (hall demand againft Law and Righe.

So that if the Earl mmpeach’d had exempli-
fied this Rule of my Lord Coke in the Court of
Chancery, where he immediately reprefented the
King's Royal Perfon; and once m 2 Term fitting
in Court between his Mafters, who paid for their
Places out of the Suitors Efcdts, had repeated to
the Suitors this glorious Declaration,

Nulli Veadeinns Juflitiais s

Ie muft have made a very inconfificent Figre,
the Opirion of the meanett Capacity.

[t will then be phain, That as to fuch Ofiwes,
which are in the immediate Gift and Difpolad ot
the Crown, they cannot in thetr own Nature be
faleable, or difpofed of for moncys lecaufe the
King himfelf cannot be fuppofed to {ufier them
to be put to Sale.

And the Minifters of the Crown, who have ro
immediate Right in the Oflice, and are only to
execute and confirm the King's Pleafure in tie
Difpofal of the Office, cannot fuil that which 1s
not their own;

Nor cught, or can they lawfully take any Fee
or Reward, for accepting Refignations, or mai-
ing new Grants, or Admiffions into Places, or for
conferring inferior Offices, with whicn they are
intrufted by Virtue of their own Ofiice; which
would be the taking money for the doing of their
Office, contrary to the Law, and the before men-
tioned Statute,

But there is another very good Act of Parlias
ment, which has been read at youwr Lordip’s
Table, and proves this Prattice of felling fuch
Offices, to ke an Offence at the Common Law,

Vik,

12 Rieh, 1. ¢, 2.

Co. 1, Inff, 134, a. Inteoled, Nowe foal!

Co. 3.t 145, 147,148, obtaiin Offices by Suis
oir for Keward,

Ttem, It ot aceerded, that the Cheieeller (b

7 i"ﬁ L
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exprefs Name) Treafurer, Keeper of the Privy  So that this latter Part of the Statute ought
Seal, Stewvard of the King’s Houfe, the Kiug's Cham- be obferv’d ; but the Officer is not required o k,
berlain, Clerk of the Rolls s the Fuftices of the one fworn to the Obfervation of it. |
Beneh, and of the other s Barons of the Excheguer, This Statute takes it for granted, that g}
and all other that fhall be called to ordain, name, contrary Prattice of naming fubordinate O
or inake Fuftices of the Peace, Sheriffs, Efcheators, cers for Gift or Brokage was unlawful befur.
Cufboineis, Compirollers, or any other Qfficer or Mi- at the Common Law ; fince it does not cr{:aré
nifter of the King, fball be firmnly froorn, That they or enalt it to be an Offence, but provides g
fhall not erdain, wame, oi make any fich Officers, additional Conftraint or Obligation upon ¢},
sor other Officer o Minifler of the King for any fuperior Officer by an OQuth, net to commj

Gift or Brocage, Favonr or dAffeiiion. the Offence ; and it ftill remains an Offcnce 4
The Aé proceeds farther in a different Form the Common Law, and den’t depend on gl

of Iixpreflion, and to another matter : Statute, but 15 2 great Offence, althe® the Oy,
Nor, that noue which purfucth by bim, or any 0- be not taken.

ther, privily or openly, to be in aiy wanner of Of- This Statute contains the moll extenfive any)

fice, fhall be put in the fume Office, or any other 5 general Words, and micntions Oficers of many
but that they wake all fuch Officers and Minifkers  Sorts, and different Degrees, as well high
of the beft and iuoft lawofted Men. low, relating to the Peice, publick Juftice, and
The Earl apprehended the Strefs of this Sta- the Revenue 5 and that no Othcer, ot any Kl
tute, and how much it prefled upon him and  whatfozver, in the King's Savice, nan’d o
therefore has endeavoured to diftinguith him- ordain’d by the grear Officers of State, might
felf, not only out of the Qath, but out of the clcape or be omitted, the At concludes the D,
intirc A&, by objecting, that this Statute, and fcription with thefe Words; Or auy ather Qffer
the Qath therein dire&ted, only extend to fuch o Ainifler of the King ;
Nominations as are made in the Nature of Electi- And theretn manifeitiy comprehends both thef:
ons, by an Affembly of all thele great Officers Ofhices of Clerk of the Cuftodics, and of Adgflirs
and Minifters, when they ave called together for in Chanceiy:
that End ; which Word (regether)is of his own  Ior this Statute refers to Officers who are
inferting, to ferve his Purpofe 5 as 1 the Cafe of only nam’d or recommended to the King by
Sheriffs, and not to their fingle and feparate No-  the Chancellor, &¢. and yet are conftitueed by
mination of Officers, in Right of their refpective the King’s Letters Patents, as Fuflices of ie
Offices by themfelves. Peace, and Sheriffs, whereby the ufurped Fee for
This is the EarPs own Objeftion, and not of Recommendation 1s declared illegal; and allo
his Counfel, and will (if allow’d) cxpound away to other Officers, who are immediately conili-
the whole A&, in all the exprefs Inftances men- tuted and appointed by the chicl Ofhcers, by
tioned in the Statute, fave one; Authority deriv’d from the King, and by vi-
For there is but one Officer named in the tue of the Truft m them repofed for the King's
A&, who is nominated thus in an Affembly or Idonour and Service, and for the Benelir of by
public meeting, which is Sheriff 5 and all the rett  People, as Lfcbeators ard others 3 and therchy the
are ordain’d, and made by the grear Officers fe- other pretended Fee for Nomimauon is con-
parately, 1n their own Right s as Fuffices of Peace  demned,
by the Chancellor ; and Efeheators, Cufloiersy and — Sheriffs and Lfedeaters named in the Ad, ar
Coinptiollers by tiie Lord Treafurer, Officers relating to the Admim{tratton and kEx:-
And the reft of the Words of the A&, wiz. Or cution of Juftice; and Efcheators more efpecialiy,
any other Officer o Minifter of the King, will be to Inquifitions touching Idiots and lunaticks,
totatly expunged by this nice Interpretation, and the Commiffions and Proceedings thercon;
But the Words plainly mean, that every onc of which is the chief Part of the Trult and Ofiics
thefe Officers, who by virtue of his Office fhall granted by the Letters Patents to Mr. Heiicif-
be call’d (not call’d together) by Command of the fey, as Clerk of the Cuitadies, and which was 1e-
Crown, or in Exccution of his Office, to name or figned by Mr. Thoiizs Beuuel 5 and 10 will ap-
make any inferior Officer, fhall be fworn; for pear by the Patent itlelf, that this Office in the
they never are all call’d together, unlefs on the Court of Chancery, has a very near Relation
Nomination of Sheriffs. to the Ofhce of Efcheator; and the Grant very
The Earl, for more Security, and for the fake fully deferibes the Nature and Antiquity ot ths
of better Company, objeéls farther; That the Ofhce.
Argument from this A& and the Oath will go = And as to the Nature and Antiquity of tha

too far; for then they are fivorn not to prefer any  Offices of Maflers in Chaiieery, they appear fully
who maeke Suit or dApplication for aiy Office. from the Oath taken by cvery Adgier upon his

Put that is no Part of the Qath 3 and they are  Admiffion, which is of the fame Import and Ei-
only fivorn fo far as the Statute extends ir, which fet, in many things, with the Ouath taken by the

is to the former Party and chis Claufe in the Con-  Lord Chancelior himfeif, @iz,

clofion of the Aétis only diretory, and introdu- To ferve the King cnd his People, aid to coui-
ces a new Inftruétion to the great Officers, buz  fe/ the things that toxucketiy the Kiug s to frevid!
does not carry on the Purport of the Oaths for  the Difberitaiice of the King, or Fraud to bis Ps-

the Words are, It is Accarded, that the Chancel-  pley aud not to difelsfe the Counfel which be fha
Jor, &c. (in the Afirmactive) fall be fwsri, thet  give touching the King 5 and to redrefs Lapngs
they fball 5ot name, &c. and the Sentence which o Fraud in the keeping the Gieat Scaly and 10
follows is a new Claufe, beginning with a Ne-  advife the Chaucellor thereof, {9¢.

gative, viz. Nor, that none which purfueth, &c.  And alfo from the ancient Comnnllions pro-
foall be put into any Office, &c. and refers to  duced and read, giving the Mafters Authory,
the Perfon applying, and not to the Officer ap- by the Name and Defeription of Muaflers of tue

pointing. Co:rt, to hear Caufes, and make Decrees (in hike

3 mnnet
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nanner as the Judges. Affiftants) in the Abfence
of the Chancéllor ; and to punllh_ Contempts, and
.o do other like Aéts of Jurifdiction ; and like-
wife from the actual Exercifc of their Offices in
making Reports, and Taxation of Cofts, and the
manner thereof _prov’d by fome of the ma[t_ers
(aud not contradicted) as that a Subpena 1fiucs 1m-
mediately upon the malter’s Taxation of Cofts,
without any Order or Confirmation of the Lord
Chancellor ; that their Reports 1 other Inftances
are tuin’d into Decrees of Court, if not :}lter’d
upon Exceptions, and from many Authorities in
the Law Books,

By all which 1t 1s ev:idcn;, that the Offices of
Meflers i Chaicery are judicial Offices, or Offices
which partake of a judictal Authority and Nature;
and do rouch and concern the Adminiftration and
Fxecution of Juftice in that Court ; and that the
Mafters are affoctated for that Purpofe to the Lord
Chancellor, as alledged in the Articles.

But upon this Occalion it will be proper to
recite more particularly the Authority of the Sta-
wite of

A1y Edri. L call’d WWestm. 2. cap., 24. Lt
quoticftuiique de catero evenerit in Cancelloria, quod
it o cafte reperitur bieve, &9 in confimili caftr ca-
dente fub codcin juie, & fimili indigente Reedio non
reperittr s concordent Cleriet de Cancellaria in brevi
ﬁarfﬁm’a, Vel aticrimtient queEYEntes 13 ProXininm Pay-
laentuiny e, & de confenfu jurifperitorum fiat
Lreve, ne contingat de cetero quod curia Domint Re-
gis defictal conquerentibus i Juftitia perquirenda.

Co. 2. Inff. 405, 40%. Thofe here called Cle-
rici, were at this Time, and before, called Ma-
aiftri Cancellarie, and were aflociated to the Lord
Chancellor; of whom Fleta faith,

Cii offscientur Clevict bonsfti & circumfpeétiy, Do-
oo Regi juratiy qui in legibus & confuetudinibus
rigliconis notitiam babeant pleniorem, quorsm Offi-
ciunr fit fupplicationes & querelas conguerentii

& Exaininare, & eis fuper qualitatibus Inju-
riciin ostenfaruim, debitum Remedinin exhibere per
trevia Regis,

The granting and iffuing the Writ, or firft Pro-
c=fs, upon the Prayer of the Plainuff, or Party
profecuting, 1s the firlt judicial Aét of the Courr,
upen the Commencement of a Suit,

And this proves firongly, that the King by
his Royai Ofiice, confirm’d by this Aét of Par-
Liment, did at his own Lxpence, and not at
the Charge of the Sultor, provide thele Clerks
o Niaffers, to the End, that no Subjeét who had
a Right, fhould be wichout a Remedy in the
King’s Courts

sitdo

Ne cupia Doiiind Regis dificiat conquercalibus i
JSulitia perquirende.

And the Nomination of thefe Maflers 1s only
mtrufted with the Lord Chancellor, @s reprefent-
ing the King, and for the Reliet of the Subjedt.

13 Bdei 1, Stat. I 2. cap. 24, 50. Co. 2,
liff. 407, 486, Co. 1. lafl, 54. b. Fobu IVebb's
Cof? 8 Co. 48, 49. Co. 3. Infh. 32.

So that 1t 15 a Breach of his Truft, in the Lord
Chancellor; to confer any of thele Offices for
Gift o Brocage, or to name and appoint unfit

and ir{ufficient Perfons; fince it is the Duty of
" his High Office to provide a Supply of proper
Ofitcers to carry on the due Exccution of Juftice

m that Court.

But it is faid, That it has not been conftantly
ufed to pur all the Masers into Commifiion,

and Mifdemeanors. 737

and that in the Commiffion g O&. 4 £d. VI, four
of the Maffers only were in Commiffion; and
when they are in Commiffion, that they have no
Authority to act without the Prefence of the Maf-
ter of the Rolls, or ane of the Fudges; and there-
fore thefe Commiffions did not give them a judi-
cral Authority,

Thefe Commiffions, as well as the Office of
a Mafter, fubfifting fo anciently, fhew, that They
were to be raken Notice of, and comprehended
within the Statutes made to prevent the Sale of
Offices of Juftices and of latc Times they have all
been put into the Commiffion, as appears by the
late Commiffions granted to the prefent Aafters,
fince the Tarl had the Cuftody of the Great Scal,
and produced at the Table ; and (withour entring
into the Difpute between the Mafter of the Rolls,
and the Masicrs in Chancery, touching Jurifdition,
wherein the Earl, in his Defence, has declared,
he thought the Maflers were in the Right) the
Judges themfelves in thefe Commiflions ate only
authoriied to hear Caufes, and make Decrees, with
the Prefence and Concurrence of fzo0 Masfersy fo
that the Authority under this Commiffion is not
lefs of a judicial Nature, from the Number of
Perfons neceflary to make a Coure 3 no more than
it can be aroued from the fame Realon, that the
Fudpes 1n that Commilfion are not jadicial Offi-
cersy becaufe they cannot make a Decree without
lwo Maflers.

And altho’ the Commiffion is not properly tn-
cident to the Office of Mufler, as annexed there-
to; yetas it has always attended upon, and ac-
companied the Office, it proves, that the Adafiers
from the firlt iffuing thefe Commiffions, have
been always invelted with a general judicial Power,
if they had not enjoy’d fuch Authority before.

But it 15 not neccflary to rely intirely upon
that Point; for if thele Offices were only Minif-
terial, yet they concern the Adminifiration and
Execution of Fuftice in the Court of Chancery,
and, as fuch, are under the Regulation of the
Iike Offices at the Common Law, and are fully
within the Defeription of the Statutes of 12 Rie, .
II. and 5and 6 Ed. VI. And this,

According to the Earl’s Opinion, when he en-
deavour’d to tertify the Malters to contribute to
Mr. Deimer’s Deficiency.,

And as the Earl impeach’d, in Right of his
Oftice of Lord Chancellor, was only mtrufted
with the Nomination of the Maffers for the Service
of the King, and for the common Berehit or all
the King’s Subjeéts ; thefe Oiffices are no more
faleable, or to be difpofed of for money, than it
they had remain’d in the immediate Gift of the
Crown, by Grant under the Great Seal,

It was objected, that Masters in Ghancery are
not cxprefly mentioned in the At of 12 Rie, 11
and that the Statute 1s 2 Penal Law, and oughrt to
be conftrued firictly, and ought not to be exten-
ded by Equity to thefe Qpficers - |

But the conftant Rule of Expofition of Statutes
of this Nature contradicts that Affertion ; for,

Statutes made for the Furtherance and Advance-
ment of Juftice, for the Suppreffion of Bxtortion
and Oppreflion, which (fays the Book) are borri
ble and odious Crimes, fhall have a benign and fa-
vourable Interpretation.

Beawfage’s Cafe, 10 Co. 101, 102, Twine's Gafe,
2 Cg. 82, Gooch’s Cafz, 5 Co. 60,  Booth’s Cafe,
5 Co, 79, Pewiter's Cafe, 11 Co. 34.

And
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pole 1t to be taken af the Triz of bis coniiyr iy,

ke Offics, which was i ey 1718, and this Qur,
at the foonelt, could not be taken by him ] thn
Novenber following,

To this [ 2 nfwnr, That the manner of alm;.
niltrisg this Oath 1s 1n the molt folemn and § (i
feant Form polfi bn..; for the repaating an O
briefly to ob ferve the Statute I all Things, gp
coataming a fhort Abfract of the Subftanc. of
1T, W culd not be near fo exphicite and dlnctory
=5 the reading over aloud, by 1 proper Officer of
the Court of Fxc ‘*ﬂq”fr, the /AL f;flm linimeat it
ﬂ.If, the Chaic:ii at toe Lnd }ﬁ;!? the BI!)'?

n Lshoriation, winch ought to m“ilu, the ducp.

{t Imprefiion upon the leur.m:c of a rizhteays
hhgmrau., when confirmr’d by the Sandtion of g
Promiffory Qath.

And to fay, that 1t 15 no Oath of Offiee,
mulc he repeated 1t .\n.mll), 15 t0 ¢ Uhtnljiﬂ
ne A ifelf, which emomns him to take it 45
Cheneeller, and 1n the ﬂcmal Execution of his Of.
ficz 5 and the Repetinon of 1t Annually, upon
tins grear Occafion of ropunating Sherifls, -
mf}nﬂ rates the Opiaion of our An ceftors, of the
Importance and Conk L.qu:nr:c of the Oatm.mn
of 1 u, for the Service of the King, and the Be.
nefit of his Subjects ; becaule there can bz ng
other Time more memorible, or more likely to
engage Attention to 1t, thaa in {o publick an AL
fembly proczeding to appoint the Sheriffs of the
feveral Counties of the Kingdom, upon whofs
Power, Fidehity, and ]u&ice in the LIgecution
of their Offices, not oniy the Proporiies; Livr
ties, and Lives of the Sllb‘E:iLS of 10 Kingiom
fo much depend, but even the S::r‘ti"iw ol 11is
Majefty’s Perfon 1nany Time of Dangery and
the very Being of the Ilzufe of Cﬁumh-f.\, tpon the
nade by
Sheriffs, upon the Elccnon of Minlas to Lave
i Perliaicit,

Can this Statute then be treated -1*1(1 called ob-
folete, which 15 thus pubhckly proclaim?d ey
Year, o enforce the more cxatt Obvlkrvation of
1 ?

Ard to fay, That the Articles are confin’d to
fuch Oatbs of Offze, as were taken by him on his
it Al}Pﬁilltmlm, s an cquivocal Inter rpictation
pecukiar to the Aufzers for the Arucles refer ge-

nerally to e fiech Oazbs which have baen ac cu'in-
med to be taken by the Lord Chanceilor by realon
of his C'ﬁ And this Octb ought to have bzen
takea by hum vpon his firdk Aupomt'nent, if the
Ufage of ac mmi‘trmﬂ' it at this annual Scafon had
rot been an Fycafe for his pofiponing 1t to that
Time 3 and from that Ulage it has toliow’d, that
this Ozrb is not taken by any of the Ofhcers ac
any other Time; but 1t was the Euts Duty o
obferve this good and whollome Law, a5 well be-
fore s ta Lmrr this Oath, as afrerwards

And the Earl could not have farootten this his
folemn Engagement withous D {: -"rn; it was for
his Imt*”ﬁ net o mention ity and he might
Ratter hlmﬁh, tll 1t the may '“"11: vl RO ll;ws
taken notice of 1t,

And as to the D% reree 1 the Fepin of s dmi-
niftring #1575 Oatd Hiom the t".:::':-:'*n eothod, 1018
not material 5 for the mu:ll Ferm s 0t Eﬂ"ﬂt:ﬂl
L:I‘JCIL At that Tiere 19 2 cal
Img Ahirizhiy Gad o bz a

|~

Cr. 3. Infh. 162,165,

a3
Wimnefs of the Truth of the Far’s Promile, by

his touchirg he LI Srinrare,

Y

™
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But whether the Oath be conftantly or ufually
sken in Practice, or not, 1t will not alter thc_ Law;
.nd the Crime of felling thefe Offices for Gift and
Drokage {till remains, notwithflanding the Neglect
of this additional Obligation to refrain from the

~ommiffion of it.
CO’III‘]]I:; Obje&ions made by the Earl and his Coun-
ol upon thisHead, have occafioned this Digreflion.

The next Part of the Earl’s Defence is a direét
Jullification of the Faét of which he 1s accufed ;
and, not contented to Jeave it to his Counfel (for
whole Excufe it might have been faid, that they
were willing to try every thing) the Earl himfelf
Las infifted upon it, that his taking thefe Sums of
moncy i5 lawful ; becaule, as Lord Chaicellor, he
had a Right of Recommendation of Mr. Hammerfly, as
an Officer appointed by Patent under the Great
Sal, and alfo the Right of Nowination and -
nifion of the Mafters, folely in himfelf; anda
man may difpofe of and difpenfe his own Favour
upon what Terms he pleafes; and Officers may
give money for their Places, and yet be good Of-
ficers, as it 1s fuggelted.

But fome Inftances of a very extraordinary
Nature were cited out of the

Hiftory of the Exchequer, Lo prove
thatChancellors, Judges,and other
Officers of Trult, had purchafed
their Places of King Stepben and
King Fobuy viz. That Richard
Fitz- Alured gave King Stephen fiftecn Marks to bear
Plasy and Walter de Gray gave King John fioe
thoufond Pounds to bave the King's Chancery for
L{ﬁ:; and other Officers there named.

My, Madox, the Collettor and Publither of this
Hilory of the Exchequer, 43, 44, mentioning thefe
Inlances, fays, That i the Time of King Stephen,
G.ofirey the Chancellor fined in thice thonfand and
fi Porinds and a Mark for the King’s Seal,  This I
winkiyiand to be a Fine theu lately made with the King
for the Office of Chancellsiy or to bave the kecping of
tie Kipg’s Seal. But at the fame time Mr. Mu-
dre the Publifher malkes this honeft Refleétion upon
his Precedents

[Vhich Precedent, fays he, may juftly feem firange
to us at this Days but it feemeth that in thefe times
things of the ke kind with this were fometinnes done,
Wh.ch Obfervation the Counfel, or the £ar! him-
felf, were not pleafed to repeat.

And fome Inftances were cited out of the Ro-
sen Law, where Part of the Revenue of the Em-
perors, did arife out of Perquifites of this Kind ;
from whence it was inferr’d, chat the taking thefe
Sums for Sale of Offices, was not agamn{t Natural
Jultice,

But thefe are of no Authority in this Kingdom,
when they are repugnant to the Law of the Land,
and have never been receiv’d; and the Comiioir
Law of England muft be the Rule of Jutlice in
this Cale,

And Mr, Dupper, the Earl’s late Under Secretary
of the Bankrupts, was produced, to prove by his
Optnion and Obfervatior, that no Office whatfo-
ver pafiing by Grant under the Great Seal ought
to b furrender’d or granted without an Acknow-
lecgment (as he calld it) to the Chanccllor or
heepery and thae he had formerly communicated
thiefe his Thoughts to the Ear/and his Sccretary
M. C sitinghaim.

And your Lordlhips, upon Recolleétion of the
Evidence, will find the Ute and Improvement they
were pleafed to make of this Advice, In the Cale
of Mr. Thasmas Benwet’s Surrender.

Yor, VI,

Lizdox's Hifl of the
EJ.Ta:':'?'- -43- ?43-
l: [ it may feem
fraxge, atid f.‘t'd‘.'{,'}_r
il.
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But in Anfwer thereto, it appeired upon the
Lvidence in regard to Mr. Hamerfly's Office of
Clerk of 1he Cuftodies, that there being no Salary
annexed to the Place, it did belong to the Secre-
fary of State to recommend or to obtain the Sion
Manual; fo that the Farl’s Defire of Gain in this
Inftance carry’d him beyond the Limits of his
own Office, where he had no Right of Recoms:
mendation, to raife the poor low Sum of Oie bui-
dred and five Pounds, at the Time when he was
One of the Regents s and thus he join’d his.Share
of the Rayal Authority to his Power of Lord Chasn-
cellors in order to get and fecure to his own pris
vate Ule fo confiderable a Sum as Oue buudred
and five Pounds from an exhaufted Matter! A
{trong Evidence of his corrupt Intent and Views,

This fingle Exa@ion overturns the whole Fa-
brick of Merit, fuppofed to be raifed by the few
{catrer’d Intances of Charity, which he has been
pleafed to divulge in Evidence,

But if. the Authorities cited for the Earl to this
Purpofe prove any thing, they prove too much
that the Offices of the Fudpes in the Suprene Courts
of Fufiice were lawfully to be bought and fold at
the Common Law, before the A&, 5, £4. VI, which
1s an Opinion that the Zar! him{elf, in his Anfwer,
did not think convenient to difclofe or infift upon ;
and it 1s goinga long way back for an Example to
prove the Lawfulnefs of an Aétion, which he could
not find without the Afiitance of an Antiquary,

He nught have brought more recent Inftances
from Countries, where unlimited Power does pre-
vail, and where Juftice itfelf; and the Places in
which it is to be difpenfed, are not to be attained
without a Bribe,

But 1c feems as if the Lord impeached had an
carly Inclmation to look out for a Precedent, o
give him a Countenance in fuch like Practices ;
yet he found none publith’d to the World, ex-
cept In the Reigns of two Princes, whofe arbi-
trary Behaviour produced that memorable Law,
the Gireat Charter of our Liberties, firlt pafs’d in the
Form of a Charter aun® 17 Fobar’, and confirm’d
eniy’ g Hew 11, wherein it was at that time found
neceflary to declare by a Law, Nudi wenderins
Juflitiain aut Reflwin, Magna Charta, cap. 29,
Co. 2. [uft, 53,

From which Declaration of the Crown it ne-
ceflarily {ollows, that the Adminiltration and
Lixecution of Diftributtve Juflice to a free Peovle,
are not to be efteem’d the Property or Eftate of
a Great Officer, to be maifed or increafed by his
Sale of the fubordinate Oihices of Juftice; but
are the great Prerogatives of an Zuglifh Prince,
to be excreifed frecly for the Safety and Eafe of
the Subject, without introducing Expence and
Charge upon the People, 1 their Application for
Juftice and Right,

And when a Doctvine of this dangerous and de-
{tructive Nature to the Righes and Liberties of
the whole Nation, as it expofes their only Secu-
rity to Sale for money, 1s thus avowedly and
openly juftified and nbited upon at your Lord-
{hips Bar, by a Peer of your Moulk, who has
born the high Office of Lord Coancellor of Great
Britata m the firlt Reign under the A& of Settle-
ment of the Crown: Your Lordfhips will take
the belt meafures to render the Subjects fecure in
their Expe@lation of Juflice, by a fuirable and
public mark of your Deteflation of fo Licentious
an Opinion 3 and thereby convince the Na-
tion, that cven the meer Sugeeliion of fuch
a corrupt Principle 15 an unduderv’d Reproach,

7 G and
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and highly injurious to his Majefty’s Admini-
ftration.

Yet if it fhould be fuppofed, by way of Argu-
ment (which has not been proved, and therefore
cannot be admitted) that the Sale of thefe Offices
has been of late tolerated, for the greater Increafe
of the Perquifites of the firlt Officer of the
Crown, in the principal Court of Juftice 5 yet the
Earl’s raifing and receiving thefe exorbitant Sums,
above double to any Inflance bLefore his own
Time, which he has made appear, upon a Pre-
tence that the Bulinefs of the Court of Chancery
was very much advanc’d dunng his Refidence
there, will be as criminal, as if he had put the
Offices to Auétion, when no Sum or I'ee had ever
been taken or heard of.

And in his method of Pradtice there can be
no Diftin&tion between a Piefent and a Prices
for he made the moff always of his Share or
Claim in the Office.  When he was only to ad-
mit upon a Surrender, he took fifteen Hundred
Guineas for his Good Will and Approbation meer-
ly 5 and when he admitted upon a Death, he took
five theufand Guincas at the leaft, aitho’ the Office
was greatly in Debt s as in Borret’s Cale, where
the Suitors will lole upwards of sevelve thenfand
Peunds of ther Liffects, by the loweft Compu-
tation,

As for the fmall antient Fees which bave been
paid to the Great Seal for Time immemorial, upon
the fealing every Patent, thefe arc out of the pre-
fent Quettion; and where Ufage beyond Time of
memory has allow’d the Receipt of thefe little
Sums, it will be prefum’d (if there was Occafion
for 1t) that fome Act of Parliament had pals’d to
make 1t Jawiul,

And when it is faid, that a good Officer may
give money for his Place, and may refift the
‘Temptation of Extortions it is what the Law
of Englaind would not truft to human Frailty s
and 1f all the Actions and Behaviour of the Left
of the Aafters, vith refpect o thar Fees, their
manner of Procceding upon References, and their
dilpoling and traflicking with the moncy of
the Suitors, were to be enquired 1nto more parti-
cularly, there can be no doubt, from what has
appeared I Tividence upon this Trial, but that
the Temptation and Inclination to Profit, towards
reimburfing themfelves the money advanced to
the Larl, and the preecding Majler, have over-
come thetr moft ficady Relolutions to Virtue and
Scif-denial.

As to the citing particalay Cafes, wherein the
Sale of Offices Judicial; or of the like foit with
thofe in Qudllion, have been determin’d to be il-
Jegal at Common Law, I appreherd it is not ne-
ceflary 5 for that the Reafon of the Common Law,
and the Purport of the feveral Statutes mention’d,
do fully and fuffictently maintain the Validity of
the Articles in that refpect.

And the managers might more properly call
upon the Karl and his Counfel {or Authorities or
Judgments to the contrary,

Bur matters of a corrupt Wature are abways
privately tranfacted, and no Witnefles, or at molt
very rarely, are to be produced befides the Pareies
concein’d.

And 1f the Farl will produce any Infaance in the
Books, where fuch a Trantallion has been mien-
tion'd, I may engage to fhew him at the fame
time, that 1t has been holden illegnl,

The Authority already cited by a Learned
MAanager 1s expreds :

195. The Tital of Thomas Earl of Macclesfield,

100G

Stockwith cont’ North, Moore
381, North was fined in the Star-
Chamber, for that be beiug Sheriff
of the Cqﬂm‘y of Nottingham did take money for the
Goalerfhip and the Bailiwick for bis Year y and qf firf
be gave them 1o bis Scrvants, who [old them, but biy,.
felf veccived the moneyy and this was edjudged 1o
be a letting to Farm of bis County, coitrary ts h,
Satute of 4 Hen, IV, cap. 5. 22t theie note, fuys
the Reporter, that the Statute itfelf gives a Penclyy
cerdain and pecuniary, and 1t {s majum prohibitum,
on i fe,  But the Court beld, that i as such ¢

great Gorruplion enfucs from the Greedinefs of the Or.
Jicers, and they arve inforced thereto by the Priceg
which they give for Things which onghi uot !y
Jold, that this fetting of offices 10 Farm aid Saly, i;
malum in fe, and finabl,

But the Ear]l objected, that this Opinion is ex.
trajudicial 3 and the Court were miflaken in one
part, when they fay, that the Statute 1 T1en? 1V,
did iufliéf a Penally s whereas 1t did not, bur oniv
probibited the letting to Tavm the Bailiwicl, which
was lawfol bifore, and therefore properly finable,
as a Breach of the Adt.

In Anfiwer to which, 1tis plain upon Perufal of
the Bools, that that Part relating to the A& 4 11, 1V,
unpofing a Penalty, is only the Note of the Coun-
fel, or Reporter, who took that particular Oiftnce
to be only maluin probibitiiny and whether the
Court did 1mpofe that Fine by Force of the St
tute, or as warranted by the Common Law, itwill
not weaken the Authority 5 becaufe the Court -
prefly declare it to be their Opimion, that the folii
of the Office of Geali wwas malum nfe, aind flined o
wiich fhew’d the Judgment of the Court on th
part of the Quellion fo that there is no miftane
to be imputed to the Court,

And my Lord Coke, in his g Iufl, fol. 150. ¢,
68. of Dribery aid Lxteiticiny and fol, 224 227,
cap. 101, of Fudoizents end Lxecriien, dddornibs
thefe Crimes as Offcices at the Connsion Laz, and
puts his Examplesaccordingly, which may be thee
confulted,

so 1n the Cale ot Suuth and Mall 2 Rsils, Rep.
203. and Linky's Cale, Hatten. 70. where 1o is
holden, That if any Fudee or Officcr takes iitgie f
the ufual Fees, he is panifoeble by lndiifv oot et i
Comnroir Lerz,  Which neceflanlly 1mplics, tha
ticy are punifhable at the Common Lav,, jor tus-
ing money where no Iee at ail s due,

The {tridt Definition of lextoriton s, [P heir city
Perfony Colore Officti extorgret Lecdii won acbiltiin,
plufgnain debitum, aut cutequam debitui,  Huttel,
52, 53. (s, 3. Iuft. 129, 150. Liawfuse’s Caig,
10 Co, 501, 102, De and Muuiiphein, Plote-
deir, 68.a. Co. 1. Inft, 368. b, Sir fobu Bingley’s
Cafe, Poph. 149, Rex & Gover, 181d. 91.

Bat laveely, Extortion is taken for airy Oppigfli
by extort Potsery o by Calowr or Pietesce of Rivot.
Cs. 1. Init, 308, b.

But it is urged by the Earl and his Counfel, tha
it appears from the Statute 5 & 6 £, VI that the
buyng or filing of thefe Offices was hawtul at the
Common Law, and s not prolitbited by thie Statui
12 Rich. I1. and that the Statate of £, VI neither
declares nor creates any Crime, butr only impois
a fpecial and particwdar Penaliy, by Lols of e
Office or Difability, and theretore the Earl hav-
ing been difmif’d the Gieat Scal, there can be no
Punifhment infli¢ted upon fim, |

It is agrecd by them, that the Statute 5 anc 0
2, VI, inciudes both the Offices of Clie ¢f 407
Ciglodies, as an Ofice of Clerkihip in a Cowt o
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Record; and of the Maflers i Coancery, as Offi-
cers touching the Adminiftration and Execution of
Juftice, in point {_Jf Defcription.

And upon reading the Act it is evident, that this
Seatute in the Preaimble, and throughout the whole
A&, treats this way of dealing, asa Carr_:zprz'ay, and
illegal in its Nature, and exprefly calls it fo.

The Preamble fays, For the avoiding of Corrup-

iion, <obich way bappen bercafier to be in the Qfficers
aid Minifters in thofe Courts and Places, wherein
there is Requifite to be bad the true Adminiflratioin
of Juftice or Services of Trust.
" And this Statute carries the Puntfhment farther,
but .does not take away the Punifhimentof it asa
mifdemeanor” at the Common Law, by IMine or
[mprifonment upon Indiétment,

And there 1s not any Provifs in the A& which
mentions or exempts the Court of Chancery, or any
of the Officers of that Court ; but in confequence,
when it mentions otherCourts na Provifo,muft more
ftrongly be intended to include them in the At

The first Provifo extends to Offices of a private
Natare, and to Offices of Inheritance, and can’c
relate to any jadicial Office, nor to either of thele
Officers, who hold only for Life; altho’, where the
Nature of the Office has allow’d it to become mnhe-
ricable, 1t makes 1t alienable; but no fuch Inftance
15 1o be mer with in the Cafe of sudicial Offices.

The fecond Provifo 15 to prevent any Perfon’s
buing furpriz’d 1nto the Penalty unwittingly, be-
fore Notice of the Ak, or by a Retrofpet. And
althe’ the Statute takes Notiwce that divers Perfons
did make fuch corrupt Bargains, it 1s only by Way
and with an Intent of prevenung, and not of le-
giimaiing them s and 1t leaves them all as they
flood at Common Lav, until that Day appointed
by the Act was palt.

And the lgt Provifo does nothing more, and
Jezves the Juttices to act upon their own Know-
fedge and Diferetion 1 the Law, according to the
Nature of the Gilice, without cafting any Impuia-
tion upon thx m unneccffasily,

but fo exceeding cauticus was the Legiflature,
that there 1s net any Expreflion, in any Part of the
sActy 1o declare or enaée fuch Bargains in the Cales
exeepted, to be good,

Dat the Statuie leaves them entirely to the Re-
gulation and Dirceétion of the Common Law and
former Acts of Parhament,

oo thar altho’ the Earl of Macclesficld, by his
bung difimifs’d {rom the Ofiice of Lord Chancelior,
isnot [iable to fuffer the additonal Puntiiment,
contain’d in this Ack, of Lofs of his Office : Yet
he wiil full be liable to the Punifhment at Com-
wen Law, and upen the {everal other Statures,
and accordingly remams epen and fubpedt o your
Lordfhip’s jull Sentence,

rorwacre o Statate docs give or impoic a new

vy 1o 4 matter which was an Offence at

Coinon Law, the Profecutor may purlue ci-
Lo e Remiedies s aitho’ wher 2 a Sratote miadkes
¢ the Omenee, taat Remedy maft be telien

i
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the particular Articles affign’d to mie, dnd fhall
obferve not only upon the Proofs given by the
Commons in maintenance of thofe Articles, but
likewife upon the Examination made on behalf
of the Zarl impeach’d, and in his Defence,

As to the money Articles, T thall make this ge-
neral Obfervation upon the Evidence, that it has

een agreed by all the Witnefles examin’d there-
to, as well by Mr. Cottinghain, the Earl’s Secretary,
and on thefe Contralts his Lordfhip’s Broker, as
by the AMaflers themielves, and their Agents,
that the whole Tranfaction was done and finiilvd,
and the money aCually paid and deliver’d into
the Lord Chaucellor’s own Hands (except Mr.
Thurflenw’s Five Theufand Guincas, which were deli-
ver'd to another for his Lordfhip’s Service) before
the Refignation of the former Officer was aceepted,
and before the Admiflion and Swearing of the Suc-
ceflor,

So that the principal Point and main Strefs of
the Articles are thus i fadt agreed upon by both
Partics,

But as to thefe Articles, and more particularly
with refpect to the Oue [uidied and Five Pounds
receiv'd from Mr, Thomas Bernet, and the Fifreer
Huidred Guineas cach receiv’d from M, Kyiaftor
and My, Beinet, the Earl and his Counfel have
fugeelted a Deficiency in the Proof, arifing from
a Contraricty n the Lvidence given by Mr, Cot-
tingham the Earl’s Secietary, to what has been
{worn by My, Beunet, Mr, Kynaffor, and Mr,
Charles Baily 3 and, upon the Credit of the Secie-
tary’s Teftimony, would {uppofe that cach of thefe
Sums proceeded firlt from the free and voluntary
Offer of the Moftars, and was not mnhited upon
by the Lai! or his Secretary before hand, as charged
m the Artickzs, and prov’d by the Mgflers, but
only accepted and receiv’d by Cortinghain and the
Lord Chancelisr.

But the Nature of the Tranfulion, and the
Circumftances of the Perfons, do very ftrongly
fupport the Credit of the IZituefles praduced by
the Cemmons, and the Probability of their Tefli-
mony, who have prov’d every Pait of thofe -
ticles, in the very Words of thems and Nir. C::-“!-
tinohaiir himfelf has confefs’d cnough to maintain
the #ticles in Subflance, altho® he 1houldlbc Cre-
dited in any Circumitance whereln he varies from
tne other 7 ituclfes.

As to the wizth Article, it will be very difficule
to believe that Mr. Bewaety, who bad lately paid
the Lsid Chancelsi fo large a Sum for his Admtf-
fion to the Office of a Adgfer, which ne had bor-
rowed of his Bretherr, and who had paid no Ad-
mittance money for this Place of Cleiv of the Ciu-
Chancellor, the Larl Cowwpers
and who had Likewile beon formed by his Bro-
ther Mr, Fodir Beimet, that nothing was pad by
him to Earl Cowper upon his being admicted to
the fame Office, and that Leyd Cowwpor himicll had
declared to My, Fobir Denact that there was no-
thing due upon his Admiflion ; that My, Theaas
Beizet, under thefe Circumitances, fhoukd of his
own Accord firlt propole a Prgrea (as it 1s called)

when he could not well imagine that thae was

any Pretence to ity that is hardly credible.
And Cottingheir himflf has own’d, that he told
Mr. Theias Beanet that fomething was expetted,

and that he carried the Propefe! of Que bundred

and frve Pounds to the Earl, who accepted it, and
thereupon he receiv’d the money from My, Beniset,
and paid 1t over to the Loaily aiter winch the
ferd then took the whole Care wpon himlielf

of
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of expediting the Sign Mannal and the Pa-
enl,

Now, Cottizghan being the Faltor employ’d by
the Zer! in all chefe Bargains, who has been a-
vow’dl b} the Lar! to be his Agent, and has been
produc’d as his #7tnefs, and ﬁlppm ted by him
cvery thing thae Cottinghanr declares and aéts m
Lumpl..:ltmg thefe Contracts, will be confider’d
as the A& of the Eai/ himielf, and his own bar-
tering; clpectally, when Cottinghem (as he depo-
fed before your Lordihips) died not conclude the
Bargain, until he had receiv’d the Eais Appro-
brtion thereof s and when the Zeord, at the Eod,
confirive the wf‘ﬂlr by his Recuipt of the moncy.

And w Lei Cf'-fwm"’w s exmcting fomething,
or @ Sum of money, be it mere or fds, and [hlS
his Fxpedlation declared and notified by his Se-
ciefery to the Petlon applying to be admntted into
the Otice, 15 a peremprory Demand, and an -
fitting, when the Lord Chapcedler alone, and
other, has the Power of wking the Rilighation,
or making 1t clicctual by palling the new Parent,
and of admitting the new Ofticer.

But this matter has been explain’d and confirmed
by the Lvidence of Dupper the Uinder Secrelaiy,
the Ewrl’s own I£ituefs, upon whofe Authority
the fier! relied, who acquamied your Lordlhips,
that upon Cattizohen’s tlling him of the intended
Surrender of My, Themas Benuet, Dupper faid,
there ought to bean Acknowledgment to the Gieat
Scef, and he had heard that money had been
oiven, which Coitiieben himfelf at firft doubted
of 5 hut Deppcr foon farished both the Ler! and
his Seeretary that morey might be afld.

T'his conbirms the Ferdence of N, Thsias Beu-
}:r_f, that nathing was fad about money to be given,

ran Ipedlation o iomething ac his ot mecting
v Iih(“‘“fﬁ'f Doy bt e was itroduced by Corting-
Feor at then m o] mk;[mn, v hich mull be afier
this JLvice and nimmation of Depoeiy and tha
then the Refohution was taken o cxp.cting a Sum
of moerey.

Ths arzuss t]u, 13 dence of the Fard impeach-
cooin fetting up this ii[l’LﬂLL., anl s L)L‘f}h{,l{}i'l
i the Blemakite of 10y yet the Onmion of the Per-
fon addvifing, (e !{fs;*;f’s own Inclination to
Gz, woie teo powaful to be refiftad,

Bt to remove the Foundation of th '5 O’j:.:?fr; :

Tee ot or Cheire of m L Sriides Ties
the rrhing thefe Sums by the favly eoleie aficii fi,
as 1oid Cleieclise, amd vihhqur 115.1!;, which 13
fonirptizi and (E-uf"”u.u

*h\d if he di reeetve thefe Payments by Co-
lour of his Authority, and without Richt, (and he
has made outno Pretence of Right) he will be gty
ol the Crimes charg’d upon hin, in how arnficial
2 omanner foever he rrantacted thefe natters.

ft will amount to the fame, whother they pro-
pofid the Sum to him, or he
made the Demand upon them s
yet if fomething was expected
hy him, and he dechn’d domge the Duty 0{ his
G ee, uwr] that fomething vas ofered and naid
t0 him, it is an Exadfion and an Lapefitice, which
s crnninall and n'ulint:li:‘.s the Aiticis,

And it iz remarkable, that the foarf would never
Qive (,n.dlt tor his Profosty, but always had it fafe
1.1 s own Hland, before he admitted the Ojfeer.

ft has been .-.1tthp._u|, on behalf of the Lard
of Mucclefield, to prove that former Chaicellors
have ufed to claim and receive money upon the
t:*';ing Sarrenders, and making new Grants of this
0 Jicey but herein the Eard has fal’d, and has

lritl
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not been able to give legal Proof of any one In-
{tance of that kind, upon the change of this Of.
fice of Clerk of the Cfﬂad:es

For Dupper did not fec any money paid on that
Occalton, nor knows any thing of it, of his own
Knowledge, but only copicd an Account which he
came by very oddly, wherein (as he fays) there
was an ffesr to that effeét s and his Ewdt.nce de-
pended meerly upon Hear-fay, and ought to have
no Regard,

The Lividence of Mr. Oker turns againft ;e
Farly for altho” there were ‘iurlcnd{,rﬁ in both
the '11111L5, when Larl Cowoper held the Gireat
Scaly yet nothing was paid or taken by him ; and
upon the Surrender of Thoimpfen to Edwards in the
late Queen’s “Time, it was faid tha nothing vas
oiven; and upon the Surrender of M. jam B
iet 1o Mr., Thoiiras Be uirety, whilft Eail Corgper en-
joyed the Seal under his ﬂfryrﬂx, nothing was paid
or claimed,

And the fuppofed Intimation or Opinion of
Lsrd Cowper, which Oter mentions, was between
thele two Surrenders, which nmkcs It VIy un-
likely that Ear! Coweper fhouid make fuch a De-
cliration 5 yet 1f fucl Dilcourfe there was, it is
plain, that upon better Confideration, the Lsrd
Cowoper departed from fuch Pretenficn, and dif-
cover’d no ftxpectation of any thing, upon the
laft Surrender and Grant of this Ofice.

And as nothing was taken by Lf‘f d Cozipsry upon
the Surrender of M. Fobir Benmer to Mr, Thois
Benuet, 1t will be prov’d, that on the Surrendss
ot Mr, Ldwaids to Mr., fa!uz Benirety Lovd Crooper

refufed to hear of a Prefent, when it was hinted
ar, and declared that nothing was duc to the
Great Seal

Bue this Defeiteey w hichvis founded upon a fuppo-
fed Ulage to receive a Fee for per: iteing fuch Sur-
andw and from thence would infer a lw he, or
an L\w to the Zarl impeach’d, in doing ]h..
Jike, 1s a Proof and Confirmnation nf the etk
as chaig’d by the Goaiigins 5 Thae the Eard did in-
f1i{t upon the money, as hiS Risht and Dur,

ANV, As to the 1.:.uguu with Mr, fvaaffen,
it appears from his T'bimony, and the Lvidence
of Mr. Charles Bailv, who paid the money, that Mr,
Kvaeficir endeavour’d to obtain the Admitiion at a
lower Rate, Aufirlt he ofter’d but enze thoufend Gui-
icasy andoat the End Mr, Beily underficod it to
have been agreed for at fiftcen buiidied Penidsy and
when Mr, Cottinghain fad fiftecn buiidred Guinces
Were e pected, Bﬂ'!, did net proceed il he had
imformed M. Luzr*rr,—z therewith, who anfwei’d,
that fince Mr, Cottizzhein had mentoned that
Sum, he muft fubmur, md do accordingly,

And this Difvute; upon the Difrerence between
Pornds and Gulices Unh, cxplains tae manner of
thele Dealings 3 Thar the v were formal Contrasts
and B.lrf‘mns between the Scereseiv and the A/s-
fleis, at tht. belt Price that coutd be gor 5 and
tho” there was no haggling Wlth the Bl himfeif
(as Gattinghain exprefs’d iratone of thele Dealings)
yet he had a faichiul Secceaid, who could and did
haggle very well for hiny; and when the SL‘EE‘S’(’E}’
had done his utmoft, the Eer/accepred the Price

which had been agreed upon,

ART, VI, As to the fﬁmz buidred Guinzas,
pad by Mr. Theinas Beanet for his Amnﬁnn
and the manner of making that Bargain, M.
Bewnet’s Lvidence of his firfk offering cne thcitfaid
Giineas,and Cottingheny’s Refufal of it, faying, ‘He
hoped Mr. Beiriet would not lower the Price, and

the Hazard of his being refus’d, and thiac there was
no
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no hageling with my Lotd, and at laft agreeing
for fifteen hundred H‘szm.em, s fupported from the
afual Behaviour of Cottinghain, as well as from the
Probability of the thing itlelt; that a man may
ceafonably be prefumed to endeavour to fave what
he can, and when he is purchafing, to get it ac
the cheapeft s altho’ (as 1t has appear'd upon the
Fyamination) Mr. Beimet had little Reafon to ex-
pect that fucceeding Chancellor would be fatis-
fivd with his Circumitances, and admit him.

Upon the Earl’s Defence agamit the Charge
contained 1n thefe two Articles, 1t was prov’d by
Mi, Goldefbirough the Regifter, thatthe Lail, about
the 23d of February laft, had paid thole two Swins
into the Couie of Chaicery, to be apply’d for the
Bonefic of the Swirersy and this 1s offer’d erther in
his Difcharge, or as a Menit,  But this was done
feveral Days after the Jmpeachment, and after pub-
Jick Complaint had been made againft the £ar!
upon thele s60 Inflaices, and is a very proper €x-
ample of the Lail’s own Conftruction of a woluy-
1oy Prefent y for after the Houfe of Coninons had
«ilon this Affair into their Confideration, and had
demanded Jultice and Saustaction from the Lai/
by a Parligimentary Profecution, the Larl then did
freely aind woluntarily, and of bis owir accord, make
a Prcfeist to the Suiters of the Court of thele fzo0
Swis, which he had, in the like free and volun-
tary manner, receiv’d as a Prefent from Mr. Kj-
sefon and Mr. Beunet.

But this Aétion contiadicts his whole Defence
and thews that he was convinc®d that he had no
Riche to receive or detain the Ay, and was a-
fraid to keep it any longr.

ART. V1. and VIEL Asto the tevo five thoufand
Guineas receiv’d by the Larl of Mr. Elde and Mr.
Chariten, 1t 1s prov’d that the Price was fettled be-
tween theim and Mr. Costinghanr s and when Mr,
Eld: (of whom the Earl exprefs’d fo good an O-
pinion) offered fve thonfend Pouids, Cottingbaim
{3id Guineas were bandfomer 5 and the partcular
method of Payment thews the inward Rebukes of
his Confcience, and his Fear of a Difcovery.

And thele twwe Fads fhew the Prevalency of his
Avarice, above any other Paflion, For m Mr.
[y Cale, he broke thio’ the Obligation of
Gratitude and Friendfhip to im, to receive his
raonev in a cover™d manner, 717 @ Bafet. And in
iy, Thuiflen’s, he tried to begmle hus Fear of a
Difrovery, by fuffering the money to come to him
o’ o private and unfufpected Hand.

And thefe tzo0 Inflances were of {o nice a Nature,
that nis faichful Secretary own’d, that he was not
admitted into the Secret,  IFor it appears that the
Lar] cither knew or {ufpected there would be a
Lofs wn Borret’s Office by his Infolvency, tho’ it
was not reduc’d to any Cermainty ; and 1t now ap-
redrs, at the leaft, to amount unto twelve thonfand
Peuinds,

But the Earl left the Suitors of the Court to bear
thit Lofs, and never took Care to procure a jus?
Satisfaction to them, Which the Cominsns urge
both as an Evidence and an Agoravation of his
(auiley fince he therein prefer’d his own private
Gain o that Security, which his bigh Trus? requi-
1« him to have provided for the Crediters of the
Conit,

And the returning great Part of thefe 7wo Suins,
afier the Confufion and Diforders of the Conrs be-
came publick; and Part of Mr. £/de’s money, af-
ter the Majters had been call’d upon to bring in
their Cafb, and which wpon Mr, Elde’s Evidence

Yor, VI,
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may be reafonably prefum’d to have been made
ule of by him to make a falfe Shew before thie
Commiffioiters y are rather Decrees againfl himfell;
than any Extenuation of his Guilt.

And as to the Earl’s great mertt, which he fo
largely dwelt upon, and fo often repeated, that he
might have had fix thonfand Pouids from Mr. Lu-
cas, which he relinquith’d, to accept of five thou-
The Managers will
call Mr. Lucas, who {in anfiver to Mr. Elde’s Te-
fumony) will prove, that when he offer’d the fiv
thoufand Porids, 1t was upon this expicfs Conditioi,
that 1f the ddoucy of the Suitors, or the Cofh, was
taken out of the Maflers Hands on a Parliainen-
tary Bnguivy, he fhould have a Return of fome
Party and that the Zai/ Thould ndemnify him a-

gamft all Deficiencies,

So that the Lar/ did not refufe My. Lucas’s fx
thoufand Pouads, from a Dil-clination to the
Sum, if be could have kept the whole {ecuiely 5
but Lecaufe froe thoufand Guineas pard ablolutcly,
was better than fix thoufand Pounds fubject to a
Condition of refunding, and incumbet’d with an
Lingagement of Indemnification,

But the Zail’s chief Defence is rais’d from the
Practice of his Predeceffers, who (as he pretends)
led him into thefe miftakes s and he has prov’d
fiven butidied Pounds to have been paid by Mr.
Lovibond, about twelve Years fince, and eight bui-
dred Pounds by Mr, Holferd, and five bundred
Pouirds by Mr. Jobir Beunet, in the Year 1710,
upon their refpective Admiflions into the Ofices
of Mafters; and from thence infifts, that althe’ he
car’t claim the exact Sum of fiftcen buadied Poinds
recety’d by himfelf upon Admiflions, as a certain
and cflablhifh’d Fee or Perquifite, becaufe he has
taken fwvice as much as his Predeceffor ids yet
this Practice gives him a Right o a Piefent, and
it was in his gwn Difeietion to declare the Swir, as
he fhould think reafonable, according to the late
Increafe of the Bufinefs of the Cormit,

But, @ Prefent altogether uncertain in the Quair-
tuir, and depending in this manner upon the Plea-
fure of the Perfon who 1s to recelve 1, feems to
differ very lirle, if atall, {rom a Price.

The Ezil infilts likewife, that the Dennl or Re-
fufal of fome other of the MFitiefles to anfwer his
Qucftions, 1s a farther Proof that they paid money.

This fhews that the Zal thinks he wants the
Proof very much, when he makes ufe of fuch an
Argument to raife Ividence,

The Zitnefs refufes w anfwer {uch Queliions,
which he is not oblig’d by the Rules of Law to
refolve, concerning the manner of his Admiffion;
and the Commons cannot call [/itieffes to contradict
or explain that which has never been dehiver’d in
Exidence.

Yet the Earl defires your Lordfhips to believe
this as Evidence, tho’ you never did hear it, and to
aft and vote, upon your Hononr, as it you had
heard and admiteed it.

But howfocver the Zar/ may have directed hun-
felf, he can never think that fuch an unjuflt In-
finuation will prevail upon youir Fudginciit 5 ol
that he can thereby move your Lordfbips to give
up yors Honenr in the higheft Exercife of your

Judicial Peower,

And thefe rwwo or three late Inflances, which he
has produced, cannot change the Common Law, or
repeal the feveral A#s of Parliament, whereby they
are declar’d illegal 5 and if he makes ufe of chemas
Piccedents, he ought to take them with all cheir

= 11 Circum-
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Circumftances, which upon the whole matter ra-
ther turn againft him.  For Mr, Holford and Mr.
Lsvibond were at that time, and ftill continue men
of Subftance; and Mr. Fobn Bennet was of Abi-
liey at the Time of his Admiflion, altho’ m the
Year 1720, he fuftain’d feveral Lofles, which im-

pair’d his Eitate,  And they all paid the Swms of

Mouey mentioned out of their swn Effates, and no
Part of it out of the Suitors Cafh or Effests: And
the whole of the Suitors Effects was deliver’d over
to thein by an Aecount with which tbey ftood

charg’d.
So that altho® thele few Inftances were not ani-

madverted upon, cither becaufe they were not
publickly known, or that no Inconvenience dil
enfuc therefroms yet they will afford no Excule
to the Laid impeack’d, for taking danble or treble

the Value of thole Swrs upon his Admiffion of

Mafters, who were Perlons of finall or incumber’d
Iftates, and who were neceflitated to employ the
Cafly and Lffeis of the Switers in the Payment for
theiv Offices, and for their Adimiffiousy and thro’
whofe Infolvency fo great a Lofs and Damage has
come upon the Suitois.

But an Officer of publick Truff and Service ought
to loolt well to his Precedents belore he follows
them s and if he will purfue an tllegal or unjufti-
fable Precedent, hie does 1t at his Pertl, and mulk
anfwer for the Confequences 3 efpecially 1n the Si-
tuation of the Aighest Officer in the Kingdoiz, who
was intrufted with the Adminiftration of publick
Tuflice, nthe fupreme Conrt of Law gind Lquity s
and wnole Duiy 1t was, as well to declare and e¢x-
pound the Taw to others, and to regulate and re-

formy the Lixactions and Abufes, which at any

Time may have ciept into the inferior Conrts of

Juftice to the Injury and Oppreffion of the Sziters
of ather Coriis, as to prevent or fupprefs Corrup-
tion and Extortton 1n the Cszt where he mote
immediately prefided,

JART, X1 As to this Article, the particular Cir-
cumilances of My, Avigffonr and My, Thosas Beunet
have been prov’d, and the Deficiencies in their Off-
cés, and how uncqual thiey were to the Traf of the
gircat Suiies and Liffects depofited i their Hands,

By the Ordeis of the Comit, which have been .

read, 1t appears that Mr. Kviafton’s Deficiency a-
moutits to 26,008 /. 115, 34, 14. and Mr. Bei-
iwt’s to 16,0751 Mr, Kyigfterr had abour 50,000/,
in money and cfiecls of the Sxirers n his Cuiltedy,
and My, Thomas Beimet near 100,0c0 /,

Tlis 1s hikewife a high Breach of Tred in the
fiarf, and is an Offence againdt the Statute of 12
Rich, H. cap, 2.

12 Rie, 1. cap. 20— Brt that they male all fuch
Officers and Minifters of 1he best aud inest lazrfu!
Mean.

Which Words m the Law import Sufficiency of
Subflance, as well as Capactty,

And the Statute 2 fien, VI eap. 10, takes ic for
aranted, that the fuperor Officers were before that
‘Time under the Oblhization of the Cemmon Law,
or fome former Statute to that Eftedt s when by the
fid A&, 2 Hen. VI cap.ov0.Ca, 4. Tinfl, 114, in-
nealed, What mcuner of dnferior Officcrs frall Le
appointed in the Kiio’s Comrzsy it is enafled, 7o 440
Intent toss octter aind wore fure Govericit by hal
withii the Courts of onr Leord the King, for bis Pro-
Jiey aid Eafe of bis Peghle, which bave to purfue
and to dv 7 b fame 5 1018 ordained and eltablifh-

ey Tha! all the Offecis made by the King’s Leltcis

T ] r L} ]
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Power and Authorily by virtne of their Offices of o
Times accuftomed, to appoint Clerks aund Miniilers
withii the fame Courts, fball be charged aud [rusiy 10
appoint fuch Clerks and Minifters for whorr they cisir
anfioer at their Perily which be fufficieis, jl:f'; hful,
and attending to that which pertaineth ta iLew i
Peiformaice of the Buftuefs, as well of the Kii .;
of his People, u

This Act would have been extended further, i
it had been cfleemed neceffury.,

The I'rame of both thefe Staruzes does thew 1
Bont of the Englifh Conflitution, to provide for (- -
Eafe and Benciit of the Szbjea,

But the old Rule, refpoideat fuperisr, witl hoj
againdt the Zard in this Cale, cipecially when ic ap-
peats by the Lividence of Mr, Goldefbroush the R..
aifber, a Watnefs produc’a by the Zaif, that ciis
Practice of paying money generally into the Hands
of the mafters, was not in ufe at his firtt comiser
into the Regifter’s Office, about the Time of the
Revolution,  So that the Ear/ impeachd ook
upon himfelf the Difpofition of the Switers money,
without a proper Ground and Juftification,

And the Olience contained tn this A4rficle doos
not depend upon his Knowledee, that the Perfong
admitted were infufitcient and unables but that the
Lar! did not require and take full Satisfattion and
Eovidence 1n a proper manner, to make it manift
that /A2y were able and fufficient, as had been donz
by hus Piedecofforss particularly when NMr. [slfsrd
wis admitted Algfer, his Father was obliged 1o
fetile a 7eal Ejfate upon him of good Value,

The Ecrlought etther to have advanc®d Perfons
cqual to the great Trusi and Charge, or to have
reduced the Tt and Depefit to the Condition
and Circumflances of the Perfon, as his [iedies/-
fers had done,

So that it is evident the Earl had only In view
the Price and Profit of the Sale of the O/fice, which
would rife higheft upon the Inability and Unfitness
of the Offcer.

And 1t was therefore very properly faid by ona
of the Eail’s Counfel, that he weizh’d the Adgfers
before he admitred them.

Bat he weigh’d them only for the Sake of the
Price they were to pay to himfelf 5 and when he
had done with them, he left them of very it
Weight for the Secarity of the Sxivors.

Fis falte, tho’ memorable Declaration 1 open
Coxrt, upon the 21ft of Fan, 1723, explins his
whole Scheine, when he publifh’d from the Bench,
Trat the profeit Moflers were R Leir of es giva: Far-
tunes as aiy Set of Maflers bad cver been.

The Words were prov’d by Mr, #allor, and
have not bees coneradiéted by any 77 ziefs.

Ar that aime Mr. Dermes Defrcieney had taicen
Aty and My, 1170, upon hys Iaxamination far,
The Sufpicton of feveral of the maflers was than &
{brong, that this Publication rais™d Aflonithment in
the Flearers, But thee was thena #o
Ofere to e dold. My, Fellswes dicd 19 Tan 1720,
and 1t became neeeflary to give the Giee a Repu-
taiion,

And altho’ the Infufiiciency of fomz of the A4-
Sleis had been decently intimated to the Zar! by
My, Lightboun, upon his feveral Propofale, and
tae Lol may be prefum’d o koew the gen al
Apnprehenfion of the Werld,  Yet in this oo
maoner the Laid became an Oficer to himicliy 0
prockim his own market.

ART. X1 The Pradtice and Injury o the 8o
fers can hardly by more agzravated than is e

prclé’tl i the Arescl ielf, A
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And it has been prov"d n every Particular necel-
fary 10 fupport the xfi-f:f!;:; and no Proof_ has been
ofer’d on the Part of the Ear_! to conrrathq: o X-
enuate the Chaiges by making appear his Vigi-
Jance, OF any Care or ]{05;1111 to prevent the fatal
Confequences of the Praliie. | |
The pnrticuinr h {l‘fiﬁan’s of preventing this Fraud
fpuci'itd n the .z[r!{;:!f, e only to {hew the Pra-
Gicability of lome fort of meafures proper to have
heen put in Lxecution, In order at leaft to I‘{.‘ﬂ(lut;
the corrupt Praftice and Abl_llu difficuie, altho
they had not prov’d compleat in all reipecls to re-
i ls and prevent them.

And b the IVisieffes callPd on the Part of the
Lol NEEGE, 1T was exprefly prov’d, that fome t;.‘:f
Gete Aderbads had been practifed with Luliect
Lo time of his Predeceffors, _and that no Lafs had
]1;1}311,.11’11 to the Swifers during that Reg}rlmmn.

an decomin! of the Sustors Cafh cad Lffeéts was
woueht to the then Lord Chancellor Heicouit by
wir, Hsiford, as the Adecowitt of his Predecefjor, be-
fure he was admitted 5 and he was thercupon afk’d
e would be bound by that Aeconnt, and {tand
charged accordmgly ? to whia:h hc‘ agreed, and lis
Subdlance was futlicient to anfwer It

The Cafhy Mivaey was for fome Years locldd up
o the Hands of the s juinor Aojlers i Loid
Chaneellor Cowwper’s Tiume,

And it has been provi, that the foe! Aeconinis
of all the Mafters have been taken shice leveral
Times within a few Years; that is, twice by Lord
Cozoper, and ouce by Lord Huicourt,

And altho” the Earf feems cither to doubt of his
Authority, or of the Poflibility of doing this in his
own times it can be prov’d, that he requefied to ee
fe eeowits, and to be inform’d of this method,
1:d accordingdy had a Sight of the boots, and
male an Appearance of puttng 1t in Execution.

B.fides, the late Aeconints deliver’d in by the fe-
venal Maflers before the Cosaiffioners named for
ot Purpofe, fhew, that fuch an Attempt was
practicable, and might have been compleated 1n
2 reatonable Time.

B the Eartf of Afacclesficld, by his own Con-
¢ Yony is euilty of a total Negleét of all meafures;
» !l never profecuied one honefl and real Step to-
wards the fupprediisg this Abuie,

e might have given Dircfions and made Op-
ioor for the fcuring the Safiers Lfods, m the
e manoer before the e Jugeiry, as he has
Cone 11,

His & cieiaries and Aeents might have fuparvi-
L the Obfervasion of tacle Giilisy and have at-
tindud o infpect the complete Transfei of the Sui-
s Effectiy as well as to receive his Lardfbip’s ex-
wited P, .

And if after the Eerl had taken thele, or any
cther probable meatures, the Maglers had broken
their Truefi, the Fault would have lain upon the
Difiorcfty of the Maflers, and not upon the Con-
rivance or Negligence of tlie Lerd Chancellor.

But upon this «i/icle the dufiwer of the Earl -
reeck?d s direétly falfifed,  Iror he declares upon
itis Heirour, upon that Hoiteri wiich 1s comimntini-
c.ied to him from the Privilege of the whole Op-
i of Peers (but of whica he himfclf has only
made a Shew or Appearance) that he was totally
irnorant of this Praéfice; although it appears m
Prosf to have been a matter pubhickly known du-
ring his Adminifliation. It was one Inducament to
NMr, Kynafton, and the fingle Temptation to Mr.
Thomas Beuset,
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This Notoriety is a reafonable Evidence to charge
the Far! with the Knowledge of a fraudulent
Tranfaction propagated under himfelf; clpecially
when the Pretence of his Jgnorance muft arile
from the wilful Negledt of his Dary.

But exprefs Neotice 1s prov’d out of his oten Mouth
by Mr, Thoias Beniic: 3 and farcher, that the foerd
had been uled to proftitute his Zsroni by a Courfe
of Denial of this Fadt upon former Occafions,

For Mr. Beunet o s deconnt, which he had
deliver’d moto the Fudpes, had infurted this re-
markable Zzein, viz. ftem goygl. in the Llvinds of
Lerfuns of #bilily 5 which included the 7500 /.
patd to Mr, Hiccocks, and the 1575/ pad the
Chancellor for his Adiiffion,

Mr. Kynafton alfo in s Aecorint had nrferted an
Itein to the fame Ehiect for a fike Suin,

M ., Thowmas Beanet went foon afterwards to the
Chancellsr, who enter’d into Difcourfe with him
theveupon, and faid: [ am foriy you bave grees 1
your sdccount in this inaininiy it was the worfl way
i the Ierld: Ior all the 1Varld will now judge,
that you paid for your Office out of the Suiteis Mo-
acy s aid what bath becir fo wuch fufpected will now
be difcover’dy which 1 bave akeays taken fo wrueh
Paius to dezy, whenever I was afl’d the Queftion
And willd be bad been acquainted with My, Beos
net’s Necoffities befere Ay, Bennct baa geveir 1iv thok
Item; ov to this very Liret.

The Probability of the Trath of this Evidcice
ftands confirm’d from the Nature of the thing, and
the State of the Aecount itfelf, which has not been
contradicted by the Earl; and fiems farther
fircngthened by an Opinion which the Leil/ had
entertain’d, and which he dropt in his Defeiice on
[Wednzfiay, viz. That the Suitor was #ot the worfe
by this Method s for by this Detentisn the forincy
Mafter remain’d flill efponfible, end (25 he oblerv’d)
by M. Mller’s retaintiy foine Part of the Suileis
LEffeis, the Deficiency in My, Borret’s Cffce was
ot fo large.

This ftems a ftrong Symptom of the Zeil's
Knowledge of the Predfice, when it had obtuined
his Appiobaticn.

But the Mowey retain’d by Mr. Mdeleir was no
part of the Price of the Office, but were other Swiits
and Effects which he retained in his Fands, and
never paid over to Mr. Beriet, upon the repeated
Application and Requett of the oufers, who
doubted Mr. Beriet’s Sufficiency.

But fuppofe the former Adzffer had died, or fald
with thele Efiéfs in his Flands; how fhould the
Suitoir have come to a {ull and legal Proof of this
Tranfaction? and how many Perfons was he to pro-
fecute, to difcover and receive his own Moy ¢

The Importance of this Part of Mr. Thgiras
Beiriet’s Tettimony has given Occalion to the Farl
and his Counfel to object to his Crredit 5 and an -
deavour has been ufed to make out, that Mr. Bui-
iet has contradi@ed himfelf, and has deny’d here
at yoiur Lordfbips Bar upon his Quth, what he nad
formerly declared to other Perfons.

For that Mr. Benzes being afk’d (with an Intent
to prove his Ability to pay the it of his Delicien-
cy) IVbether be bad not faid, that if 24 Filccecks
would pay bim back tzeo thoufand 1 s, be would
pay the #est himfelf, dr. Bennet deisied be bad fo
declared 3 and yet, as they wige, the contrary 1s
fworn by Mr. Holferd, Mr.Thuijioi, and Mur., £ide.

In Anlwer to this Mr. Helford gave in Evidence,
chat Mr. Beamet faid, that #f M. Hiccocks would
pay bitn back two thenfand Poiids, be wonld éfakf:
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Care that the et of the Money [hould be raifed.
But Mr, Bennet did not fay, be bad the Money,
tho’ Mr. Holford believed he had by his manner
of fpeaking.

Mr., Thurfton depofed, that Mr. Bemner decla-

red b wwould make up the reft bimfelf; but after-
wards told him, that a// be bad in the IVorld would

ot pay 1t:

And Mr, Elde fwears to the fame Effelt.

And this Teftimony does not contradict, but ra-
ther confirm Mr. Beimer’s Evidence.  For he made
no direé Declaration of his Ability to pay the reft,
but, being liable to the Switors, he feen’d to be
willing to get what he could from Mr. Hiccocks:

Befrdes, his Difcourfe at thefe times cannot {tand
in Competition with his Oarh, according to the
common Rules of Evidences and aIVituc[s’s Credis
is not to be taken away upon an wicertain Lxpreffion,
proved by each of the Earl’s own Vitiscffes n dif-
Ferent Words, when from the Ambiguity of 1t there
cannot poflibly be any woluirtary Contradiciion.

But the Commons will confirm the Truth and
Fairnefs of this Teftimony of M, Bewict, by pro-
ving that the Ear/ had exprefsd the fame Concern
and Diflike of the manner of thefe Aecounts 1n re-
fpedt of thele Kems to others, betore any Perlia-
mentary Euguiry.

There is lkewife another matter of Falt, which
aflilts the Proof of this Article, which is, That the
Price of the Office, and of the Adwifficar, are com-
prehended in the Accouints of the Mafters Deficieir-
cics, and make the greateft Part of Mr. Beuiet’s
Deficiency, and near a Moiety of Mr. Kviaftoir’s.

Which manifefts the Danger and Injury of this
unjuft Practice to the Switerr, whole Eftate 1s there-
by put upon the Hazard of the Mafiei’s good or
bad Succefs, and his Property loft with a deficicit
Mafter.

And here the Corruption and Mifbehavionr of
the Earf appzar with the highelt Agaravations.

The extorted Profit made by the £erlis raifed
out of thole Effe-"s which are depofited 1n the
Court upon the Fe:th and Honorr of the King's
Adininiffration under the Care of the Chancellor, as
chicf Truflee, by whole Connivance (if not Con-
fent) they are thus imbezzled ; and the miferabie
Sustor mult either fit down with the Lsfs, or be
forced to expend his little remaining Subltance in
a tedious Procefs to recover back his ewa Effaie
thus walted and converted by the Adaffers.

Unneceflary Delays and Protractions of Caxfes are
the unavoidable Confequences of this Pradéice; and
in this manner the Bulinefs of the Conrt, and the
Profits of the Maflers Offices have been imcreafe
by the Purfuit of the Partics after their own Fi-
fects, which in the Conclufion terminates in {o
heavy a Lofs,

T'he lace Ordeis made upon the Petitisns ot Mr.
Hiceocks and Mr. Regeis fince the Lupeachment, and
fome fince the Triel commenced, tho’ not proved
to have been as yet comply’d with, and at beft are
but Depofits to attend the Event of the Contelt be-
gween the former and the prefent AMaffers, have
been made ule of by the Za#/ in his Defence s which
is 2 new Attempt in him to make a falfe Shew and
Appcarance of Reftitution and Satisfaction.

Altho’ if it was a real and a compleat Return of
the Principal Money, it would be a very {mall Lx-
cult: and Extenuation for the vaft Prejudice done to
all the Switers of the Court, by the locking up their
NMonzy, Effeits, and Securitics, and {topping the
Payinets thercon for fo many months, befides the
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Lofs of Iuterest on the Cafb, and their being hip.
der’d from the Employment of theiwr Money.

The Earl has not adventured to enter intg 4
particular Difcharge of the total Deficiency affigned
by the Commons, upon the Fvidence of Mr. Thsp.».
fen, and collected from the Adeconnts fated uP;n
the late Enquiry, amounting to more than siee by
dred thoufand Pownds.  Nor has he given any 4.
frver to the great Lofs which the innocent Swifg;;
fuftain by the Infolvency of the two deceafed my
fters, Dormei and Borrel.

This great Coufufien and Damage brought upy;
a Court, where the Eftates of the molt waalthy

Subjecs, as well as of leffer Peopte, do ggpner o:

later come, became a National Conccrn, not moype.

ly from the Extenfivenels of the Lofs to the puti.
cular Suitors, but likewife from the apparent Da.
gei thereby arifing to the Publick.

This general Ruin awaken’d the Care and Ze
of the Comsnons in Parliament tor fuftice to their
Fellowo Subjels.

This introduced the Charge againft the Eaif in
the Trwelfth Articlz, which has been proved as ic
is alledaed, wiz, That by this unjust aud froululers
Prastice, the coriupt Profit made by the Earl upos
the Sale of the Offices of Mefters in Chancery, has
in Confequence been raifed and received by binn ont of
the Lffects of the Suitors of the Conrt, for whoin bz
was tiutrnfied s inBreach of the Truit repofed iu bis
for the Prefervation of the Eftates and Lffells of
the Suitsis, to ibe Difbonour and Diftiedit of th
Court, and to the great fujury and D.frondiiz of
the Suiters, 1 a Court of Equity eftablyf’d for iheii
Relicf and Protection.

My LORDS,

If the Mifdemeaisis of which the Eail imprach’s
{tands accefed were not Crimes by the erdiinaiy Rules
of Law in Iuferior Conrts, a3 they have been made
out to be; yet they would be Offences of a pubiie:

ature, againdt the [F7elfure of the Subjedd, and the
Coimineit Good of the Kingasmn, committed by the
Hisheft Officer of Jultice, and ateended with fo grast
and immediate Lofs to a multituds of Sufforeiss
and as fuch, they would demand the LExcrcife of
the extiaordinary Furifdiétis: veleed in your Fredicc-
tuie for the Public Safety, by virtue whereor yrur
Lovdfips can inflict that Degirce aind Kind of Pu-
aiflimcint which no other Couit can Gipsfe.

When thefe Ofeices have been proved upon the
Earl impeach’d, of what Conhderation in Judg-
ment can the Za7l’s miftaken and mifplaced Cha-
ritics be? Can they aleer the Fafs charged upon
him? or turn Extortisn and Fraud into Liberahity
and Piety ? Can the merit of a few private Good
Works aitone for the Plunder of the <whole Body of
the Suitors of ibe Couit of Chancery, upon whom
this Lar!, by his Mifbebavionr, has brought a De-
Jrcieucy of oue bundied and eight thoufeid Pounds?

He depends upon the Prayers and Withes of
thofe fow, who have been the Partakers of his
Bounty, without being Sufferers by his Crimes. But
the Psice of the Comimsns for Juftice acainit this
Great Offeuder, not only includes the Complaints
of the particuler Sufferers, bue the Accufation of
an infured Nation, whom the Lail had endeavour’d
to cut off from the Pi2zetion, which ought to be
deriv’d to them from the Futber of his People.

The Coimons having now maintain’d the Triuts
and Fuftice of their Charge againft the Larl fin-
peach’d upon thefe Aiticles, leave him to yoir

Lordfbips jult Determination,
5:1’1-!}11
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My, LUTWYCHE,

[ am commanded to aflift in the Reply; and
fince 1 was obliged to bear my Share in this Profe-
cution, I was willing 1t fhould JJ:: {fuch as would
«ive me an Opportunity of hearing what would be
Elid and proved in the impeach’d Laf:d’s Defence,
before I {poke freely upon the matters in Judgment
before your Lordfhips.

And I may now venture to fay, as he was un-
fortunate to bring {o heavy a Charge upon him-
felf, h¢ has ftll been more unfortunate n his
Defences 1 fubmit it to Your Lordfhips Ob-
ervation, whether any Part of the Evidence
offered by the managers has not been confirmed,
nay enforced upon him, by his own Lividence;
and fome of the Charges upon him he has
cndeavoured to evade by fuch Excufes and Ar-
CUITENLs, S have made even his Decfence cri-
minal,

My Lords, Upon the Examination of the firft
Witnefs produced on the Pare of the Commons,
his Lordfhip was pleafed to make it a Qucftion
whether he took the Quath direéted by the Sta-
tute of 12 Richard1l, The Objection feemed to

», that tho’ the Statute was read, and his Lord-
fhip l:ifled the Bible, yet he was {fworn to nothing,
This was fo furprizing to all that heard it, and
the Report of it raifed fuch Indignation, that it
might have been expected his Lordfhip would have
drawn a Vetl over this Part of the Cafe, and have
talen Care that 1t fhould not be mentioned again;
but inftead of that, his Counfel, nay he himfelf,
have thought fit to bring this Point into Difpute
in his Defence, and his Lordfhip does not even
yet fully own that he took the Oath.

The Statute has been reprefented as obfolete,
read in Old French, and not regarded, and the
Oath not duly adminiftred ; that the Officer faid
nothing to his Lordfhip, nor he to the Officer,

The Witnefs told Your Lordthips, that at a
mecting of the Great Officers every Year in the
Ixchequer, this Sratute was read, and they im-
mediately kiffed the Book 3 and that this was the
ufual method of taking the Qath preferibed by
that Statute.

My Lords, I would obferve, that if chere had
been any thing in the taking of the Qath that his
Lordthip thought not regular, it was his Duty,
who was the Chief of that Affembly, to put them
In a2 night method agreeable to the Statute :  And
therefore this Objection 1s very exiraordinary to
come troimn him,

It 1s a dangerous Practice for any one to mak
a Shew of taking an Oath, and yet, by fome nice
Diitinétions, endeavour to perfuade himfelf or
others that he is not {worn,

Ido not know but moft of the Old Oaths that
ave taken, may by the like Arguments be evaded,
as well as this; the very Qath of Office fet forth
in this "Lord’s Anfwer 15, 2ou fhall fivear, &c.
and in that Cafe a nice Diftinguifhier may as well
fay, that he repated nothing, and that there are
not Words de prefeiti, whereby he is fivorn, But
where is the Defedt in adminiftring this Oath 2
The Officer reads out of the Statute, That the
Chancellor, Treafurer, €, fhall be fworn, and
then they kifs the Book.

I'do not fee there is much Difference between
fﬂ}’{l}g, TIQFIChancullOr, Trealurer, &c. fhall be
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fworn (they being at the fame Time prefent)
and faying, 2%x the Chancellor, Treafurer, &,

Jhall fwear,

I thall therefore have the Charity for the Noble
Lord to think and take it for granted, that he
was fworn as the Statute required, and that he
underftood the Statute, tho’ it was read in Old
French, and that he did not prevaricate, when he
did this {olemn A&,

Suppofing therefore that the Statute 12 R.II. is
in Force, and that the Qath was really taken; the
next Confideration 15, what the Law is upon the
feveral Facts and Circumflances proved againft the
impeached Lord in Relation to his felling the Of-
fices of mafters in Chancery,

The Anfwer put in to the Charge of the Com-
mons fays, The mafters treely and voluntarily
fent 2 Prefent without admitting any particular
Sum 5 we fay that particular Sums (and thofe very
cxorbitant) were nfifted on, and a Bargain driven
for the Offices, as much as could be in any Cafe
by way of Brokage ; nay the very Benefit of hav-
ing the Suitors money comes mto the Coufidera-
tion of the Price.

The Words of the Statute of R. 11, arc general,
and 1n Point of Reafon it fhould extend to this
Cafe above others ; becaufe the Offices of mafters
in Chancery do not only concern the Admintfira-
tion of Juftice, but are in {fome meafure judicial;
they tranfact a great Part of the Bufinels ot the
Court, and have ufually been in Commiffion to-
gether with the mafter of che Rolls, and the Judg-
es, for hearing of Caufes.

Lord Chiet Juftice Coke 1n his Third Inflitates,
p. 145. places this Offence of felling Offices under
his Chapter of Bribery, whre he ftar:s the 1D:fni-
tion of Bribery to be, /Fben aiy Mean dit a judicial
Place takes any Lee or Penfion, Robe o Livery, Gift,
Reward, or Brokage of any Perfon that bath 15 do
before bim any way, for doing bis Oqice, &, iz
comments upon the Words ot this ID.finition and
more particularly upon thofe Words, of any Per-
fon that bath 1o do before bim any way, and he
takes Notice that it 1s not confined to taking money,
where a Suit 1s depending s but alfo wherl any
a judicial Place doth any thing for Gift or Reward
by Virtue or Colour of his Oficz, tho’ there be
no Suit at all depending,

For Example, (fays he) If the Lord Tieafurer, for
any Gift or Brokage fhall make any Cuftoinci, Compiiol-
lery o1 any Officer or Minifter of the Kugs this is
Bribery : For he onght to take rothiiig in that Cofe by
the Statute of 12 R, 1. This Example alfo proves,
that the Statuee is not conlined to the Conftiustic:n
that has been endeavoured to be put upon 1t, tat
it relates only to Cafes, where the Chancellor, Trea-
furer, {Fe. meet together, as they do, when they
nominate Perfons for Sherifls 5 for the Example 1s
of the Lord Treafurer alone,

But, My Lords, we infift upon 1t that this, as
well as other Statutes (that have been mentioned)
are but Dezclarations, and {urther Remedies for
what was the Common Law, The Cafe that was
cited out of Mpor’s Reports, 781. takes 1t to be
fo, of a Sherift felling the Office of Guoler, and
his Bailiwick 5 but there was an Objcttion made
to the Report of that Cale, that it fays the Sta-

tute, 4 LIV, ¢, 5. gives a Pemalty certain and
pecuniary 3 whereas that Statute gives no cer-
tain Penalty, and therefore 1t might be a right
Refolution upon that Statate.  But the Declaras
tion of the Court, upon which the Party was

fined, was becaufe the Offence was walum i fe
7 1 and
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and tho' that Statute of 4 H.IV. gives no Pe-
nalty, yet I think the Statue 2372 VL. ¢, 10. does
agive a Penalty of 40/ n the fame Cale of a
Sheriff, and yet the Party was fined at the
Difcretion of the Court,  The fame Cafe is alio
reported in Noy, 102, where he takes no Notice
of any Penalty, and the Report is in thefe Words
“ N, wasSherift of Nottinghuin, 43 Eliz. and took
money for the Oflices of Gaoler and Batliwick,
“ and he firft gave them to his Servants, who
« {old them, but he himfelf had the money.”
And he was fined for that, for it is contrary to
4 H.IV, cap. 5. And alfo by the Court, That
that is a Corruption, and a great Caufe of Op-
preffion in the Officers, and fuch Saie of Ofhices 1s
malwn i fo; and fincable,

My Loxds, I think the impeached Lord has ad-
vanced a very dangerous Pofition upon this Point,
He is pleafed to lay, the Publick has nothing to
do to enquire about any thing, but whether the
Officer be @ good Officers that 1t he be fo, the
Publick is not hurt, though he gives the Chan-
cellor money  for his Place.  Here T prefume he
vas fenfible that it might be objeéted, that the
fame Argument would hold for taking money m
a Caule before limy, provided it was a good Judg-
ment : And thercfore was pleafed to fay, that the
Difftrence Fetween this Cale and taking a Bribe
for Judgment in a Caufe is, That in the one Cale
the Party has a Right to have Judgment, but m
the other Cafe no man has a Right to his Favour
or Recommendation, unlefs upon Terms.  This
s very extraordinary, and the fame Argument
would prove, that it is lawlul for him to take
money from cvary Judge that comes into /7f-
sinfler-Hall, 1t is well known, that the Chan-
cellor generally recommends in that Cale, and
yet it might there be fad, What s the Publick
the worfe, provided heis a good Judge? Surely
this s fuch a Doftrine, as is not fit to be pro-
clamed to the World, and weuld tend o uni-
verfal Corruption.

My Lowds, Theic was a very extraordinary
Precedent cited out of Madow’s Hlittory of the
(xchequer, p. 43, where he fays, in the Reign
of King Stephen, Gesfiery the Chancellor, fined 1n
2006l 12 5.0 4 d. tor the King’s Scal, This the
Author underflands to be a Fine then Jately made
with the King for the Ofiice of Chancellor, or to
lave the keeping of the Kig’s Seal. The Au-
thor Jumicl obterves, that this Preeedent may
mitly ftem itranoe to us at this Day,  And oruly
o it may, for in the Inflance before Your Lowd-
thins, inlead of paying money to the Crown for
the Ofiice, heie are very great Sums of money
paid by the Crown for an Acceptance of it,

Dut what does this Precedent tend to? Is g
to prove the Office of Chancellor Tikewife fale-
abic? Vhis 15 fo entirely new, that 1t wants a
perter Authoray than tins Precedent, It 15 a
arcat while ago, 1t 1t were as the Author takes
it to be.  But the fame Author, 9, 42. fays, That
the Ancient htlorans fay litele concerning the
Daty of Chaicellor, or the Nature of his Ofhice
and it does not appear what the Bulinels of his
Oftice was at that Time, and nothing pertinent to
the matter before Your Lordfhips 1s to be col-
leCled from it It s very [trange to fuppofe the
Common Law, that. 15 founded upon Realon,
fhould admit the highelt Place of Judicature to
be filled by thole that come i by fuch corrupt
metheds,  And therefore we mult beg leave to

[ ]
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infift, that it was an Offence at Common I gy,
as well as by the Statutes, ’

But fuppofe this matter refted only 1pon the
Statute of Ldward VI 1 do not fee but it i
an Offence and mifdemeanour in his Office of
Chancellor to fell thefe Places of mafters i
Chancery, and that he is anfwerable for it before
Your Lordfhips as 2 Crime,

This Statute 15 made againft buying and felling

of Offices (for that 1s the Title of the Stuturc:)‘
And fhall 1t not be an Offence cognizable before
Your Lordfhips, for a Chancellor to put in Qff;-
cers m a manner that is condemned by A& of
arhament ! When he by Virtue of the Offige
1s 0 appoint, it is a Breach of his Oath of Office
to appomt contrary to the Laws and Statutes of
_thq Kingdom 3 but more efpecially when he dog
1t for corrupt Guun.,

As to this Point, there 1s a great deal of Dif-
ference between one Ofticer felling to another, and
2 Judge that prelides m the Court, whofe Duty it
1s to fee that proper Perfons be appointed accord-
ing to Law; inftead of that, by this method he
fhews them a bad Example on their very Admit-
fion mnto the Office, and introduces them by Cor-
ruption in the firft Inftance, even by the very A
of Admmuftring the Oath to them.

If this Great Officer fhould be liable to no

other Punifhment, than an Incapacity of Nomi-
nating again to the fame Office, the Aé would
have lietle Effect, and that Penalty would fior-
mify very little; {ince his own Office is during
Pleature,

My Lords, T fhall now proceed to reply to
the Detence that has been made on the Thirteenth
and all the fubfequent Articles, which is the Pro-
vince morce particularly affigned to me.

The Charge 1 the Thirteenth Article 1s, That
upon the Failure of Dormer, inftead of taking
proper Steps for obtaining a Satistaction by re-
gular and juftifiable methods, the Itarl of Afac-
cleifield neglected and declined thofe methods,
and by many indireét Praltices endeavoured to
conceal the true State and Condition of the
Office; lfeft a publick Difcovery of the Defici-
ency fhould leflen the unjult Gains he propofed
o make by the Sale of the Offices of mafters
m Chancery,

Upon this Article the impeached Lord has faid,
he thinks 1t hard that thele micarrages fhoukd
be charged upon him, that this Atfur about
Darimer was a misfortune that might Lave hap-
pened i any other Chancellor’s Time, and not
his Fault,

My Lords, If this unfortunate Lord had done
what became him in his high Station upon the
Failure of this mafler, God forbid that the mil-
fortune upon the Office fhould any ways have
been laid to his Charge; if he had been defirous
to have proceeded in a regular method, he might
very cafily have done ity the Paths of Virtue
and Jultice would have been ealy, he need not
have found himfelf at the End of Four Years
furrounded with fuch infuperable Difficulties,

If a fair, phin, and open method had -been
taken for enquiring into, and ftating the Debt duc
to the Suitors, and the Accountof Derimer’s Ef-
fefts to fatisfy i, there could have been no Dan-
oer to the Chancellor, whatever the Deficiency
had beens but the Truth was, he could not part
with thofe vaft and exorbitant Prices, to which

he had at that Time rifed the Places of maftcrfsa
1
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he found the {wect of tll:&‘.t Gain, and was willing
to run {ome I-Iflzm‘d for 1t. |

Tho' it was known that Ds{?'{ﬂcr was gone,
et the quantun: of the Dc:hr:}ency was not
tnown 3 and if it had been publick, the moncy
might probably have been taken out of the ma-
er’s Hands; a Pnr]rtuncnr:lry Enqu:_ry might
have enfued, and he mlght_ have loit thofe exor-
hitant Profits, which he afterwards aCtually made
of thofe Places; and thele were the true .Reafons
of the Concealment, and of the clandeftine Pro-
ceeding that followed ; nothing clfe  hindered
him from proceeding with Safety to himfelf by
coular Orders of the Court, When Orders of
Court arc regularly made, _therc is a quck Way
of putting them in Execution: It has been 0b-
irved by the Counfel n this Caﬁ:,‘ that 1t 1s
more expeditious againft an Officer of the Court,
dan another; and 1t is cereainly _fu. There
might have been a Scqueftration againft Doriner
1na very little Time, and thae would have ntitu-
d the Court to the Poffufiion of his Luttects tor
i Benefit of the Suitors; which in a great mea-
fure anfwers what was objeéted of the Neceffity
of Dsrinei’s coming over, and having his Liberty
©s Ouder to transfer his Stock. It was likewife
fad, that it was necellary for the Difcovery of
his Biféts 3 and yet when he did come over, he
s nover examined on Interrogatories. Surely
if 4 Chancellor wiil take upon him to grant a man
his Liberty, when he 1s to make Satisfaction to
b Suitors, he ought to take care that the Con-
fikcration for the granting him his Liberty fhould
be peiformed.

But it is faid, What Harm has happened by
rot taking thofe Mcthods 2

My Lords, Here are two remarlable Inftances
of the Confequences of this Neglect, by which
it appears neither the Dbt to the Suitors was
known, nor the quanium of the Eiteéts that there

vere to pay it

Mr. Lidwards told your Lordfhips, That the
Deficiency of Deramer was at firft about 25,000/,
but that about a month ago he dilcovered 2
firther Debt of about 15c0 /. here there 1s a
vary great Deficiency concealed : On the other
fde the Ffie@s of Mr., Dormer, that fhould have
cone towards paying this Debt, have been con-
cealed and Ieffened by the want of fuch an Exa-
minacion.  Your Lordfhips heard the Evidence
about the Parcels of Hops belonging to De-
mwer, that were worth Seven or Eight Hundred
Pounds, that lay concealed IFour Years, and were
not difcovered tll lately, The Counfel, indeed,
faid, They were only a Parcel of multy Hops
that have been found. But if he had been exa-
mined on Interrogatories, in all Probability, he
would have difcovered them at firft, and they
had been worth 5 or Goo/, more than now, and
the Suitors would have had the Benetit of them
5, or Goo/ is a confiderable Sum 1n Mr. Dsi-
ser’s EffeCts 3 and no one can tell but there might
be other Inftances of the ltke Kind.

What is the Anfwer his Lordfhip gives to this
arofs and wilful Negleét? He tells Your Lord-
thips, That he gave Diretions to the two Se-
nior mafters to make Enquiry into Dormci®s Al
fairs and Accounts He left it to them, and that
they did not think it requifitc to examine him up-
on Interrogatories, or to ufe him with Hardfhip.

It is very extraordinary, thatn a matter of
that great Concern, he thould content himfelf

for High Crimes and Mifdemeanois.

749
with a parol Direction; Orders. from a Loxd
Chancellor, that are i Earneft, are always in

Writing; nor can they be enforced unlefs they
are o 3 and therefore there muft be fome private

Reafons for thefe extraordinary Proceedings.

Another Thing that was infifted on, was,” That
the Earl (as he exprefles it in his Anfwer) was
made to belicve that the maflers would make
good: the Deficiency.  What Reafon had he to
believe 1t? They never told him fo; in 2 mat-

ter of that moment he had no reafon to dcp's::nd

on an hear-fay Iividence, He knew this was
to be an Undertaking for the Debt of another s
which could not by Law be Obligatory, unlefs
reduced into Writing,

My Lords, I cannot account for thefe Things,
cither in the Chancellor, or thofe maflers thac
had the management of this Affwr, unlefs it be
(as the Article charges) to conceal the Deficiency
of the Oflice, I mean, the gquantumn of thac De-
ficiency 3 and that beth the Chancellor and the
two Senior muaiters thought 1t their Intereft to do
fo, that all of them might fhare i the Sale of
the Places: The two Sentor mafters were defivous
(as was mentioned by the Evidence) to {ell ou,
and the Chancellor was ready to receive his Share
of the money.

The Fowrteenth Article 15 the Article about
the Compofition with #i/feir; and I mult beg
Lcave to fay, notwithftanding what has been in-
fifled upon, That it is a clandefune, unufual,
and unwarrantable Proceeding.  We did take
the Liberty on our Lwidence to this Article
to oblerve to Your Lord{hips, That the Peti-
tion of Mr, Edwards (on which this Compofi-
tion is founded) takes notice that Dormer was
indcbted to the Suitors of the Court 1n feveral
confiderable Sums of money 5 which fhould have
been a Caution to the Chancellor to have taken a
more than ordinary Care in this matter 3 but in-
ftead: of that, there is not any one Order, Afh-
davit, Report, or any one Procceding, that ap-
pears upon Record throughout this whole Affarr,

The Report produced appeared to be the Oil-
anal under Mr, Hiccocks’s Hand, which was a
Demonitration that 1¢ was not filed at the Time
when the Order was made for eftablithing this

Compofition, nor has been fince.
My Lords, If there be but an Affdavit annexed

to a Petition, care 1s ufvally taken to order that
it thall be filed s but it was not thought conve-
nient in this Cale to have any thing publick,

My Lords, The Earl of Adacclespicld in his De-
fence to this Article begun with a Copy of a
Judgment obtained by #iljoi againfl Ponlter, that
was ligned 22 Dzcember 1721, and 15 for 18,774/,
whereas the Dcbt pretended to be afligned by
[Vilfoiny 15 22,0601, So that tho’ the Judgment was
for all that #4/fen could pretend to (for ought ap-
pears) yet the Debr pretended to be afligned, 1s
mentioned to be above o000 /. more than what
the Judement is for; which is a farther Objec-
tion to this Compofition, that did not appear
betore.

The next Point the Earl examined to, was the
Sufficiency of Ponlter, in order to prove the Af-
{ignment of Poultc’s Debt to be valuable; and
there were two or three Brokers produced on this
Account,

‘They were very unlucky Witnefles to prove
the Man’s Ability, for they happened to be the
very Perfons to whom he had declared lus Infol-
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