o g e v g —— — ST E———— |

== = T

Cap. 17. Magna Charta.

cafes adjudged in the kings bench, whereunto they were referred
by the parliamient. OSee Michael. 17 Edw. 1. in Banco. Rotulo,
33. Southampton.

The chapter of Magna Charta hereintended, and in both the faid
records exprefled, 1s this 17 chapter of Magna Chartanow in hand.
By thefe records two things are to be obferved. 1. That this is
a generall law, by reafon of thefe words, ¢/ alii balivi nofiri, under
vhich words are comprehended all judges or juflices of any courts
of jultice. 2. Albeitit be provided bv the ninth chapter of Magna
Charta, Quod barones de quingue portudus, et cmaes alii portus hateant
omnes libertates, et liberas confuetudines fuas; that thefe generall
words muft be underftood of fuch liberues, and cuftomes onely, as
are not afterwards 1n the fame charter by exprefiec words taken
away, and refumed to the crown. And therefore if the mailor and
barons of the cinque ports had power before this a¢t to hold pleas
of the crown, yet by this alt of the {eventeenth chapter, they are
abrogated, and refumed; a notable and a leading judgement.
Both thefe records being within two years after the confirmation
of king E. 1. of Magna Charta, are worthy to be read and ob-
ferved.

(1) Ficecormes.] See for his name, oflice, and antiquity in the
firit part of the Inflitutes, fect. 2 34.

(2) Conflabularius.]) Is here taken for caffellanus, a cofiellzin, or
conflable of a caftle, for {o doth the Mirror interpret. And ca/?el-
lanies oft quei cuftodit caftcllum, aut eff dominus caffelli ; and {o doth
Braéton; Deber, &c. offesrdere caﬂfffa.rza, Sicuet m;g/z‘aézzfarz'a lurris, &c.
And therewith agreeth Fleta, ftem nulle prije capiantur de aliquo
fer aliquem conflabularium, caflellanwn, preeterguam de wvilla, in qua

Jituin eft caftrum.

And the ftatute of W. 1. agreeth herewith, Des prifes, des coi-

Sables, ou caftelleins, faits des autres, &c.

And caffellani were men in thofe dayes of account, and authority,
and for pleas of the crown, &c. had the like authority within their
precinéts, as the fheriffe had within his bailiwick before this adt,
and they commoenly fealed (which I have often feen in many, and
have caufe to know, that fome of the auncient family of e Spserban
in Norjfo did) with their portraiture on horfeback.

INow for the number of caftles, in ancient time, within this
realme, Certum eff regis Henrici fecundi temparibus caffella 1115. in
Anglia extitiffe,

And 1t is to be obferved, that regularly every caftle centaineth
amannor: {oas every conftable of a caftle, is conftable of a mannor,
and by the name .of the caftle the mannor fhall pafle, and by the
name of the mannor the caftle fhall paile.

For this word, conffabularius, his office, and antiquity, fee the
irlt part of the Inftitutes, fect. 379.

And albeit the franchifes of infangthiefe, and outfangthiefe, to be
heard and determined within court barons belonging to mannors,
were within the faid mifchiefe, yet we finde, butnot without great
Inconvenience, that the fame had fome continuance after this act.
But enzher by this a&, or per defuetudinem, for inconvenience, thefc
franchifes within mannors are antiquated and gone.

(3) Coronaror.] His name is derived z corona, fo called, becaunfe
be 35 an officer of the crown, and hath conufance of fome pleas,
which are called placiza coron.
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Magna Charta. Cap. 18.

For his antiquity, fee the Mirror, who (treating of articles efta.
blithed by the ancient kings, Alfred, &c.) faith, Auxi ordains fuer
coronours in chefcun county, et wifcounts a garder le peace, gquant les
countces foy demifterent del gard, et bayliffes in liva de centeners (that is)
coroners in every county, and fheriffes were ordained to keep the
peace, when the earles difmift themfelves of the cuftody of the
counties, and bailiffes in place of hundreders.

For his dignitie and authority, Britton faith in the perfon of the
king, Pur ceo que nous wolons, que corcners font in chefcun county prin-
cipals gardeus de nofire peace, a porter record des pleas de noftre covone,
et de lour viewws, et abjurations, et de utlagaries, wolons que ilx fout
efliens folonque ceo, que eff contein in nous [Patutes de lour eledtion,
&c.

And a common merchant being chofen a coroner, was remaoved,
for that he was communis mercator.

* By the auncient law, he ought to be a knight, honeft, loyall,
and fige, Et qui melius feiat, et poffit officio illi intendere. For this
wus the policy of prudeant antiquity, that officers did ever givea
grace to thc place, and not the place only to grace the oflicer.

but what authoiity had the fheritfe in pleas of the crown before
this ftatute? this appeareth by Glanvill, that the fheriffe in the
tourn (for that s to be intended) held plea of theft, for he faith;
Excipitar crimen Surti, quod ad wicecomitem pertinet, i in comitatibus
placitatur; but he may enquire of all felonics by the common law,
except the death of man.

And what authority had the coroner? the fame authority he now
hath, 1n cafe when any man come to violent, or untimely death,
Abjurations, and out-lawries, &c¢. apa
peales of deaths by bill, &c. This authority of the coroner, viz.
the coroner folely to take an indi&ment, fiuper wifun corporis; and
to take an appeale, and to enter the appeale, and the count re-
maincth tc this day. But he can proceed no further, either upon
the indiétment, or appeale, but to deliver them over to the juftices.
And this is faved to them by the ftatute of W. 1. cap. 10. And
this appeareth by all our old books, book cafes, and continuall ex-
perience.

And for the further authority of the coroner in cafle of high
treafon, fee the book of 19 H. 6. fol. 47. and confider well
thoreof.

But the authority of the fheriffe to heare and determine theft, or
other felonies, by the common law (except the death of man) in
the tourn 1s wholly taken awayv by this ftatute, howbeit his power
to trke indiftments of felonies, and other mif deeds within his
jurifdi&tion, is not taken away by this a&,

CAP. XVIIIL

I‘F any that holdeth of us lay-fee da

die, and our fheriff or bailiff do
fhew our letters patents of our fums-
mon for debt, which the dead man did
owe to usy 1t fhall be lawful to our

Ealine theriff



Cap. 18.

balive nofiro attachiar’y et imbreviare
omnia bona et catalla defuntti inventa
in laico feodo ad valentiam ipfius debiti,
per vifum et teflimonium legalium homi-
num, ita tamen quod nihil inde amove-
atury donec perfolvat nobis debit’y quod
clarum fuerity et refiduum relinquatur
executoribus ad faciendum teflamentum
defunét.  Et ft nibil nobis debeatur
ab ipfo, omnia catalla cedant defunct’ :
Jalvis uxoriejusy et liberis pueris fuis,
rationabilibus partibus fuis.

Magna Charta,
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fheriff or baithff to attach and inrcll

all the goods and chattles of the dead,
being found in the faid fee, to the
value of the fame debt, by the fight
and teftimony of lawful men, fo that
nothing thereof fhall be taken away,
until we be clearly paid oft the debt;
and the refidue fhall remain to the ex-
ccutors to perform the teftament of
the dead; and if nothing be owing
unto us, all the chattles fhall go to
the ufe of the dead (faving to his

wife
parts ).

and children their

reafonable

(Raft. Ent.f. 541. Cou Ent. £, 564. Fitz. Detinue, 52, 56, 53, 60. Bro. Ration. 2, 5, 6. Supra,

capy 8. 33 H.3. ¢, 39.)

By this chapter three things are to be obferved; firft, that the
king by his prerogative fhall be preferred in fatisfattion of his
debt by the executors, before anyv other: fecondly, that if the
executors bave Jufficient to pay the kings debt, the beire thar is to
beare the countenance, and fit in the feate of bis anceffor, or any pur-
chafer of his lands fhall not be charged. Thirdly, if nothing be
owing to the king, or any other, all the chattells fhall goe to the
ufe of the dead, that 75, 10 Ais execrtors, ot admniitrators, faving to
bis avife and children their reafonable parts, avbich is confilium, and
not praccptum y and the nature of a javing regularly is, to {ave a
former right, and not to give, or create a new, and the; *vore, where
fuch a cuftome is, that the wife and children fhall have the writ e
rationabili parre bonorum, this ftatute faveth it. And this writ doth
not lye without a particular cuftome, for that the writ in the Re-
oilter 1s erounded upon a cuftome, which (as lath been faid) is
faved by this a&.

* But that it was never the common-law (though there be great
varicty in books) heare what Brafton {aith, who wrote foone after
this aét, Negy, uxorem, reqs liberos amplius capere de bouss defuncti
pf?frf.r wvel wirs mobilibus, quam fucrit cis fpecialiter reliffum, nift boc
Jit de fpeciali gratia teflatoris, utpote fi bene meriti in efus wita fuerin,
De. wix enim inveniretur aliquis civis, qui in wiia magnum queffum
Saceret, i iu morte fua cogerctur invitus bona fua relingucre pucris ii-
doctis, vwel luxuriofis, et uxoribus male meritis : et ideo nccefavium eff
valde, guod illis in hac pavte libera facultas tribuatur. Per boc enin
tollet maleficium, animabit ad virtutem, et tam wxoribus, quam liberis
56:'235 Saciendi dabit occaftonen:, quod quidem non fieret, [t f¢ Jcivent indu-
bitanter Certaemn f-artemn obtinere ctiam ﬁfze rc:/z’ata;*é.f voluntale.

But the adminiftrators of a man that die inteftate, or executor of

any, that make 1o difpofttion of his abole perfonall efiate, goods, debts,
and chattills, the adminiftrators or executors after the debts paid
and will performed, ought not to take any thing to his or their
owne ufe, but ought, though there be no particular cuftome, to
divide them, according to this ftatute: and the faid ancient, and
latter authorities (then which there ¢an be no better direétion)

may guide them thercin: and this right doth this ftatute of Magna
D 4 Charta
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Charta {ave by thefe words, fulvis uxore, et liberis fuis, rationabilibus
partibus fuis. So as though the ftatute doth give no ation, yet
their parts are faved hereby, which by Glanvile, and other ancient
authors appear to belong to them ; and the executor, or admini.
ftrator fhall be allowed of this diftribution, according to this ftatute,

upon his account before the ordinary.

CAP XIX.

OLLUS conflabulariusy, wel

ejus balivus capiat bladay, wel

N O conftable, nor his bailiff, fhall

take corn or other chatdes of

alia catalla alicujusy quz non fit de vil-
lay u:bi caftrum furne fitwin ofly nifi
Silatin reddat denarios, aut refpecium
1nde habere poffit de valuntate vendito-
ris : Siautein de villa illa fu.rit, infra

any man, if the man be not of the
town where the caftle is, but he fhall
forthwith pay for the fame, unlefs
that the will of the feller was to re-
{pite the payment; and if he be of the

fame town, the price fhall be paid
unto him within forty days.

quadraguna dies precium redd’.

(Mirror, 312. 3 Ld. 1. c. 7. Altered by x3 Car, 2. ftat. 1.¢. 8.)

Sce W. 1.cap. 7. lHere allo 1t appeareth, that in this chapter confl abularius 1is

& 31 taken for caffelianus : and this taking by cafelleins, though ths

catiell was kept for the defence of the realme, was an unjuft op-
Mirror, caps 5. prefiion of the fubjeét, and this exprefly appeareth by the Mirror,
2. Ceo que ¢f? aefendn a conflables a premder le autre, defend droit a touts

Lgents ce oy que nwl difference parenter prife dautvut maugre foen, et rob-
bery, lequcl col prife foit de chivalls, de witaille, de marchandife, de ca-
riage, de oflicls, on des autres manrers de biens. And this appeareth
alio by Fleta, I. 2. cap. 43. Quia multa gravamina multis inferun-
tur per arverfas diflridkiones, quee quidem fub colore prifarum advoecantur,

{ 34 ] Ge. inbibetuy in Magna Charta de libertatibus, &c. no purveyance
36 113_1 3-cap- 2. {hall be taken, but only for the houfes of the king, and quecene, and
#3 £ OeCdp 2+ £or no other perfon: {o as the grievance before this, and other like

acts, 1s wholly taken away.

CAP XX.
O conftable fhall diftrain any

ULLUS conflabularius  dif- N .
knight for to give money for

tringat aiiquen militem ad dan-

dum denarios pro cuffidia vaflri, fi 1pfe
eam facere wvoluerity in propria perfona
Jua, vel per alium: probum hominem Ja-
c1:t, [t ipfe eam facere non poffit, propter
ratiosabilem caufam.  Et [t nos abdu-
cerimusy vel miferimus eum in exerci-
tuim fit quictus de cuftodia caftri, fe-

o S cundum

keeping of his caftle, if he himfelf
will do it in his proper perfon, or
caufe it to be done by another fuffici-
ent man, if he may not do it hun-
felf for a reafonable caufe. And if
we do lead or fend him in an
army, he fhall be frec from caftle-

- | | ward
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cundum quantitatem temporis, quo per
705 ;‘iwrz't in exercitiy de feod’ pro quo
fecit /érwitfum in exerciiu.

34

ward for the time that he fhall be
with us in fee in our hoflt, for the
which he hath done fervice in our
wars. '

(r Inft.70.a. 12 Car. 2. ¢. 24.)

Here conffnbularius 1s taken 1in the former fenfe: {ee the firlt
parte of the Inftitutes, Scét. gO. ‘
See this aét in Fleta: and note, this a& (confifting upon two Fleta lib.2.ca,
branches) is declaratory of the common law, for firft, that he, that %3
held by caftle gard, that 1+, to keepe a tower, or a gate, or {uch like SF" ;}{E‘I ’ﬁfr?“ﬁ
of a caftle in time of warre might doe it, cither by himfelfe, or by © ¢ 788135
any other fufficient perfon for him, and 1n his place. And fome
hold by fuch fervice, as cannot doe 1t in perfon, as major and com-
minalty, deane and chapter, bithops, abbots, &c. Infants being
purchafers, women, and the like, and therefore they might make a
deputy by order of the common law. 1If two joyn-tenants hold by
fuch fervice, if one of them performe, 1t 1s {uflicient.
For the fecond; if fuch a tenant be by the king led, or fent to
his hoft, in time of warre, the tenant 1s excufed and quit of his
fervice for keeping of the caftle, either by himf{elfe, or by another
during the time, that he io ferve the king in his hoft, for that
when the king commandeth his fervice in his hoft, he difpenceth
with his i{ervice, by rcafon of his tenure, for that one man cannot ‘
ferve in perfun in two places, and when he {erves the king in
perfon in one place, iie 1s not bound to finde a deputy in the other,
for he 1s not bound ro make a deputy, but at his pleafure, and this
is allo declaratory of the ancient common law. See the firft part
of the Inflitutes, r11. 121,

CAP. XXL

Z\? ULLUS wicecomesy vel balivus

" ncflery wel aliguis aliusy capiat
equas, vel carectas alicujus pro caria=
g1 faciendoy nifi reddat liberationem
antiyuitus Sflatntam, ﬁz'!fcet pro una
carcila ad duos equos decem denarios
per diemy et pro carefta ad tres equos
quatuordecim denariss per diem. Nulla
carecla dominica alicujus perfone ec-
cf{ﬁzyz’faﬁ', vel militisy vel alicujus * do-
miniy per balivos noftros capiatury nec
05y nec balivi noftriy nec aliiy capie-
mus bofcum  alienum ad caftra, vel ad
alia agenda noftra, nifi per voluntatem
sthus, cujus bofcus ille fuerit.

N O therift nor bailiff of ours, or

any other, thall take the horfes
or carts of any man to make carriage,
except he pay the old price limited,
that 1s to fay, for carriage with two
horfe, x. d. a day; for three horfe,
xtv. d. 2 day. No demefne cart of
any {piritual perfon or knight, or any
lord, fhall be taken by our bailiffs;
nor we, nor our bailiffs, nor any
other, fhall take any man’s wood for
our caftles, or other our necefiaries to
be done, but by the licence of hun
whofe the wood is.

*[ 351

. (W. 1. c. 1. verb. & que nul face, &c. Artice fuper cart. cap. 2. Regift, fol. 98. Bracton lib. 3

l. 177, Britton fol 33+ 36.33. Fleta, lib. 1. c. 20. fee cap. Itineri '
+ 33+ 36.33. y11b. 1. €. 20. p. Itineris. 3 Bulllr. 4. 14 Ed. 3. flat. 2«
* 19+ 25 Ed, 3. ftat. 5. . 6. 13 Car, 2. ftaty 2,¢. 8.)

‘This
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'This chapter confilteth of three branches, the firft fetteth dows
the auncient hire or allowance for the carriage for theking ; the
{fecond fetteth down, who are exempted from that carriage ; the
third, concerning purveyance of wood.

For the firl}, the carriage muit be taken for the king, and queen
onely, and for no other, implied 1n thefe words, Nullus wicecomes wet
balivus noffer, and this is explained by divers other flatutes, and by
our books.

The hire or allowance is certainly exprefled, as aunciently due,
Reddat liberationem antiquitus ffatutam; {o as this alfo 1s declaratory
of the auncient law, and the hire or allowance ought to be paid in
hand, for the ftatute {aith, Nullus caprat, &c. nifi veddat, &c.

And this lberatio antiquitus flatuta, is (as it appeareth by this
act) per dicnz, by the day.

Aver-penny, and averagium, are words common in auncient char.
ters, and {ignifie to be free from the kings carriages, cum a«eriis,
and this is meant where 1t 1s {aid, dver-penny, boc e/2, quietum-effe de
diverfis denariis pro * averagiis domini regis.

For the fecond branch: no demean, or proper cart for the ne-
ceflfary ule of any ecclefiafticall perfon, or of any knight, or of any
lord, for or about the demean lands of any of them, ought to be
taken for the kings carriage, but they are exempted by the aun-
cient Jaw of England from any {uch carriage.

T'his flatute extendeth not to any perfon ecclefiafticall, of what
eftate, order, or degree foever: and this was an auncient priviledge
belonging to holy church.

Alfo 1t cxtendeth to all degrees, and orders of the lefler, and
greater nobility, or dignity, as of knighthood, dukes, marqueffes,
carles, vifcounts, and barons, for albeit there were no dukes, mar-
quefles, or vifcounts within England at the making of the ftatute,
yet this {tatute doth extend to them, for they are all domini, lords
of parliament, and of the barony of England; and this alfo was an
ancient priviledge belonging to thefe orders and dignities: andail
this concerning the ecclefiafticall and temporall flate was (amongt
otner things for the advancement and maintenance of 'that great
peacemaker, and love-holder, hofpitality) one of the auncient orna-
ments, and commendations of the kingdome of England.

The third branch is, that neither the king, nor any of his
bavlies, or minillers, fhall take the wood of any other, for the kings
caltles, or other neceflaries to be done, but by the licenfe of him
whofe wood it is. And all ftatutes made againft this branch
(amongft others) before the parliament of 42 K. 3. are repealed:
and this branch, amongit others, hath (as hath been iaid) been con-
firmed, and commanded to bee put in execution at 32 feffions of
parliament.  And f{o it was refolved by all the judges of England,
and barons of the exchequer, Mich. z Jac. Reg. upon mature de-
libercztion ; and that the kings purveyor could take no timber,
growing upon the inheritance of the fubjeét, becaufe it was parcell
of the inheritance, no more then the inheritance it {elfe. Whereof
the king, and counfell being informed, the king by his proclama-
tion, by advife of his counfell, under the great feale, 23 Aprilis
amnno 4.declared the law to be in thefe words: firft, when we were
had prefumed to goe fo
farre beyond their commiffion, as they have adventured, not onely

to take timber tices growing, which being parcell of our fubjells
| inheritancé

Cap. 21,



Cap. 22. Magna Charta. 36
s sheritance, was never intended by us to be taken without the
good will, and full confent of the owners, but have accuftomed alfo
1o take greater quantities of provifions for our houfe, and ftable,
shen ever came, or were needfull, to our ufe, &c. As by thefaid
proclamation bearing date 23 Aprilis, anno 4 Jac. Reg. appeareth.
And divers purveyors were according to the faid rcfolution of the
judges punifhed in the ftarchamber, for purveying of timber
growing, without the confent of the owners.
Bofeus is an ancient word ufed in the iaw of England, for all
manner of wood, and the Italian uleth the word &o/cs in the {zme
fenfe, and the French, &oys, accordingly. Bsfeusis divided into
two forts, wzz. high wood, Aaut-boys, or timber, and coppice-wood
(fo called, becaule it is ufeally cut) or under wood. High-wood 1s
properly called Saltus, quia arbores ibi exiliunt in altum. It is called
in Fleta, maeremium. Fleta, ubi fupra,
The common law hath {o admeafured the prerogative of the king, Pl. Com. 236.
as he cannot take, nor prejudice the inheritance of any, and (as
hath been faid) a man hath an inhe.1iance in his woaods.
And fee the ftatute of Marlebridge, anno g2. H. 3. Magna Charta Marlebr. cap. §a
in fingulis teneatur, tam in biis, qu# ad regew pertinent, quam ad alios,
and 31 other ftatutes. So as all pretence of prerogative againit
Magna Charta 1s taken away.
See hereafter the expofition of the ftatute D¢ tallagio, anno 34 34 E. 1. Vet

E. 1.8 de prifis, anno 18 E. 2. wet. Magna Charza. fol, 125. Magna Charta,
1 part, fols 37. 2. Part,

C AP XXIL

NO S non tenebimus terras (1) W E will nothold the 1ands of them

tllorum, qui conviéii fuerint (2) that be conviét of felony but
de felonia (3), nifi per unum annum, et ONeE year and one day, and then thofe
unum diemy et tunc reddantur terre lands fhall be delivered to the lords
tlle dominis feodorum. of the fec.

(Mirror, 3134)

~ This appeareth by Glanvill, to be due to the king by his aun- Glnv. li. 7.
cient prerogative, for he faith, Siz autem de alio, quam de rege tenuerit €3 X7¢ fol. 59
1, qui utlagatus eft, wel de felonia convifl. tunc quogue omnes res fue
mobiles regis erunt, terra quog; per unum annum remanebit in manu
domini regis, elapfo autem anno, terra eadem ad reffum dominum,

Seilicet ad ipfum de cujus feod. eft, revertetur, weruntamen cum domorums
Subverfione, et arborum extivpatione.

This chapter of Magna Charta doth exprefle that, which doth
belong to the king, viz. the yeare, and the day, and omit the
wafte, as not belonging to him, and this is notably explained by
our auncient books with an uniforme confent: Braton treating of Brafton lib. 3.
the yeare, and the day in this cafe due to the king, faith, Sed gue fiz ol 329. & 137
cawja, quare terra remanebit in manibus demini vegis? Videtur guod
talis eff, quia revera, cum quis conviltus fuerit de aliqua felonia, in
boreflate domini regis erit, proflernendi adificia, extirpandi gardina, et
4raudi prata, et quoniam bujufmodi werterentur in grave damnum domi~

noOrum,
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N ota.
Provifum fuit.

Britton, cap. s.
fol. 14.
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Fleta, I1. 1. cap.
23.

Nota,

Nota.

Piirror, cap. §.

g 2.

Vide Stamford,
Pl Cor. 190,
1g1. Vide 3 E. 3.
coron. 327.

3 E- 3 ibic. 53-
3 E. 3. ibid,
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noruuty, pro communi wtilitate provifum fuit, quod bujnfmod: w@dificia,
gﬂrd:'ﬂa, el prata remanircnt, € yrxaa’ dominus rex propter poc haberet
commoditatem totius ierree illius per unum annum, et unum diem, et i
omnia cum intcgritate reverterentur in manus dominorum caprtalinm,

nunc autem petitur utrumaque, . finis pro termino, et fimiliter pro wafh,
et non Video rationem quare, &c.

And Britton treating of this very matter, faith, Lour 6. ens mobles

Jout les nous, €t lour heives difherit. ef woilons aver lowr tenements de qui

que unques font tenus le an, et le jour, iffent que lonr beritages, demourgent
wir an ¢t un _jonr in noffre maine, [t que nous ne faifons cftre perie les tenca
nents, ne gafler les boys, ne arer les prees, ficome lenfoloit faire in remem-
brance des felons attaints, &c.

Fleta faith, 8¢ autemn utlagari, wel alii convili terram liberam ba-
buerint, illa ffatim capienda eff in manus regis, et per unum annum, et
unum diem tenend. ad capitales dominos poft illum terminum reverfura,
et hoc habetur ex ffatuto Magne Chartar, quod tale eff, nos non tenebi-
mus terras illorum, qui convilli fuerint de felonia, nifi per unz annu, ct
unume diem, et tunc reddantur terre ille dominis feodoru, canfa wers
talis termini regis, quia in fignum felonie olim provifum fuit, quod
adificia tal umn profiernentur in terram, extivpentur gardina, ararentur
prata, truncaventur Eofci, et quoniam bujufmodi wertcrentur in grave
damnent dominorum feodorum, pro communi utilitate provifum jfuit, quod
bujufinodi dura, et gravia ceffarent, et gwd rex proplerea per annun &t
diem totius terrae commoditalon percz' feret, _/é’c:t.r autenz, ﬁ terya non gﬁ*z‘
f_'/E-Zmauz domincrums poft quem termunum dominis proprietariis Integre
ablque waflo wel deflructione ireverterentur.

'I'he Mirror {peaking of this chapter, faith, Le pozut des terres anx

filens tener per un an, eff defufic, car p. la on le roy ne duiff aver g¢. le

gajl de droity on lan in nofine de fine, pur falver le fief de lefiripment,
preigront les minifters le roy ambidenx. Upon all which it appeareth,
that the king originally was to have no benefit in this cafe, upon
the attainder of felony, where the free-land was holden of a fub-
je&, but onely in deteftation of the crime, #¢ parna ad paucos,metus ad
oinnes poruveaial, to profirate the houfes, to extirpe the gardens, to
eralicate his woods, and to plow up the medows of the felon, for
{uving whereof, et pro bono publico, the lords, of whom the lands
were holden, were contented to yeeld the lands to the king for 2
yecar, and a day, and thercfore not only the waft was juftly omitted
out of this chapter of Magna Charta, but thereby itis enacted,
that after the year and day, the land fhall be rendred to the lord
of the fee, after which no wafte can be done.

And where the treatife of Prerogativa Regis, made 1n 17 Ed. 2.
faith, £z poflguam dominus vex babuerit annum, diem, et vafiunm,
tunc veddatur tenermentum: illud capitali domino feodi illins, nift prius

faciat finem pro anno, diey et waffo. Which 1s {o to be expounded,

that forafmuch, as it appeareth in the faid old books, that the
officers, ard minifters, did demaund both for the wafte, and for the
year, and day, that came in liea thercof, thercfore this treatife
named both, not that both were due, but that a reafonable finc
might be paid for all that, which the king might lawfully claim.
But if this aét of 17 E. 2. be againft this branch of Magua Charta

then is 1t repealed by the faid aét of 42 E. 5. cap. 1. .
Hereby it alfo appeareth, how neceflary the reading of auncient
authors is for undcritanding of auncient ftatutes. And out of thefe
old books, you may obferve, that when any thing 1is given tci;'the
ing-
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king in lieu, Or fatisfaCtion of an auncient right of his crown, when Pafc. 31 E, 1,
once he is in pofleflion of the new recompence, and the fame in Cor. Rege
charge, his officers and minifters will many times demand the old gf;i'fbw'l‘ de
al{fo, which may turn to great prejudice, if i1t be not duly, and dif- ¥
creetly prevented.
(1) Nor tenebimus terras.| If there be lord, mefne, and tenant,
and the melne is attainted of felony, the lord paramount fhall have
the mefnalty prefently. For this prerogative belonging to the
king extends onely to the land, which might be wafted, in lieu
whereof the yeare and day was granted.
And this 1s to be underftood when a tenant in fee-fimple is
attainted, for when tenant in taile, or tenant for hife 1s attainted,
there the king fhall have the profits of the lands, during t*¢ life of
tenant jn taile, or of the tenant for life. |
(2) Convilt: fuerint.] Here conviizi in a large fenfe 1s taken Seethe firft pars
for attinc?i, for the nature, and true {enfc of both thefe words, of thelnftitutes,
{ee the firlt part of the Inftitutes, and likewife for this word felony ¢ 745
there. e
(3) De filonia.] Muft be underftood of all manner of felonies [ 38 } it
punifhed by death, and not of petit larceny, which notwithftanding
16 felony.

CAP. XXIIIL

O MNES kidelli {1) deponantur L L. wears from hencefortn fhall

de catero penitus per Thamefiam be utterly put down by "T'hames
¢t Medewein per totam Angliam nifi and Medway, and through all Eng-
per cofieram inaris. land, but only by the fea-coatfts.

(25 E. 3. cap. 4. 1 H, 4. cap. 124 12 E. 4. cap., 7. 10 Rep. 138. 13 Rep. 35. 12 Edo guc. 7))

Rex, &c. Noweritis nos pro communi urilitate civitatis noffree Lon- Rot. cart.
do:u’ et totius wegni wmoftri conceffiffe, et firmiter pracepiffe, ut ommnes 13 E{Eb' Anno
kidelli qui funt in Tamifia. vel Medewweia, ubicunque fuerint in T amifia, 2
"::’f/ in Medezveia, amoveant’y et non de catero kidelli alicubi ponant’

122 .szmiffa, wvel in DMedeaveya, fuper forisfaFur’ decem 1167 flerlingorum :
quetim etiam clamavinus cmne id, quod cuffodes tury’ noffree Londor’
;ﬁm{m‘:}ﬂ percipere folebant de predifiis kidellis : Luare wolumus et
srmite . DI Y1771 . yp? cye? ' ’ o A
Foc, (;/:9. i} f;;{f"m'”’ ze ci;_fzg::z.f ﬂfﬂﬂ.} ftwfat t?"? r a[zgz:a fnﬁ{ﬁﬂ?‘é’ quf
{ gar ab aliquo, nec aliguaiz demandam, aut gravamen,
ﬁ-zi-e molefliam alicui inferat occafione prodiélorum kidellorum, fatis
exnim nobis conflat, et per fideles noftros fufficienter nobis datum eft in-
teidigly quod maximum detrimentum, €t incommodum preedidlae civitat:
London®, nec nen et toto regno nofiro ccccfione preediflorum kidellorum
Pervcniebat 5 quod ut firmum, et flabile perfeveret imperpetutem, prefontis
Pﬂgif‘hf’ snfcriptione et ﬁgﬂ/f noflri appefitione communimus, ficurt carta -
Zamim regis ?y/.?mmi: patris noftri quam barones noftiri London’ inde . .o ¢ 138."
abent rationabilis® teffar’. in the cafe of

(1) Kidell:,] Kidels is a proper worl for open weares whereby Chefter Mill.
fith are caught._ Keylw.1g H. 7.

It was fpecially given in charge by the juftices in eire, that all *5-

Jlj';f?s thould “enquire, De biis gui pifeantur cum kidellis et foar- g:P;; I’tli‘l:e;ii? 2e
vldig, Coram Regea
And Roet. 18.

-
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Glanv. lie 9, And it appéedreth by Glanvill, that this gourpreflure was forbidden
“a- 15 by the common law, for he faith, Dicitur autem purprefiura, w
porpreflura propries quando aliquid fuper dominum regem imjufie. occu.
patur, ut in dominmicis regis, wel in wits publicis  obfirultis, wel iy
aquis publicis tranfverfis a reito curfu, wel quando aliguis in ci.
witate [fuper regiam plateam aliquid ®dificando occupaverit, et general;.
ter, quoties aliguid fit ad nocumenium regii tenementi, :v:! regiee Vi, vel
civitatis, and every publique river or ftreame, is alta regia wia,
the kings hagh-way. .
Pourpreffure commeth of the French word pourprife, which figni-
fieth a clofe, or inclofure, that 1s, when one encroacheth, or
makes that feverall to himfelfe, which ought to be common to

many.

[ 39 1 C AP. XXIV.

BR EVE (1) quod dicitur pracipe T HE wrijt that 1s called pracipe

in capitey de caetero non fiat alicui in capite fhall be from hence-
de aliquo libero tenementoy, unde hber forth gramted to no perfon of any
home perdat curiam [uam. frechold, whereby any freeman may

lofe his court.

(Mirror, cap. 5. §. 2. Brafton lib. 5. fol. 328, & 414 b. Regiftr. 4. 3 E. 3. 23. 6 E. 3. 15,
38 E. 3. 13. 79 E. 3. 26. F. N. B. 5. ¢. 38 Ed. 3. f. 13. 13 Rep. 42. F. N. B. fol. 5, 12, 39. h.)

T'his is for reformation of an abufe, and wrong offered to the
Iord, of whom the land was holden, and yet upon this ftatute, the
tenant cannot pleade, that the lands are not holden of the king in
chiefe, for two caufes, firlt for that this aét was made for the benefit
of the lord, of whom this land is holden, and he cannot pleade it,
becaufe he 1s an eftrang’, and if one claiming to be lord fhould be
admitted, another might come in and pretend the hike, and fo in-
finite. Secondly, this alt extends to the chancery, for the words
be Breve, £5¢. non fiat, {o in that court the writ is made: and there-
forc when the writ is granted in the chancery, and returned into
the court of common pleas, that which is by this aét prohibited in
the chancery, extcndeth not to the court of common pleas; and

o E. 3. eftop- therefore they cannot admit of fuch a plea: now the tenant, leaft he
pel. 187.22 . be coancluded, muft take the tenure by proteflation, and the king,
3 1740 E+ 3+ though he be not party to the record, yet fhall he take advantage
3©r af the eftoppel, for he is ever prefent in court.

Anrd fince this ftatute, no man ought to have this writ out of the
chancery upon a f{uggeftion, but oath muft be made, before the
grantitg thereof, that the land isholden of the king in capize.

Mic. =. E. 1. in Sec Mich. 4 E. 1. de barnco Rot. 114. Norfi. Barth. de Redhams
banco rot. 65.  cafe, proterris in curia comitis warren apud Caftleacre, notabile recordun
Lanc’. acc’. Pee fper hoc fatutum. Per brewve pracipitur jufficiariis quod inguirant
zi}ﬂc"e”y” Jf terre tenentur de rege in capite.  See the writ in the Regifter,
' 4. b. bv which writ power is given to the juftices, that if it may
appeare to them, that the land is not holden in capize, then that

the plea be holden in the lords court, according to this flatute,

And for that the demandant Peter Grellye confefled tha; tge
* ands
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1.nds were not holden of the king in capize, but of Edmond
brother of the king, thereupon the entrie was, Ideo Petrus perquirat
ﬁb;’ per breve de velfo par® in curia z'pﬁu.f Ed. verfus R. fi woluerit.
Mich. 14. E. 1. Rot. 48. S8om. acc. Regift. fo. 4. b. & 6. a.

And the lord, of whom the land is holden, fhall upon this ftatute,
have his writ of difceit againft the demandant, which have reco-
vered by default, and recover his damages, but the record of the
judgement fhail fland 1n force; and concerning the conclufion of
the tenure, the lord fhall have remedy agamnft the king by petition
of right. But if the recovery be given upon triall againft the tenant,
¢hen the tenant hath concluded himfelf: for the tenure, becaufe his
proteftation cannot availe him, when his plea 1s found againft him:
but the lord may have in that cafe, his ation againft the tenant,
and his petition of right to the king, to be reftored to his feigniorie,
and by that meanes the tenant himfelfe may be relieved.

(1) Breve.}] Dicitur ideo breve, quia rem de qua agitur, et inten-
tionem fetentis pauncis werbis breviter enarrat, ficut faciat regula juris,
gitce vem, quet eff, breviter enurrat.

Lireve guidem cum fit formadam ad fimilitudinem regule juris, quia
breviter et paucts <verbis intentionem proferentis exponit et explanat, ficus
segula Juiis rem quee eff breviter enarrat.

And Fleta defines a writ, totidem wverbis, as Braéton hath done.

There 1s a great diverfity betweene a wrir, and an attion (al-
though by fome they are often confounded) which will beft appeare
oy their feverall definitions.

Aciio nibil aliud ef, quam jus profequend:i in judicio quod alicu?
deletur.

And with Bra&ton agreeth Fleta.

AGio nibil alind eft, cuam: jfc'.f ;:rq/é'gmﬂ(ff 17 judicia yfmd alicui debetuy,
2t quod nafcitur ex maleficio, vl quod provenit ex delicto, vel injuria.

And the Mirror {aith, A%70m neft aut® chofe que loiall demand de
Jore droit.  Allors font queux fuont lour droit per pleint, &c.

So as the firft diverfity between an ation, and a writ is, that an
action is the right of a fuite, and the writ is grounded thereupon,
and the meane to bring the demandant or pl’ to his right.

The fecond diverfity, a writ grounded upon right of aftion is
eVer In fore contenticfo, but fo are not all writs, for that writs are
much more large, then a&ions are, as fhall appeare by the divifion
of writs,

Ofwrits grounded upon rights of altion, fome be criminzll, and
fome be civill or common.

Of' criminall, fome be in pesfonzam, to have judgement of death,
s writs of appeule, of death, robberie, rape, &c. and fome to have
judgrement ot dammage to the partie, fine to the king, and impri-
fonment, as writs of appeale of mayhem, &c.

Of writs civill or common, fome be reall, fome perfonall, and
fome mixt. And of thefe, fome be originall, and all they goe out
of the chancery, and fome judiciall, and they 1{lue out of the court,
Where the plea depended.” Scme conditienall, as writs of error,
rediffin, &c. fome without condition, {fome retornable, and fome not
retornable.  And all thefe are warranted, either by the common
law, or grounded upon fome at of parliament. Which are {o well
knawne! as this little touch fhall fuffice.

Of originall writs, fome be drevia formata, and fome sx curfi,
fome magiftralia, et jeepius variantur,

Regularly
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[ 40 ]

Brafton, lib. 3.
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¥leta, lib. 1.
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cap.' 12.
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Regularly the kings writs are, ex debito juffitiz, to be granted
to the fubje&, which cannot be denied; and fome be ex gratig,
as 4 {peciall liveries, and b writs of protettions for the fafegard of
the fubjelt, being in the kings warre out of the realme.

In nature of commiffions; as writs of error, of oier, and termi.
ner, of election of knights and burgefles of the parliament, of elec.
tion of a coroner, or of difcharging of him, of ele&ion of verderers,
€ de wentre infpiciendo. 8 De wviis et venellis mundandis, Regift. 267.
Of the furety of the good behaviour, or of the peace. <€ D¢ gy
et atia. Aflociation of de admittendo in focium, ot fi non omnes, and
the Iike. Writs of jufficies.

Of writs of pracipe, fome be, guod #eddar, as writs of right, &e,
debt, &c. Some be guod permittat, as writs de quod permittat. Some
be guod faciat, as de confretudinibus et ferwitiis. De domo reparanda,
And of writs of prwcipe, lome containe {everall precepts, and {fome
joynt, and fome are folc.

Writs mandatory, and extrajudiciall, whereot fome be affirma.
tive, and fome negative. Aflirmative, as calling of men to the
upper houfe ot pariiament to be peers of the realme. De comitat’
commiffis. Regilt. 265, Of conge decflicr, licence to choofe a bifhop,
Regitt. 294. b. De regio aflen/n. Regift. ibid. 'To call one to be
chiefe juftice of England. To call apprentices of law to be fer-
jants.  De brewibus et ret. deliberandis. Regift. 295. De reffitn
ticne fpiritualium. Regitt, 294. b. Negative, as de non ponendis i
affifis, €t juratis. e fecuriiate invenicnda. quod fe non diveriat ad
partes exteras fine licentia. De non refidentia clovici regis.  De clerico
infra jacros ordiines conflirnto non ¢ligenao in officinm. e fines capias
pro zon pz;kﬁrc’ pf::f:':;ma’a. .

Ot writs, fome are for furtherance of juftice, and for oufting of
delayes, and to proceed. As the writ de procedendo ad judicium,
that the juftices ‘thall not furceafe to doe common right, for no
commandement under the great feale, petit {eale, or meffage from
the king. Or ?1f the judges of themfelves delay judgement, there
lyeth alfo a procederde ad judici mn.,  Againe, there is a procedendo ir
Iagm‘fzz, et ad judicium, aficr aid of the king. A writ de executiont

ju diciz.

® Some for advancement of jullice not to proceed.

¢ Regularly writs are direéted to the fheniffes, or coroners, but
in {peciall cafes to the partic, or others. 'To the partie, as writs of
prohibitions, »e excat regnuwn. 'To others, as to judges temporall,
ecclefiafticall, and civill. T'o ferjcants at ormes. To the 4 party
that hath the cuflody of an idiot. 'T'o the © major, and batliftes,
&c. ad amovendum eos ab cfficic, quouly; inguifitio foret de eorunt gefid.
E Liberate thefaurario, et camerariis, the/aurario et baronibus.

Note of writs of right (whereof the pra:cize in capite is one) fome
be clofe, and {fome be patent.

Writs of right retornable into the court of common pleas be
patent, and writs direfted into auncient demefne, are clofe; and
the reafon wherefore in other courts of the lords, the writs fhall
be patent, is, becaufe there is a claufe 1n tholc writs, ¢z zifi fecerss
vicecomes N. boc faciat, ne amplins clantorem andiamus pro defedtn refte:
which claufe is not in the cther writs, and ncceflary it is that
fuch writs thould be patent; that the (heriffe might take noucé
thereof,

CAPR.
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CAP XXV.

N E meafure of wine fhall be

through our realm, and one
meafure of ale, and one meafure of
corn, that is to fay, the quarter of
London: and one breadth of dyed
cloth, ruflets, and haberjells, tnat is

U’N A menfura ving per totum reg-
num noffrum, et una menfura cer-
vificcy et una menfura bladi, fcilicet,
quarterium Lond’, et una latitudo pan-
aorum (1) tinélorum, raffatorum, et

haubergettarum, fcilicet duce ulne 111~
fra liffas. De ponderibus wvero fic
freut de menfuris.

to fay, two

meafures.

(1'4. Ed. 3. ftat. 1. Co 12. 27 Ed. 3e ftat. 2.
e 1Q.)

This a& concerning meafures and weights, that there fhould be
one meafure and one weight tlirough England, 1s grounded upon
the law of God. Non babebis in facculo diverfa pondera, majus, et
minus, non evit in domo tua modius magfor et minov, pondus habesis juffum
et verum, et modins zqualis erit tibiy ut multo vivas tempaore fuper terram,
&c. And this hath often by authority of parliament been enacted,
but never could be effeéted, {o forcible is cuftome concerning mul-
titndes, when it hath gotten an head, therefore good lawes are
timely to be executed, and not in the beginning to be ne-

glelted. | |
For weights and meafures, there are good lawes made before

the conquelt: iz dimenfione, et pondere nikhil efio iniquum, ab iniquitare
vero deinceps quifg; tempevet & per commine concilium regri flatiimus,
quod habeant per univerfum regnum menfuras fideliffimnas, et firnatas, et

pondera fideliffima, et fignata, ficut boni pracdecefjores ffatuerunt.
(1) Una latitudoe pannorum, &c.] True it 1s that broade cloathes

were made, though in {mall number, at the time, and long before
this ftatute, but in the beginning of the raigne of Edward 3. the
fame came to {o great perfetion, as in the 11. yeare of his raigne,
2ll men were prohibited to bring in privilie, or apertly by him-
fclfe, or any other, any clothes made in any other places, &c.
And this is the worthieft and richeft commoditie of this kingdome,
for divide our natiye commodities exported into tenne _parts, and

that which comes from the theepes back, is nine parts.in.value of

tie tenne, and fetteth great numbers of people on worke. For the

breadth, and-length of clothes, feec many ftatutes made after this
IR

[
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CAP.

II; Insr.

yards within the lifts.
And it "hall be of weights as it is of

c. xc. 8 H. 6; ¢ 5. 31 H, 7. ¢» 4+ 16 Car. 1.

Stat.de 31 E. 1,
14 E 4. cap. 12.
27 E. 3. cap. 10.
Sce the Cuftun.
de Norm. cap.
16, Deutr. 23,

Ve 1 3, 14--

Int’ leges C‘anut.
cap. g.

Int’ leges Will.
Regiscong.

Mirror, cap. &,
§ 2. Vet. Mag.
Cart. cap. Itin.

f. 151. 11 Ko 34
cap. 3.

[ 42 ]
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[ HIL decetero detur pro brevs
inguifitionss (1) ab eoy qui in-
quifitionem petit de vita, vel de mem-
bris, fed gratis concédatur, et non ne-

grff!:?',

{3 L.d.

Mirrer, c1p. 3.

Magna Charta. Cap. 26,

CAP. XXVI

N OTHING from hencefor

fhall be given for a writ of in.
quifition, nor taken of him that pray.
eth inquifition of life, or of member,
but it fhall be granted freely, and not
denied.

1. ¢. 11. t3 Ed, 1. ftat. t. c. 29. DMirror, 314. Regift. 133, 134.)

(1) Brewi iuguifitionis.] 'T'hatisthe writ deodio et atia, anciently

§ 2. Regift. tole ealled biewe de bono et malo, and here, of life, and member, which

i 33. Glanwv. lib.
13. c. 3. Bradt.
lo 3.1, 121,
Fleta, lib. 3. ¢,
23.26 W 1.

i

—

cap. 11. Glﬁr‘.

Rege Rott. 71,

& 79- 5 I‘I. 7- Sn

Glﬂllvi I-IB- 141
Cs Y.

Hili. 32 E. 1.
ubl fup.

the common law gave to a man, that was imprifoned, though «
were for the molt odious caufe, for the death of a man, for the
which, without the kings writ he could not be bayled, yet the law
favouring the liberty, and freedome of a man from imprifonment,
and that he fhould not be detained in prifon, untill the juftices in
eire fhould come, at what time he was to be tried, he might {ue out
this writ of 1nquifition direfted to the therife, gquod affurnptis tecam
cuflodibns placitorum coronee in pleno comitatu per facramentum proborum,
et legaliom hominum de &c. inquiras ((inde appellatur brewe inquifitionis}
utrum A, captus, et detentus in prijfona &c. pro morte H'. unde rettatis
( 1.accufatus exiftit ) rettatus fit odio,et atia &c. niff indiftatus vel appel-
leaties Suerit, covam juflitiariis noftris witimo itinerantibus in pm'tz"ém 1,
ST pro boc captus, et imprifonarus, for by the common law, 72 omnibu
autem placitis de felonia, folet accujatus per plegies dimitti, preeterquoin
de placito de bomicidio, ubi adterrorem aliter flaturim eff.  In this will
fower things are to be obferved.

Firft, though the offcnce, whereof he was accufed, were fuch, 2
he was not bayleable by law, yet the law did fo highly hate the long
imprifonment of any man, though accufed of an odious, and heynous
crime, that it gave him this writ for his reliefe.

Secondly, If he were indited, or appealed thereof, before the
jultices in eyre, he could not have this writ, becaufe this writ was
crounded upon a iurmife, which could not be received againfta
matter of record.

Thirdly, Upon this writ, though it were found; that he wa
acculed de odio ¢t atia, and that he was not guilty, or that he dl_d
this act /& defendendo, wel per infortunium, yet the fherife by this
writ had no authority to bayle him, but then the party was to i
a Writ de ponendo in ballizun, dire@ed to the fherife, whereby he was
commanded, grod fi pracdiétus 4. invenerit tibi 1z. probos, ¢t Jegait
bormines de comitatu tuo &c. qui eum manucapiant babere coran jfﬂff:;"
ariis nofiris ad primam affifam, c. Standum, & c. tunc ipfam 4. &
predidlis duodecim tradas in ballium. ,

Laftly, that there was a meane by the common law, before It
ditement, or appeale, to protet the innocent againft falfe accufauon
and to deliver him out of prifon.

Odium, fignifieth hatred, and aria or gcia in this writ ﬁ%“:,;
et
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feth malice, becaufe that malice is acida, that is, eager, fharpe and
el

And this branch, for further benefit, and in favour of the prifoner,

doth enaét, that he {hall have it gratis, without fee, and without
delay, or deniall, of which the Mirror faith thus, lk defence que fe
fait del breye de cdio, et atia. gue le roy ne Jon .c_'bmzfﬁfpr ne pseignont
pir I breife granter fe doit extend a touts breifs remedials, et “le dit
breife ne doit Jolement extender a felonies de bowmicide, mes a touts
feloiries, et ne folemt. in appeles, mes en inditcment.
" But this writ was taken away by a later ftatute, viz. in 28 E. 3.
becauvfe as fome pretended, 1t became unneceflary, for that juftices
of aflife, juftices of oyer and terminer, and juftices of gaole delivery
came at the lealt into every county twice every yeare; but within
12 years after this ftatute, it was enacted, as often hath been {aid,
that all flatutes made againft Magra Charta (as the faid act of 28
. 3. was) thoud be voyd, whereby the writs of odio et atia, et de
ponendo in balium arc revived, and fo in like cafes upon all the
branches of Magna Charta. And therefore the juftices of aflile,
juftices of oyer and terminer, and of gaole delivery, have not {uf-
fered the prifoner to be long detained, but at their next comming
have given the prifoner full and {peedy juitice, by due triall, without
detaining him long in prilon: nay, they have been fo farre trom
allowance of his detaining in prilon without due triall, that it was
refolved in the cale of the abbot of S. Albon by the whole court,
that where the king had graunted to the abbot of S. Albon, to have
a gzole, and to have a gaole delivery, and divers perfons were
committed to that gaole for felony, and becaufe the abbot «culd not
be at coft to make deliverance, he detained them in prifon lung
nmnwithout making lawfull deliverance, that the abbot had for that
canfe forfeited his franchife, and that the fame might bee feifed
imnto the kings hand.

I'or his committing to prifon is onely to this end, that he may
be forth comming, to be duly tried, according to the law and cuf-
tome of the realme. T'he abbotof Crowland had a gaole, wherein
divers men were imprifoned, and becaufe he detained {fome that
were acquited of felony after their fees paid, the king feifed the
gacle for ever.

And it 1s provided by the ftatute of 5§ I. 4.that none be impri-

fored by any juftice of peace, but in the common gaole, to the
end they might have their triall at the next gaole delivery, or
feflions of the peace. Pidr cap. 29. '
. Andfome fay, that this ftatute extendeth to all other judges, and
jultices for two reafons. 1. T'hey {ay, that this a¢t is but declaratory
of the common law. 2. Ubi lex ¢/t fpecialis, et ratio ejus generalis,
sencraliter accipienda eff.

Breve regis de bono ef malo is {o called of the words, de bono et malo,
contaived in the writ, This writlay when A. B. was committed to
Prifon for the death of a man, the king did write to the juftices of
gile delivery; guod A B, captus, et detentns in gaola preedifia pro
raite Co D, de dono et malo fuper patriam inde poncre woluerit, et ea oc-
calione (et non per aliquod fpeciale mandatum noftrum ) detentus fit in
eadem, tune candem gaolam de predicto 4. B. fecundum legem, et con-
Jutladincon Anglie, deliberetis. So as without queftion the writ de bono
*# malo, 1s not the writ Je odio et atia, as fome have imagined.

Note, in thofe dayes the juftices of gaole delivery would not

E 2 proceed.

T42

Rﬂgiﬂ- f. 123
134
Mirror,c. 5. § 2.
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23 E. 3. cae Q.
Stamf. P1. Core
27. F.N.B. g92.
42 E. 3. ca. i.

See the Statute
of Gloc. ca. g

S H. 4. 18.

20 E.a. 6.

Bro. tit, Forfoia
ture,

20 E. 4. 6,

5§ H. 4. cap. 18,
lib. g. fol. 119.
Seignior Zan-
chars cafe.

See the Statute
of Gloc, cap.9g.

Hil. 32 E. 1.
Cora.: Rege
Eboiu. Roger le.
VWildes Cale.
See the forme of
this Writ at
large in this re-
cord,



Magna Charta.

Cap. 27,

procced in cafe of the death of a man, without the kings writ;
for in the fame record it appeareth, that R. W indiélatus de morte
i, E.non tulit bicve regis de bonos et malo, jdso retornatur gaole, e

./fr.‘ de aliis.

C A P.

Sf alioui tencant de nobis per feodi
SJirmam (1), vel per focagiumn (2),
wel Ouirragium (3), et de alio teneant
teyrar: per [ervitinm militare (4.), nos
2010 Labebimus cuftodiam heeredisy nec
terve fuey, que oft de feodo alterius,
occafione litus feodi firine, wel focagii,
vol burgasii. Nee hadebimies # cuflo-
diam iliius feodi frrmee, vel focaciiy vel
/Jgg?'g(fgz'f, J:g‘/z' ipﬁz ﬁ‘f}{/f ﬁr?}m 20bis
debeat fervitium mulitare.  Nos non
babebimus cuflodiam bared’y vel alicu-~
jus terree, quam tenct de aliquo alio
poer fervitiiin mubitare, occafione ali-
cujus parvee [erjantice, quam tenet de
2015 per fervitiwn, reddend’ nobis cul-
telinsy fagittas, vel hujijmodi.
L

XXVII.

I any do hold of us by fee-ferm,
or by focage, or burgage, and he
holdeth lands of another by knights
fervice, we will not have the cuftody
of his heir, nor of his land, which is
holdcn of the fee of another, by rea-
fon of that fee-ferm, focage, or
burgage. Neither will we have the
cuftody of fuch fee-ferm, or focage,
or burgage, except knights {ervice be
due unto us out of the fame fee-ferm.
We will not have the cuftody of the
heir, or of any land, by occafion of
any petit ferjeanty, that any man
holdeth of us by fervice to pay a knife,
an arrow, or the like.

(Bro. Tenures, ¢g." Fitz. Gard. 145. 12 Car, 2. <. 24.)

Sz¢ the Statute
O Gioc. cap. e

(1) Por feodi firmam.] Fee farme properly taken is, when the
lord upon the creation of the tenancy referve to himielfe, and his
heires, ewther the rent, for the which 1t was before letten to farme,

N B o250
A5 L 34 I5. N

or at leait a fourth part of that farme rent.
Brit. fol 164,

1_). 131'316{'- lll.'.?--
t. 3 _:;. Flut;‘i, l1b,
I Cia. 10, Niir-
Yor, Ci. 2, § I17.

Buv Britton faith, Fee farmes font terres tenusin fee, a rendre pur
errx per ann. le weray svclie, o plis, ci meins, and 1s called a fee farme,
becaufe a farme rent s referved upon a graunt in fee.
culariy, as it appeareth by this at, Jands graunted in fee farme are
holden 1n {focage, unlefle an exprefle tenure by knights {ervice be

And re-

referved, as it appeareth hereafter in this chapter.

Sce the Grft part
of thTuflitutes.
fect, 117,

* Rot. ¢laaf,

(2) Fel per focaginm.]
E?:_/Eifagfa.
Jrrma blance,

* TLencre per frmam albam: eft teneve libere
Vide in libro nigro Jeaccarii, capite De officie clericorum de
It 15 commonly called blanch farme, Lucubrazt. Ocu-

12 H. 1. m. 12, Law, _/Erﬁ..::z 51@?::*(2, ct vice 161 aufz'gmwz weibumn [:z’eafém'.f.]

..:.47' Ll, ﬂ:&- 1621

(3) Burgagiun.] See the Cuffumier de Normandie,cap. 52, andthe

commentaries upon the {ame.

Ah, feét. 107

tilanvell, 7,
e, '

(4) Per fervitiuvin militare.] See le Cuffunier de Norman. cap. 33
De gard de orphelines, fol, 49. and the comment upon the fame.

This aét, as well concerning tenures in fee farme, focage,
and burgage, as by little ferjanty, is declaratory of the common
law, and conftantly in ufe to this day, and needeth no further ex-

planation.,
4 - CAP
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CAP. XXVIIL

7\7 ULLUS balivus dv catero po- N O bailiff from henceforth fhall
=Y nat aliqguem ad legem manifefiam, put any man to his open law,
nec ad juramentum funplici loquela fua, nor to an oath, upon his own bare
fine teflibus fidelibus ad hoc induc- faying, without faithful witnefles
1i5s brousht in for the {ame,

(Fitz, Ley, 78, Bro. Ley, 37.)

The Mirror treating of this chapter {aith, Le point que defend, gue Mirror, cap. g.
anl bayliffe met frank home a ferement fans fute prejent, eff interpretable S % Fj;ti{;' 2.
enn ceft manner, que nal juftice, nul minifter le roy, ne auter fencichall, ne 2935 des l:mzn.;ts
bailif ne eit power a mitter frank home a ferement faire, fans le com- homace,
maundement le roy, ne puit refceive afcuns teffmoignes, que tefintoigncint le Flera ubi fupra.
monfirance gftre wveray. Vide Vet. Miaro

By this 1t appeareth, that under this word éalivxs, in this a&t ,; Charta, pt ”
1s comprchended every jultice, minifter of the king, ftcward and in ftat. Hibern.
bayliffe. 1658(.}1:. Sce the

| bm.yb/‘;cz‘ loguela fua.] B or as B racton faith, wox frmplex nec praéa-‘ In ﬁi?i;smfégé
Jronem jm::f, IEC prf/?fmpnﬂﬁam inducit s lem nuon per /f.::fam, qiket, _j‘zcrz 24.8. 2

* poteft per domeflicos, et familiares, fecla enim probationem non fucit, Brac. 1. 5. fo.
fed lewem inductt precfumptionem, et vincitur per probationem in con- 400. b,
trarium, et per defenfronem per legem. *{ 45 ]

It appeareth by Glanvill, that the defendant ousht to make his Glanv. li. 1.
law, 12. manu. And {o it appearcth by a judgement in the fame €2 9-
yeare, and term, that this great charter was made, for there, in Mich. 9. H. 3.
debt the defendant waged his law, ideo confideratum eft per curiam, * Ley 7¢.
qusd defendens fe duodecima manun wenit cum lege.

Every wager of law doth countervaile a jury, for the defendant 33 H. 6. 8.
fhall make his law, de duodecima mann, viz. an eleven, and himfelf,

And it fhould feeme, that this making of law was very auncient,

forone writing of the auncient law of England faith, bujus purga-

dwias non emnis evanuit vetuflate memoria, nam per baec tempora de

pPecunia poffulatus, debitum nonnuuquam duodecima, quod ainnt, many x
diffolvit,

How much, and for what caufe the law refpefteth the number See the firft part -
of 12. fee the firft part of the Inftitutes. of the Inftitutes,

1he party himfclfe, when he maketh his law fhall be fworne 4z {ect. 234-
Jdelitate, that is, diretly or abfolutely, and the others de credulitate,
that 1s, that they beleeve that he faith true.

T'> make his law, is as much as to fay, as totake his oath, &e.
and 1t 1s fo called, becaufe the law giveth him that meane by his
owne oath, to free himfelfe. _,

And the reafon, wherefore in an a&ion of debt upon a fimple
contract, the defendant may wage his law, 1s, for that the defen-

ant may fatisfie the party in fecret, or before witne{le, and all
the witnefles may die, fo the law doth allow him te wage his law
for his difcharge: and this, for ought [ could ever reade, 1s pe-
culiar to the law of England, and no mifchiefe infueth hereupt;_n.
E 3 or
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/}‘mz‘zf.;f:'.*:z.«:bz:s

aut exwu.ctury aut aliquo modo dofirna-
tury ucc fuper ewm ibimus, nec fuper
THILTENLUL S,
cium (G) parium fuorum (7), vel per
leaem tevree (8)e Nulli vondemus (Q ),
pulll negabinees, aut diffevemus (10)

ATERTY:

UL LUS bLber (1) homo (2)
capiatury vel imprifonetur (3 ),
aut diffeifietur de libero tcnemento juo,
wvel [ibertatibus (4), wvel lberis con-

Magna Charta. Cap. 24,
for the plaintiffe may take a bill or bond for his money, or 1fit be
a fimple contra&, he may bring his aétion upon his cafe upon his
agreement or promife, which every contract executory implieth,

and then the defendant cannot wage his law.

L

C AP XXIX.

O freeman fhall be taken, or

imprifoned, or be difieifed of his
freehold, or liberties, or frec cuitoms,
or be outlawed, or exiled, or any
otherwife deftroyed; nor will we not
pafs upon hiir, nor condemn iim,
but by lawful judgment of his peers,
or by the law of the land. We will
fell to no man, we will not deny or
defer to any man either juitice or
right. |

5) Juisy, aut utlag.tur,

nifi per legale judi-

jiftitiam, vel rectum (11).

(5 Rep. 64. 10 Rep. 74, C
3 Bulttr. 47. Woand’s Inft. 615, 614, 2 Ed. 3. ¢. 5. § Ed. 3.
3- ft. 5. c. 4 23
Car. ¥. ¢. 10. I Roll, 203, 2¢9, 223,

Sce the Statute
anny 34 L. 1. de
taitazio, &c.an
excellent Law,
-0 H. 6 cap q.
Stamt. Pl. Cor.
152. b. 25 E. 3.
43. be 11, 6 fol,
52, T'hr Coun-
teflie ot Rudands
cafe. x1 H. 4.

See W. 1. ca.
15-

11 Rep ¢g. Regift, 186, Mirror, 314, 1 Anderf. x58. 2 Buiftr. 328,
c. 0. 14 Ed. 3. ftate 2. c. 14. 25 Ed.
Ede 5. ¢. 3. 42 Edo 3.¢. 3. 11 R. 2.¢. 100 37 Ede 3. c. 13, 4 H. 7. ¢ 32014
12 Rep. 50, 635 93:)

(1) Nullus Liber, &c.] This extends to villeins, faving againft
their lord, for they are free azainit all men, faving againft then
lord. Sce the firft part of the Inflitutes, {et. 189g.

(2) Nulles liber bomo.] Albeit bomo doth extend to both fexes,
men and women, yet by aét of parliament it is enated, and de-
clared, that this chapter fthould extend to duchefles, countefles, and
barounefles, but marchionefles, and vifcountefles are omitted, but
notwithftanding they are alfo comprehended within this chapter.

* Upon this chapter, as out of a roote, many fruitfull branches of
the law of ingland have {prung.

And therefere firft the genuine fenfe hereof is to be feene, and
after how the fame hath been declared, and interpreted. For the
firft, for more per{picuity, it is neceflary to divide this chapter mnto
feverall branches, according to the true confiruction and refevence
of the words.

This chapter containeth nine feverall branches.

1. That noman be taken or imprifoned, but per legem terre, that
is, by the common law, ftatutc law, or caftome of England; for thefe
words, ger legem terra, being towards the end of this chapter, doe
referre to all the preccdent matters in this chapter, and this hath
the firft place, becaufle the liberty of a mans perfon is more pre-
ciots to him, then all the reit that follow, and therefore it is great
reafon, that he thould by law be relieved therein, 1f he be wronged:
as hereazfter fhall be fhewed. _

2. No man fhall be diffeifed, that is, put out of {eifon, or dif-
prfeﬂ'ed of his free-hold (that is) lands, or livelihood, ﬁ) Oiil;f
o | 1bertics;
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liberties, or free-cuftomes, that 1is, of fuch franchifes, and free«
domes, and free-cuftomes, as belong to him by his free birth.right,
unlefle it be by the lawfull judgement, that 1s, verdict of his equals
(that is, of men of his own condition) or by the law of the
land (that is, to fpeak it once for all) by the due courfe, and pro-
cefle of law.

3. No man fhall be out-lawed, made an exlex, put out of the
law, that is, deprived of the benefit of the law, unleffe he be out-
lawed according to the law of theland.

4. No man fhall be exiled, or banifhed out of his country, that
15, nemzo perdet patriam, no man fhall lofe his countiy, uniefle he be
exiled according to the law of the land.

¢. No man fhall be in any fovt deitroyed ("deffruere, i. quod prius
frutlum, ¢k falium fuit, penitus evertere ct diruere) unlefle it be by
the verdict of his equals, or according to the law of the land.

6. No man fhall be condemned at the kings fuite, either before
the king 1n his bench, where the pleas are coram rcge (and {o are
the words, »ec fuper eum ibimus, to be underftood) nor before any
other commiflioner, or judge whatfoever, and fo are the words,
wec fuper eum mittemus, to be underitood, but by the judgement
of his peers, that 1is, equalls, or according to the law of the

{and.

7. We fhall {fell to no man juftice or right.

8. We fhall deny to no man juftice or right.

9. We fhall defer to no man jultice or right.

The genuine fenfe being diflinélly underftood, we fhall pro-
ceed 1n order to unfold how the {fame have been declared, and
interpreted. 1. By authority of parliament, 2. By our bools.
By precedent.

(3) Nullus liber homo capiatur, aut imprifouctnr.] Attached and
arrefted are comprehended herein.

I. No man thall be taken (that is) reftrained of liberty, by
petition, or fuggeftion to the king, or to his councell*, unlefle it
Le by mdi&tmenr, or prefentment of good, and lawiall men, where
fuch deeds be done.  This branch, and divers other parts of this
aft have been notably explained by divers® ats of parliament, &c.
quoted in the margent.

2. No man fthall be diffeifed, &ec,

® Hereby isintended, that lands, tenements, goods, and chattells
thall not be {eifed into the kings hands, contrary to this great
charter, and the law of the land; nor any man fhall be diffeifed of
his lands, or tenements, or difpoflefied of his goods, or chattels,
contrary to the law of the land.

* A cultome was alledged in the town of C. that if the tenant
ceafe by two yeares, that the lord fhould enter into the frechold of
the tenant, and hold the fame unti]l he were fatisfied of the arrc-
rages, and it was adjudged a cuftome * againft the law of the
lanrd, Lo enter 1ntQ a2 mans freehold in that cafe without aétion or
anfwer.

King H. 6. graunted to the corporation of diers within London,
power to fearch, &c. and if they found any cloth died with log-
Wood, that the cloth fhould be forfeit: and it was adjudged,
that this charter concerning the forfeiture, was againft the law of
the land, and this ftatute: fqr no forfeiture can grow by letters

patents,
E 4 Ne
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Magna Charta. Cap. 2g,

No man ought to be put from his livelihood without anfwer.

3. No man outlawed, that 1s, barred to have the benefit of the law,
Vide for the word, the firft part of the Inftitutes.

INote to this word wtlagetrr, thele words, nifr per legem terre, do
refer.

(4) De libertatibus.}] This word, /libertates, liberties, hath three
{igniiications:

1. Firft, 25 1t hath been {aid, 1t fignifieth the laws of the realme,
in which refpect this charteris called, charta liberiatum.

z. It fignifieth the freedomes, that the fubjeéis of England have;
for exampic, the company of the merchantrailors of England,having
powecr by their charter to make ordinances, made an ordinance,
that every brother of the {ame fociety fhould put the one half of
his clothes to be drefled by fome clothworker free of the iame
company, upon pain to forfeit x. s. &c. and it was adjudged that
this ordinance was againit law, becaufe it was againft the liberty
of the fubject, for every fubjeét hath freedome to put his clothes ta
be drefied by whom he will, ef fic de firniiibus: and fo it 1s, if {ich
or the lilke graunt had been made by his letters patents.

3. Liberties fignifieth the franchifes, and priviledges, which the
fubjects have of the gift of the king, as the goods, and chattels of
telons, outlawes, and the like, or which the {ubjeét claim by pre-
{cription, as wreck, waife, firaie, and the like.

So hizewife, and for the fanie reafon, if a graunt be made to any
main, to have the fole making of cards, or the fole dealing with any
other trade, thzt graunt 1s againft the liberty and freedome of tue
fubjedt, that before did, or lawfully might have ufed that trade, and
coniequently agamnft this great charter.

Generally all monopolies are againft this great charter, becaufe
thcy are againft the liberty and freedome of the {ubjett, and againtt
tire Jaw of the land.

(5) Lioeris coifreetudinibus.) Of cuftomes of the realme, {ome be
generall, and {fome particalar. Qf thefe reade in the firit part of
the Intlitutes.  And Lderis i1s added, for that the cultomes of
hngland bring a freedzme with them.

4. No man exiled.

by the law of thic land no man can be exiled, or banithed out
Or s native countrey, but either by authority of parliament, or
i cafe of abjuration for felony by the common law: and {o when
our books, or any record {peak of exile, or banifhment, other then
1n caie of abjuration, it is to be intended to be done by authority
of parliament:* as Belknap and otirer judges, &c. banifhed into

15 B, 2. Exilium Ireland.

Hugonis,

* Ror. Parliam.
17 R. 2. nu. 23,
Stam. Pl. Cor.

116, 117. 33 L,
{. cap. Y,

{ 45 ]

'T'his 1s a beneficially law, and is confirued benignly, and there-
forc the king cannot fend any fubje&t of England again{t his will
to ferve him out of this realme, for that fhould be an exile, and
he fhould perdeie parrian: no, he cannot be {ent againft his will
into Ireland, to ferve the King as his deputy there, becaufe 1t Is
out of the realme of Bogland: for if the king might {cnd him out
of this rcalme to any place, then under pretence of fervice, asams-
bafladour, or the likz, he might {fend him into the furthe{t part of
the world, which being an exile, is prohibited by this a&. And
albeit 1t was accorded in the upper-houfc of parliament, anno 6
E. 3. nu. 6. that fuch learned men in the law, as fhould bee fent
as juftices, or otherwife, to ferve in Ireland, fhould have no-excule,

yet



ap, 29 Magna Charta.
'}'et that being no alt of parliament, it did not binde the fubjett.
“And this notably appeareth by a record.in 44 E. 3. Sir Richard
Pembrughs cate, who was warden of the cinque ports, and had
divers otfices, annuities, and lands graunted to him for life, or 1n
“fee by the king under the great {eale, pro _forvitio impen/o, et impen-
Jendo, the king com m_:?..nded Sir Richard to ferve him in Ireland, as
his deputy there, which he abiolutely refuled, whereapon the king
by advice of his cquncell, {eifed all things graunted to him. pre
ferwvitio impendendo (1n refpet of that claufe) but he was not upon
that refolution committed to prifon, as by that record 1t appeareth;
an- the reafon was becaufe his refufall was lawfull, and if the re-
fulall was lawfull to ferve in Ireland parcell of the kings dominions,
a forticris a refufall 1s lawfull to {ferve 1n any forein country. Anc.
it feemeth to me, that the faid feifure was unlawfull, for pro ferwitio
impenfo et impendendo, muft be intended lawfull fervice within the
realme.
- 5. No man deftroyed, &c.
That is, fore-judged of life, or limbe, difherited, or put to torture,
“or death.
- The Mirror writing of the auncient laws of England, faith, /oloienz
: les Yoys ﬁm‘rg droit a touts, per cuxy o per Jour c‘[?z'ey‘z? jrﬂi::a.r, et ore les
faits les royes per lour juffices comiffaries errants affignes a touts pleas
g aid de tiels eives font tornes de wifcounts necefaries, et viewws de frantpl.
¢t qiant que bones genti a tiels inquefts inditcrent de peche mortcl, joloient
ks royes deftruere jans refpons, &5c.  Accord ¢ff, que nul appelee, ne
enditee foit deftroy fans refpons.
- Thomas carle of Lancalter was deftroyed, that 1s, adjudged to
- die, as a traitor, and put to death in 14 E. 2.
“made: and Henry earle of Lancalter his brother, and heire, was
reltored for two principall errors in the proceeding againft the faid
Thomas Larle, 1. 2u0d non fiit araniatus, et ad refpoiiionem pofiius
tempore pacis, eo quod cancellaria, et alie curice regis fuer® apert.e, in
quitis lex frebat unicuique, prout fieri confuevit., 2. Luod contira cariamn
de Libertatibus, cum dictus Thomas fuit unus pavium, et magnalum regni,
“2n g continetur (and reciteth this chapter of Magna Charta, and
f pecially, guod dominus rex non fuper ey 1bit, nec mittet, nifi per legale
;;mf{ffnm paiium fuorum tamen per recordumn praedilfum, tempore pacts
- abyy; arznamento, fex refponfione, feu legali judicio parium fuorum, contra
egem, T contra temorem Magne Charte ) he was put to death: more
- examples of this kinde mignt be fhewed.
. EVE*_ry oppreflion again® law, by colour of any ufurped authority,
15 1 kinde of deltru&ion, for, guande aliquid probibetur, probibetur e
~omne, per quod devenitur ad illud : and it is the worlt oppreflion, that is
done _by colour of juftice.
lt1s to be noted, that to this verb defruatur, are added aliqus
maodo, and to no other verb in this chapter, and therefore all things,
- by any manner of meanes tending to deftrultion, are prohibited: as
1f 2 man be accuted, or indited of treafon, or felony, his lands, or
. §00ds cannot be graunted to any, no not fo much as by promife,
. Bor any of his lands, or guods feifed into the kings hands, before
- Altainder: for when a fubject obtaineth a promife of the forfeiture,
{ Tlany tumes undue meanes and more violent profecution is ufed
i for private lucre, tending to deftruétion, then the quiet and juft

| Proceeding of law would permit, and the party ought to live of his
©Wn untill attainder.

(6) Per
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Magna Charta, Cap. 29,

(6) Peor judicium paviwm fuorum.] By judgement of his_ peers,
Onely a lord of parliament of Englapd fhall be tried by his peers
being lords of parliament: and neither noblemen of any othe;
country, nor others that are called lt:u_'t:ls3 anq are no lords of par-
liament, are accounted pares, peers within this ftatute. Who {hal]
be taid pares, peeres, or egnalls, {ee befqre_ cap 14. 8§ per pares.

Here note, as is before faid, that this 1s to be underitood of the
kings fute for the words be, nec fuper cum ibimus, nec fuper ewm -
temits, ni7 per legale j:;(/z'a';fm fz::*f:f:.? Sucrune,  Theretore, f:::lr ex.
ample, 1f a noble man be indicted tor murdc_r, he .fhall bc_tnc_d by
his pceres, but if an appea'e be brought againft him, which is the
fuite of the party, there he fhall not be tried by his peeres, but by
an ordinary jury of twelve men: and that for two realons. Furft,
for that the appeale cannot be brought before the lord high fteward
of England, who is the only judge of noble men, 1in cale of treafon,
or felony. Secondly, this itatute extendeth only to the kings
fuite.

And it extendeth to the kings fuite in cafe of treafan, or felony,
or of mifarifion of treafon, or felony, or being acceflary to felony
before, or after, and not to any other inferior offence. Allo 1t ex-
tendeth to thetriall it felfe, whereby heisto be convicted : butanoble-
man is to be indi¢ted ot treafon, or felony, or of mifprifion, or being
acceflary to, in cafe of felony, by an inqueft under thc}- degree of
nobility : the number af the noble men taat are to be triers are, 12,

Or more.
And a pecr of the realme may be 1indifted of treafon, or fe-

lony, befo-e commiflioners of oier & terminer, or in the kings
bench, if the treafon or felony be committed in the county where
the kings bench fit: he alto may be indi¢ted of murder, or man-
flaughter, beforc tne coroner, &c. But it he be indicted 1n the
kings bench, or the indi¢tment removed thither, the _noblc man
may plead his pardon there before the judges of the kings bench,
and they have power to allow it, but he cannot confefle the in-
dictment, or plcad not guilty before the judges of the kings bench,
but before the lord fteward; and the reafon of this diverfity, that
thc triall or judgement muft be before or by the lord fteward, but
the allowance of the pardon may be by the kings bench, is becaule
thatis not within this ftatute.

1f a noble man be indiGed, and cannot be found, proces of out-
lawrie fhall be awarded againit bim per legem zerra, and he fhall.bc
outlawed per judicium coronatorum, but he thall be tried per judiciim
parium fuorum, when he appeares and pleads to Mfiue.

(7) Per legale judicium.] By this word legale, amonglt others,
three things are implied. 1. That this manner of triall was by
law, before this ffatute. 2. That their verdi&t muft be legally
given, wherein piincipally it is to be obferved. 1. That the lords
oughtto heare no evidence, butin the prelence, and hearing of the
prifoner, 2. After the lords be gonc together to confider ‘of the
cvidence, they cannot fend to the high fteward to alke the judges
any queflion of law, but in the hearing of the prifoner, that he may
hzare, whether the cafe be rightly put, tor de fadlo jus oriturs neither
can the lords, when they are gone together, fend for the judges (O
know any opinion in law, but the high fteward ought to demand 1t
in court in the hearing of the prifoner. 3. When all the evidence

ic aiven by the kings Jearncd councell, the high fteward cannot
- ’ T colled
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colle@ the evidence againft the prifoner, or in any fort conferre
with the lords touching their evidence, in the abfence of the pri-
foner, but he ought to be called to 1t; and all this 1simplied in this
word, /egale. And therefore it fhall be neceflary for all fuch pri-
foners, after evidence given againft him, and before he depart from
the barre, to require juftice of the lord fteward, and of the other
lords, that no queftion be demanded by the lords, or fpeech or con-
fer-nce had by any with the lords, but in open courtin his prefence,
and hearing, or elfe he fhall not take any advantage thereof after
verdit, and judgement given: but the handling thereof at laroe
and of other things concerning thiis matter, belongs to another trea-
tife, as before I have fhewed, only this may f{uftice for the EXPO-
fition of this ftatute, Sce the 3 part of the Inflitutes, cap.
Treafon.

And 1t 1s here called judicium parium, and not werediftum, becaufe
the noble men returned, and charged, are not {woine, but give their
judgement upon their honour and ligeance to the king, for {o
are all the entries of record, {eparately beginning at the puifue
lord, and fo afcending upward.

And though of ancient time the lords, and peeres of the realme
ufed in parliament to give judgement, in cafe of treafon and fe-
lony, againft thofe, that were no lords of parliament, yet at the
fuite of the lords it was ¢nated, that albeit the lords and peeres
«f the realme, as judges of the parliamecnt, in the prefence of the
king, had taken upon them to give judgement, in cafe of treafon
and felony, of fuch as were no peeres of the realme, that hereafter
no peeres fhall be driven to give judgement on any others, then
on their peeres according to the law. |
~This triall by peeres was very auncient, for I reade, that Wil-
ham the Couqueror, in the beginning of his raigne, created Wil-
ham Fitzofberne (wi o was earle of Bretevil in Normandy) earle
of Hereford in England, his fonne Roger fucceeded him, and was
carle of Hereford, who under colour of his fifters marriage at
HExninge, neare Newmarket in Cambridge fhire, whereat many of
the nobility, and others were affembled, confpired with them to
receive the Danes into England, and to depofe William the Con-
queror (who then was in Normandy) from his kingdome of Eng-
land‘: and to bring the fame to effe&, he with others rofe. T'his
trealon was revealed by one of the confpirators, viz. Walter earle
of Huntingdon an Englith man, fonne of that great Syward earle
of Northumberland : for which treafon this Rogerearle of Hereford
Was apprehended, by Urfe Tiptoft then fheriffe of Worcefter tfhire,
and after was tried by his peeres, and found guilty of the treafon
per judicium parium fiorum, but he lived in prifon all the daies of his
hfe, You have heard in the expofition of the 14 chapter, who are
to be faid peeres, fomewhat is neceflary to be added thereunto.
It is provided by the ftatute of 20 H. 6. that dutcheffes, countef-
fes, and baroneffes, fhall be tried by fuch peeres as a noble man,
semg 4 peere of the realme ought to be; which at was made in

ecla::atlon, and aflirmance of the common law: for marquefles,
and vifcountefles not named in the aét fhall be alfo tried by their
Ple?res, and the queene being the kings confort, or dowager, fhall
atfo be tried, in cafe of treafon, per pares, as queene Anne, the wife
of king Henry the eight was termino Pafch. anno 28 H. 8. in

the towre of London before the dike of Norff. then high fteward.

If
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If a woman that is noble by birth, doth marry under the degree
of nobility, yet fthee fhall be tried by her peeres, but 1f {he be nobje
by mmarriage, and marry under the degree of nobility fhee lofe
her dignity, for as by marriage 1t was gained, {fo by marriage- it
is loft, and thee fhall not be tried by her peers. If a dutcheffe by
marriage doc marry a baron, fhee lofeth not her dignity, for a]
degrees of nobility, as hath been {aid, are pares. If a queene
dowager marry any of the nobility, or under that degree, ye
loofeth fhee not her dignity, as Katherine queene dowager of
England, married Owen ap Mcredith ap Theodore efquire, and
yet {hee by the name of Katherine queene of England, maintained
an ation of detinew, againit the bifhop of Carlile,

And the queene of Navarra marrying with Edmund the brother
of E. 1. fued for her dower by the name of queene of Navarra and
recovered. ,.

(8) Niff per legem terree.] But by thelaw of the land.  For the
true {enfe and expofition of thefe words, fee the {tatute of 37 E. 3,
cap. & where the words, by the law of the land, arc rendred without
due proces of law, for there it 1s faid, though 1t be contained in the
great charter, that no man be taken, 1mprifoned, or put out of his
free-hold without proces of the law; that is, by indi¢tment or pre.
{fentment of good and lawfull men, where fuch deeds be done in
due manner, or by writ originall of the common law.

Without being brought in to anfwere but by due proces of the
common law.

No man be put to anfwer without prefentment before juftices, or
thine of record, or by due proces, or by writ originall, according to
the old law of the land.

W herein it is to be obferved, that this chapter 1s but declaratory
of the old law of England. Rot. Parliament. 43 K. 3. nu. 22,25
the cafe of Sir John a Lee, the {teward of the kings houfe.

Pei legem terre.) 1o Per legem Anglie, and hereupon all commif-
fions arc prounded, whercinisthis claule, fadluri quod ad juftitiam per-
tinet fecundum logem, et confuetudinen: Anglie, ¢, And i1t1s not {aid,
frgem £t c'wgﬁmfzf(ﬁ;zfm rt.‘gf'.r ﬂzfg f.frz:", left 1t might be thought to bind
the king onlv, nor populi Anzliw, left 1t might be thought to bind
them only, but that the law might extend ta all, it 1s faid per legen
terva , 1. Anglie.

And aptly itis faid in this a&, per legem terre, that is, by the law
of England: for into thofe places, where the law of England
runneth not, other lawes are allowed in many cafes, and not pro-
hibited by this a&. For example: if any injury, robbery, felony,
or other offence be done upon the high fea, /ex terra extendeth not
to 1t, therefore the admirall hath conufance thereof, and may pro-
ceed, according to the marine law, by imprifonment of the body,
and other proceedings, as have been allowed by the lawes of the
realme.

And fo if two Englifh men doe goe into a foreine kingdome, and
fight there, and the one murder the other, lex terre extendeth not
hereunto., but this offence fhall be heard, and determined before
the conitable, and marfhall, and fuch proceedings fhall be there;
by attaching of the body, and otherwife, as the law, and cuftome of
that court have been allowed by the lawes of the realme

Againft this ancient, and fund amentall law, and ia the face there-

of, 1 finde an att of parliament made, that as well juitices of H_mg{r c;
Ju 1€
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' juftices of peace (without any finding or prefentment by the verdiét

~ oftwelvemen) upona barcinformation for the king before them made,

- thould have full power, and authority by their difcretions to heare,

- and determine all offences, and contempts committed, or done by

; any perfon, or perfons againft the forme, ordinance, and ?ﬂe& of
any ftatute miade, and not repeatlegi, &c. B}_r colour of w:_nch att,
(haking this fundamentall law, it 1s not credible what horrible op-
preflions, and exaltions, to the undoing of infinite numbers of people,
were committed by Sir Richard Empfon knight, and Edm. Dudley
being juftices of peace, throughout England; and upon this unjuit
and injurious act (as commonly in like cafes it falleth out)
a new office was ereted, and they made mafters of the kings for-
feitures.

But at the parliament, holden in the firft yeare of H. 8. this a& : H.3g. cap. 6.
of 11 H. 7. 1s recited, and made voide, and repealed, and the reafon
thereof is yeelded, for that by force of the faid a¢t, it was mani-
teftly known, that many finifler, and crafty, feigned, and forged
informations, had been purfued againft divers of the kings fubje&s
to their great dammage, and wrongfull vexation: and the ill fuc-
ceffe hereof, and the fearefull ends of thefe two oppreflors, fhould
deterre others from committing the like, and fhould admonifh

-parliaments, that in ftead of this ordinary, and pretious triall
per legem terra, they bring not in abfolute, and partiall trialls by
difcretion.

If one be fufpected for any crime, be it treafon, felony, &c. And Rot. pl. 1 H. 4.
the party is to be examined upon certaine interrogatories, he may ™memb. 2. nu. 1.
heare the interrogatories, and take a reafonable time to anfwer the
iame with deliberation (as there the time of deliberation was
tenne houres) and the examinate, 1f he will, may put his anfwere in
writing, and keepe a copie thercof: and fo it was refolved in par-
hament by the lords fpirituall and temporall, in the cafe of jullice
Richill.  Sece the record at large.

And the Lord Carew being examined, for being privy to the Anno 16. Jacobi
plot, for the efcape of Sir Walter Rawleigh attainted of treafon, regis.
defired to have a copy of his examination, and had it, as per legens
teirra he Ought. |

Now here it is to be knowne, in what cafes 2 man by the law of
the land, may be taken, arrefted, attached, or imprifoned in cafe of
treafon or felony, before prefentment, indi¢tment, &c. Wherein

it 1s to be underftood, that proces of law 1s two fold, viz. By the
Kings writ, or by due proceeding, and warrant, either in deed, or
W law without wrirt. ,

As firlt, where there is any witnefle againft the offendor, he may [ 53 ]
be. taken and arrefted by lawfull warrant, and committed to 7 E. 4. 20.
prifon, S E. 4. 3.

* When treafon and felony 1s committed, and the common fame 9 & 4 27.
ard voice is, that A. is guilty, it 1s lawfull forany man, that fufpeéts :IHE' 4"12' b. 4
him, to apprehend him. 4 Fl. ; ’% |

ia"l his fame Braton defcribeth well, fama que fufpicionen inducit, s H. 7. 5. a.
0¥i1 'ﬂ’c’({?ﬂ‘ apud bongs, er gravves, non quidem malevclos, et maledicos, fed =26 H. 3. 9.
Providas et fide @rgnas perfonas, non Semel, fed fxpius, quia clamor minuit, = ?BI-*I'&S‘ - £
et dqfarm}'ﬁa narifeflar, 14.ﬂm e

b S0 it 15 of hue and cry, and that is by the ftatute of Winchef- B
ter, which i1sbut anp aflirmance of the common law: likewife if A. q;%- :3-3:53:

be 26 E. 3. 71.
W. 1. cap. Q.
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be {fufpefted, and he fleeth, or hideth himfelfe, 1t is 2 good caufe tg
arreflt him. o

¢ If treafon or felony be done, and one hath juft caufe of fulpition,
this is a good: caufe, and warrant in law, for him to arreft any man;
but he muft thew in certainty the caufe of his {ufpition: and whe.
ther the fulpition be juil, or lawfull, fhall be determined by the
juftices in an a&ion of falfe imprifonment brought by the party
grieved, or upon a babeas corpus, .

A felony is done, and one is purfued upon hue and cry, that is
no: of ill fame, fufpicious, unknown, nor indi&ted; he may be
by a warrant in law, atiuched and imprifoned by the law of the
land.

A watchman may arreft a night walker by a warrant in law,

If a man woundeth another dangerouily, any man may arreft him
by a warrant in law, until it may be known, whether the party
wou::ded fhall die thercof, or no.

1f 2 man keep the company of a notorious thiefe, whereby he is
fuipeéted, &c.itis a good caufe, and a warrant in law to arreft
him.

If an affray be made to the breach of the kings peace, any man
may by a warrant in law reftrain any of the offenders, to the end
the kings peace may be kept, but atter the afiray ended, they cannot
be arrefted without an exprefle warrant.

Sce now the ftatutes of 1 & 2z Phil. & Mar. cap. 13. & 2 &3
Phil. & Mar. cap. 1o0.

Now fecing that no man can be taken, arrefted, attached, or
imprifoned but by due procefle of law, and according to the law
of the land, thefe conclufions hereupon doe follow.

Firlt, that a commitment by lawfull warrant, either in deed
or in law, is accounted in law due procefle or proceeding of
law, and by the law of the land, as well as by procefle by force of
the kings wrir. |

2. 'I'hat he or they, which doe commit them, have lawfull av-
thority. * '

That his warrant, or miztimus be lawfull, and that muft be i
writing under his hand and {feale.

4. The caufe muft be contained in the warrant, as for treafon,
felony, &c. or for fufpition of treafon or felony, &c. otherwife if the
mittimus contain no caufe at all, if the prifoner efcape, it 15 10
offence at all, whereas if the mittimus contained the caufe, the
efcape were treafon, or felony, though he were not guilty of
the offence; and therefore for the kings benefit, and that the
prifoner may be the more {afely kept, the mittimus ought to conta
the caufc, .

s. The warrant or mittimus containing a lawfull caufe, ought 0
have ¢ lawfull conclufion, viz. and him {afely to keep, untill he be
delivered by law, &c. and not untill the party committing _dﬂth
further order. And tils doth evidently appeare by the writs of
heleas corprs, both in the kings beach, and common pleas, efche-
quer and chancery.

Rex wicecom. London. falutem. Precipimus wobis, quod corpus 4.5
in cojlodia weflra detent. ut dicitury una cum canfa detentionis fus, 3
cunq; nomine preed. A. B. cenfeatur in eifdem, babeatis coram obis
apud Weftm. die Jowvis prox’ poff aftabis §, Martini, ad ﬁféjiffmf{ -
recipiend, ea, quae curia noftra de eo adtunc, et ibidews grdinars

contigert
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ontioerit IR hac psrte, ef Hoc zullutenns omittatis, pericnlo 1ucnin-
ZJH;J‘:; ot habeatis 1bi boc breve, teffe Edzv. Coke 20 Nov. anno regni
?:qﬂ;'f 10.° . . .
This is the ufuall forme of the writ of habeas corpus in the kings
, . - .
vench, wide Mich. § E. 4. Rot. 143. coram Rege, Keiars cafes
ander the tefte of Sir Johu Markham.

Rex wicecom. London. faluteon. Prucipimns wobis, quod kabeatis
coram jufbiciarits noffris, apud Weftm. die 7@@_51 prox’ pof! g:zg'?xqrfe
Jcptiman. Pafehe, corpus A. B. quocunque icm:ne cenfeatur, in pri-
fina vefira, ﬁzé cuftodia vefira detent, ut dicitnr, una cwm die, et carfa
captionis et detentionis ejufdem, ut iidem jufiiciar. noflri, wifa caufa
ila, ulterius fleri fac’, quod de jure, et jicundum legem, et confie-
tudinem regni neofivi Anglicc feret faciend. et bhabeatis ibi hoc brewe,
i"z’fa’, Efft‘-

" The like writ 15 to be graunted out of the chancery, cither in
the time of the terme (as in the kings berch) or in the vacation;
for the court of chancery 1is oficina juffitiw, and is ever open, and
never adjourned, fo as the fubjeét being wrongfully imprifoned,
may have juftice for the liberty of his perfon as well in the vacation
time, as 1n the terme,

By thefe writs 1t manifeftly appearcth, that no man ought
to be 1mpriloned, but for fome certain caule: and thefe words,
ad _fubjiciend. et recipiend. {Iec. prove that caufe mult be fhewed:
for otherwife how can the court take order therein according to
law ?

And this doth agree with that which 1s {faid in the holy hiftory,
Size ratione mib? widetury mittere windum in carcerent, et canfas ejus non
figrifiare.  But fince we wrote thefe things, and pafied over to

many other alts of parliament; fee now the petiiion of right, axuo

tectio Garsli vegis, refolved 1n full parliament by the king, the lords
fpirituall, and temporall, and the commons, which hath made an
end of this queftion, if any were.

Iprifonment doth not onely extend to falfe impritocnment, and
unjnft, but for detaining of the prifener longer then he ought, where
he was at the firft lawfully imprifoned.

tf the kings writ come to the theriffe, to deliver the prifoner, if
hedetain hiin, this detainine is

. - -
the land: if 2 man be in prifon, a warrant cannot be made to the

gaoier to deliver the prifoner to the cuftody of any perfon unknown
'm‘the gaoler, for two caufes; firft, for that thereby the kings writ
ﬂf* f}:lbr:as corpus, or delivery, might be prevented. z. The
‘;‘mttlmus cught to bee, as hath beene {aid, till hee bee delivered by
Law,

' the fheriffe, or gaoler detaina prifoner in the gaole after his
acquittall, unlefs it be for his fees, this is falfe imprifonmeat.
* ln_rpany cafes 2 man may be by the law of the land talien, and
‘Mprijoned, by force of the Lings writ upon a fuggellion made.,
! Algaln& thPﬁ.-:: that attempt to fub_\rfirt: and encrvate the {{ipgs
:awes, ‘there lieth a writ to the fheriffe in nature of 1 commiflion,
f;rf Capiendum im prugnarteres juris vegis, et ad ducerrdum ecos ad gaolam de
-;31 ‘tvgate; which youmay reade in the Regifter at large. U2/ fupra.
fw?i ;}11_1? l:S lex zeryee, b_y procefle of law, to take_a man_without an-
oo OF ftmmons in this cafe: and the realon 1s, msrito beneficium
'g[ amittit, qui legem ipfam fubertere inzendit,

2 fouldier alver wages receeived, or preft mancy_takem dcth

abfent

an 1mprifonment againit the law of

T52
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4 E. 4.
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So it was holden
Pafch, 34 Ehz,
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20 L. 4. 6.
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abfent himfelf, or depart from the kings fervice; upon the certif.
cite thereof of the captain into the chancery, there lieth a writ
the kings ferjeants at armes, if the party be vagrant, and hidet)
himfelfe, ad capiendum conduétos proficifcend. in obfequivmn noftrum, &3,
gui ad difum obfequium nofirum <venire non curaverint. And this i
lox terrer, by procefle of law, pro defen/frone regis, el reguz, Or for the
{ame caufe, a writ may be direted to the therifte, de arreflando ipfun,
g’ pecuriam receprt ad prqﬁf{ﬁmdﬂm N aé/égm’:rm regis, et non eff pre-
rectus.

If 2 man had entered into religion, and was profefled, and after
he departed from his houle, and became vagrant in the country
againit the rules of his religion, tpon the certificate of the abbot, or
prior thereof into the chancery, awrit fhould be direted to the
theriffe, de apoffata capiendo, whereby he was comnjlanfied 1n thefe
words; preecipimus tibi quod preafatuii, Ie. ‘/_EJ{E d{/armlne arrefles,
ct prafut. abbat &S, liberes fecundum regulanm ordinis ﬁt"' t-‘ﬂ:/{'fgﬂﬂd ’5 and
this was Jex ferree, by procefle of Yaw, 7# bonorem religisuis.

If any lay men with force and ftrong hand, doe enter upon, or
keep the pofleflion either of the church, or of any of the houlfes, or
glebe, &c. belonging thereunto, the_ incumbent upon certlﬁcqte
thereof of the bifhop, or without certificate upon his own furmife
mav have a writ to the fheriffe, de wi luica amovenda, by which the
fheriffe is commanded in thefe words; precipimus tibi quod omnen
vim laicam fen armatom, quee fé renct in diita cccléfias fex /{amz'ém eidem
annexis, ad facom rzqﬁ‘?'ﬁm 771 €L, RNO j):?'fﬁrémzd. ﬁ?ze dilatione ﬂmqwmr,
€t f1 quos in bac parte refiflenies Erzwﬁe:zer:'.r, eos per corpora fua attachias, it
21 prﬁ/&:f.fz ﬂq/?;*a /Ez[*ua f:{/fadz'ﬁj, 5 c. and this 1s lex terrae, b}' procel’fe
of law, pro pace ars‘fﬂf.ﬁf. _

Alfo a writ of xc exeas regnum may be awarded to the {heritle, o
juflices of peace, or to both, that 2 man of the church ﬂ}all not depart
the realine; the effe& whereofis; quia datus: off novis intelligere, guid
A B clericus werfirs parvies extoics, et ngam‘m'm'z'ma s0bis, et g:mmp;’ﬂ-
riina di jofulo noftro prajudicialia, et damngfa, thidem profequcnd. :ra:j:
Fre propeait, 8 e 1ibi preccipinis, quod preedidd® 4. B. coram te corport-
[ter wenire facias, et Ipfum ad faljicicnies manicaplores, z?z-ve{zmzd. e
Lt f7 hoc coram te faccre récu averity, tunc ipfuzn A. B. proxime gavle
COFINITEOS _/Ezfq;a c:g/fgdimd. quonfque bhoc gratis faccre woliwerit. And

there is another writ in the Regifter direéted to the party either of
the clergy or laity.,  And this 1s lex terra, by proceffe of law, 2
bciry publico vegis et regai s whereof you may reade more at large in
the third part of the Inftitutes, cap. Fugitives.

Upon a furmife thata man is a leper, one that hath morbum ele-
phaitiacum, {o called, becaule lhe harth a {kin like to an elephan;,
there may be a writ direéted to the therific, guia accepims gi10d Il ;f
N, f.:}f*?'r:‘ s exiftit, et inter boriines comitaius tuz COIIINILINIEET f‘ﬂ?w'ﬂ”ﬁmfgf
e ad grave damnim bomin’® preed. €t propter contagiontit ﬂmi"!
Frad. jvcrffszﬁm ?J:ngﬁjfﬂm, e tibi preecipimits y:md affinptas fﬁ’é‘:::if
aliguib: s diferetis et legalibus bominibus de comitat. praed. noi /}/J.ﬂ"i’
S ad ipfim 1. accedas, &5c. et examines, &c. et fz ipfunt Leprofuin 'u:;we
nerisy ut pradidt’ eft, tunc ipfitan boneflior: niodo, quo poterss d f&:!:'-’:’gf; f?’i
bominum praedi® amowveri, et fe ad locumn _/&!:'{arz'm;: ad ba:ézf_cmd 10 'fff;
pirout moris efty transferve facias indilate, Jc, Aud this is Jex 22 r; ,
by procefle of law, for faving of the people from contagior 2
infeltion, ‘

But if any man by colour of any authority, where he hath ;1;';
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any in that particular cafe, arrefl, or imprifon any man, or caufe
him to be arreited, or imprifoned, this is againit this act, and it 1s
molt hatefull, when it is done by countenance of juftice.

King Edw. 6. did incorporate the town of S. Albons, and granted
to them to make ordinances, &c. they made an ordinance upon
paine of imprifonment, and it was adjudged to be againfi this
ftatute of Magnra Charta ; {0 1t is, if fuch an ordinance had been
contained in the patent it {elfe.

All commiffions that are confonant to this aét, are, as hath been
faid. fecundum legem, et confuetudinem Anglie.

A commiflion was made under the great feale to take I. N. (a
notorious felon) and to feife his lands, and goods': this was re-
folved to be againtt the law of the land, unlefie he had been en-
difted, or appealed by the party, or by other due procefie of
law.

It is enacted, if any man be arrefted, or imprifoned againft the
forme of this great charter, that he bee brought to his aniwer, and

have right.

No man to be arrefted, or 1imprifoned contrary to the forme of

the oreat charter.

See more of the feverall lawes allowed within this land, in the
firlt part of the Intlitutes, fect. 3.

The philofophicall poet doth notably defcribe, the damnable
and damned proceedings of the judge of hell,

Giroftus hic Radamantbus babet duriffina regna,
Caffigatgue, auditque dolos, fubigitque fateri.

And in another place,
------ leges fixit precio atque refixit.

Firlt he punitheth, and then he heareth: and laftly, compelleth to
confefle and make and marre lawes at his pleafure; like as the
centurion 1n the holy hiftory, did to S. Paul: For the text {aith,
Conturio apprebendi Panlum jufjit, et fe catenis ligari et tunc interrogabat,
guis fuifjet, et quid feciffet: but good judges and juitices abhorre
thefe courfes.

Now it may be demanded, if a man be taken, or committed to
prifon contra legemn terree, againit the law of the land, what remeay
hath the party grieved? To this it is anfwered: firft, taat every
att of parliament made againft any injury, miichiefe, or gricvance
doth either exprefsly, or impliedly give a remedy to the party
wronged, or grieved: as in many of the chapters of this great
charter appeareth; and therefore he may have an aftion grounded
upon this great charter. As taking one example for many, and
that in a powerfull, and a late time. Pafch. z El. 8. coram rcze rot.
§38. againft the prior of S. Ofwin in Northumberland., And it 1s
provided, and declared by the fltatute of 36 E. 3. that 1f any
nan feeleth himfelfe grieved, contrary to any article in any ftatute,
he thall have prelent remedy in chancery (that is, by originall writ)
by force of the faid articles and flatutes, '

2. He may caufe him to be indited upon this ftatute at the kings
luite, whereof you may fee a precedent Pafch. 3 H. 8. Rott. 71.
<eram rcge., Rob. Sheflields cale.

3- * e may have an babeas corpus out of the kings bench or

¢hancery, though there be no priviledge, &c. or in the court of
1. InsT. E common

gt
54
Rﬂt- Pﬂrln
42 E. 3. nu. 21,

Sir John a Lees
cafe,

Lib. 5- fﬂl- 64#
Clarks cale.

42 Aff. PL 5:
Rot. Parbam.
17 R. 2. nu. 37.

Rot, Parliam.
2 H. 4. nu. 6o.
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land in the an-  common pleas, or efchequer, for any officer or priviledged 5erfoy
{were to ‘}‘;‘L" i~ there; apon which writthe groler mult retourne, by whom he was
Ezlrzsyc;:e;f&er eommitted, and the caufe [o his imprifonmert, and if ft appeareth
at large in the  that his impriforment be jeft, and lawfull, he fhall be remaunded
expofition of the to the former goaler, bat if it fhall appeare to the court, that he
ftatute of artic.  ywas imprifoned againft the Iaw of the land, they ought by force of
Cler. o thear. 410 Batute to deliver him : if it be doubtfull and under confidera.
and 22. artic, ; .

Of the writ of  t10on, he may be bailed.

babeas corpus fee In § L. 4. coram rege Rot. ¥43. John Keafars cafe; a notable
more in theex-  record and too Jong here to be recited.

pofition upon 1o Bliz. Rot. Leas cafe.

the frat. of W, In1 & 2 Eliz. Dicr. 17¢. Scrogs cafe.

BN In 18 IEliz. Dier. 175, Roland Ylynds cafe /# margine.
4. He may have an adlion of falfe imprifonment, 10 H, 7. fol,

17. but it is entred in the court of common p]’:aE Mich. 11 H. 7e
Rot. 327. Hilarie Warners caic, and it appeareth by the record,
that judgement was given for the plaintifes a record werthy of
obfervation.

b Regit. 77, 5. ® He may have a writ Jde bomine replegiands.

F.N.B.6a Vide Marlebndge, cap. 8.

Bradt. L. 3. 1.

"y 6. = He mirht by the common-law have had a writ Je odio, o
é;f,;gm_ ], atia, as you may {ee before, cap. 26. but that was taken away by
263, F. N.B.  ftatute, but now 1s revived againe by the ftatute of 42 E. 3. cap. 1.
=49. 258. Bract. as there it alfo appeareth. Xt is {aixd in @ W. 2. Sed ne bu i [nsodi

3'; f:f s appeliati, wel indiftati diu detineantur in prifona, babeat breve de odio
Lzoc.ag, o AT T _ “ Pe ‘
Cloc. cap. 9. il alia, _/C{.hf in Afﬂg?ffz C/Z’ﬂ?fﬂ, et aliis /fdfh’ff.f ad:ct {’/II - ﬂnd by the

f11d a&¥ of 42z E, 3. all fatutes made againft Mazna Charta are
s 4 3 S
. repealied.
& f g - - » = L] - -
nfd:ﬂ:’ C:}' II‘;-S‘ (9) Nulli werdemus, Se.} ¢ This 1s fpoken 1n the perfon of the
:;’:1},. IR - king,who 1n judgement of law, in all kis courts of jullice is prefent,
Fleta, L 2. c.12. and repeating thele words, nu/li wendermus, E¢.

Ocham, cap. And therefore, cvery fubjet of this realme, for injury done to
;I:r‘fn:ll’;u”;’;”ge him i banis, teivis, wel perjora, by any other {ubjelt, be he eccle-
B ;5__ ~ 77 afhicall, or temporall, free, *or bond, man, or woman,old, or young,

3 E. 3. nu. Or be he ontlawed, excommunicated, or any other without excep-
i 7. 3% E. 3. tion, may take his remedy by the couife of the law, and have
.23 45 jufhice, and right for the injury done to him, freely without fale;
fally withowt any deniall, and fpeedily without delay. _
i n. 8. 5';_1_, Hereb}f it appeareth, that juilice muft have three qualities,;it
“.4.nu. 32 mult be libera, quia nibil inigiins wenali jufiitia; plena, quia juftitia
non debet elaudicare 3 et celeris, quia dilatio cft queedam negatio; and
. then it 1s beth jultice and right.
s 4. cap. 1. (¥0) Nulli wegabimmus, ant differemus, ¢&¢;] Thefe words have
26 M. 8. cap. 3. beene excellently expounded by latter aéts of parliament, that by 10
27 H.8.cap. 11. meanes common right, or commen law fhould be difturbed, or de-
*[ 56 ] layed, no, though it be commandecd under the great feale, or privie
{eale, order, writ, letters, meflage, or commandement whatfoevery
etther from the king, or any other, and that the juftices thall pro-
11 R, 2. Cap..xl, ceede, as if ne fuch writs, letters, order, meflage, or other come
Rot.Parl.2R. 2. mandement were come to them. Fudicium redditum per defaltv?

4. 34 H, 6.

nu. 53. affirmatur, non obflante brewe regis de provogatione Judiciz,

f‘cl’_;' z‘“:'u 64 ‘T'hat the common lawes of the realme fhould by no meanes be
Reeift. 186, delayed, for the law is the fureft fan€tuary, that a man can také
x E. 3.f.25.  and the ftrongeft fortrefle to proteét the weakeft of all; Zex of 15
24151:.: 3-3 3 tffima calfis, and fub clypeo legis nemo decipitur ; but the king :Ra}'
14 E. 3. .

tit. Jour. 24.
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ftay his owne f{uite, as a capias pro fine, for the king may felpite his
fine and the likg. . o
~ All proteftions that are not legall, which appeare not in the
egifter, nor warrant>d by our Books, aré exprelly againft this
é{ranch, rulli differemus = as a prote€tion under the greatfeale granted
to any man, di elted to the fherifes, &c. and commanding them,
that they fhall n6t arreft him, during a certaine time atany otheér
mans fuite, which hath worvds in it, per prerogativam noftram, guam
nolumus effe arguendam ; yet {uch protections have beene argued by
the juiges; according to their oath and duty, and adjudged to be
void: as Mich. i1 H. 7. Rot. 124. a proteftion graunted to
Holmes a vintner of Londong his fattors, fervants and deputies,
&c. refolved to be againit law, Pafch. 7 H. 8. Rot. 66. fuch a pro-
tection difallowed, and the fherife amerced for not executing the
writ. Mich. 13 & 14 Eliz. in Hitchcocks cafe, and many other of
latter time : and there is a notdble ®* récord of auiicient time in 23 E,
1. John de Merthalls cafe, non pertiner ad wicecomitem de protectione
regis judicare, itho aa carianm. |

(11) Fuppitiam vel refium.] Wee fhall not fell, deny, or delay juf-
tice and right. JFuftitiam wel velum, neither the end, which i1s juf-
tice, nor the meane, whereby we may attaine to the end, and that
1s the law. .

Refturn, right, 1s taken here for law, in the fame fenfe that jus,
often is fo called. 1. Becaufe it is the right liné, whereby juitice
ditributative is guided, and dire€ted, and therefore all the coinmif-
fions of oier, and terminer, of goale delivery, of the peace, &c. have
this claufe, falturi quod ad juflitiam pertinet, fecundun legem, and con-
Suetudinenn Anglie, that is, to doe jultice and right, acecording to the
rule of the law and cuftome of England; and that which is called
common right in 2 E. 3. is called common law, in 14 E. 3. &c. and
1n this fenfe it is taken, where it 1s faid, stz gd. flet refdo in curia, i.
legi in curia. 2. The law is called refrs, becaufe it difcovereth,
that which 1s tort, crooked, or wrong, for as right fignifieth law, {fo
tort, crooked or wrong, fignifieth injurie, and injuria ¢ contra jus,
againft right: refa linea ¢ index fui, bt obliqui, hereby the crooked
cord of that, which is called difcretion, appeareth to be unlawfull,
unlefle you take it, as it ought to be, diferetio eft dijcernere per legen,
qud fit juftum. 3. It 1s called right, becaufe it is the beft birth-
right the fubje& hath, for thereby his goods, lands, wife, children,
hi_s body, life, honor, and eftimation are protefted from irjury, and
wrong: major bxreditas wenit unicuiq; noftrum & jfure, et legibus,
quan: a parentibus,

4. Laftly, rec?um is fometime taken for the right it felfe, thit a
man hath by law to land : as when wee {ay there licth breve de recto,
In {o much that fome old readets have
chapter, fhould be underftood of a writ of right, for which at this
day no fine in the hamper is paid, A3 the goldfiner will not out of
the duft, threds, or fhreds of gold, let pafle the leaft crum, in refpeét
of the excellency of the metall : fo ought not the learned reader to

iﬁ; palle any fyllable of this law, in refpet of the excellency of the
teer. k
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OﬂszTS riszircatores (X )y nift pub-
[1ce Ln..,ia j?&f,f/).:tz fuerinty ha-
begnt falvionet frerumconduclion, exire
e Aipliay ot verire 111 Angliainyct ino-
Iarty et ive per Advgliant, tam pey ler-
Famy quayt per aquamny, @d enmernduomn,
velvendendiuny fine m ibirs malis tolne-
iis (2) por antiqias et reflas confue-
iudines (3)y praterquam in tenmipore
cuerre. Lt fi [t de tevra contra uos
Sucrying, ef talzs inveniuntur i terra
'*z:;/;? (: mprzm:pzo TUC) Ty AEL 2chicntuy
e .L:-"wfr"o Coi parmn jnanrm, vel re-
A3 Ao fciarur a nobisy vzl a capi~
teli jupditiurio noftray quonods mnerca-
tores terva noftre traftantury qui tunc
10 nlantur in terra illa comtra nos
guervina, Lot [t noftri falvi fint 1bi,

Giuii foivi jut nia teira neflra.

)
G Co 2o zﬂ..

I\/L cna Charta.

Cap . 3 {2,

XX X.

A L L. mecrchants (if they were not

openly prohibited before) fhall
have their {fafe and fure condu& to
depart out of kineland, to come into
Kngland, to Lury 111, and oo through
En rland, as well by lIand as by watel,
to buy and {cll without any manner
of cvil tolts, by the old and rightful
cuftoins, except in ime of war. And
if they be of aland making war againtt
us, and be found m our realm at the
beginning of the wars, they fhall be
attached without harm of body or
goods, untill 1t be known unto us, or
our chief juftice, how our merchants
be intreated there in the land making
war again{t us; anduf our merchants
be well intreated there, theirs fhall be

. Likewile with us,

Rolls xv5. 1 Bulfir. 134. g EJd. 3. ftat. 1.c. 1. 14 Ed. 3. flate. ¥. ¢, 2. 25 Ed
2. ftat. I.co 1. 11 K. 2. ¢, 7.)

(1) Osmunes mercatorcs.] 'T'his chapter concerneth  merchan:

{troe O eTS.

1D iPLE it s to be confidered, what the auncient lawes, before this
flatute, were concerning this matter.

Mirrov, can. 1,

§ 3-

Ly the aunciznt kmgs (among{t whom king Alfred was one) 4:-
Jendu fuit que n:f merchant alic ne bantoff ,ﬁ’;..gfﬂf*rwﬁ;z (cne qux z}.jams,

22 que . d demirrafl ia la tevre oufler 30. jours. Mercatorie navigia, ol
Int. 'ejes Ethel, zuimiicorum guidem, quacung; ex olto (nullis jactata :t’ﬂ.pe:y’?arzéw ) in
Cap. 2. ;‘mrmrz {fffgu.em' InvElent iy 21 augm} I face ﬁ'mmfw g”n.. etzam ﬁ »arls
acia flue. tiies ad demicilinm aiiquod : :HWufire, ac pacis teneficio donatinm
nawis appulerit inimica, atqy iffuc nantae confiugerint, ipfi ¢t res illoran

OLHES zrzzqwﬁ‘g;aw potiunior

z. It1s to be fcene what this ftatate hath provided.

t. That before this ftatute, merchant ftrangeis might be pub
lique ;y prom‘nted fublice prob beantir. And “this prohlbltlon IS
inrencable of merchant firangers in amitie, for this adt provideth
afterward for muchﬂﬂt ﬁlrl’IgCI‘S cnemies; and therefore the pro-
hibition 1atended by this at. muft be by the common or pubhquﬂ
councell of the realme, thatis, by at ofpatinmem, for that 1t con-

- corveth the whole realme, and is implved by this wmd ( pub-
}JCL )

. 'T'hat 21l merchant ftrangers in amity (except fuch as be fo

pub 1qm:ty pmm‘ﬁlted) fhall have fafe and fure condu& in 7 thing®

1. T'o depart out of England. 2. To come unto England. 3. To

tarrv here, 4. To goeinand through lingland, as well by Jand
25
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as by water.  §. To buy and to fell. 6. Without any manner of
evill tolles, 7. By the old and rightfull cuftomes.

Now touching merchant ftrangers, whofe foveraigne is in warre
with the king of England. |

There is an excention, and provifion for fuch, as bz found 1n the
realme at the beginning of the warre, they fhall be attached with
a priviledge, and l:micagion, viz. without harme of body, or goods,
with this lumitation, untill 1t be knowne to us, or our ciefe juftice
(that is our guardien, or keeper of the realme in our abfence) how
our merchanrts there in the land 1n warre with us fhall be intreated,
and if our merchants be well intreated there, thetrs {hall be Likewife
with us, and this 1s jus &elli. Et in republica maxime confervanda funt
jura bells. _

But for fuch merchant ftrangers as come into the realine after the
warre beginne, they mayv be dealt withill as open enemies : and
vet of auncient time three men had priviledge granted them in
time of warre. Clericus, agricclay, er mercator, tempore bclli. Ut
gretq; colat, commutet, pace friuntur.

2 The end of this chapter was for advancement of trade, and
¢rafique ; the meanes for the well ufing, and intreating of meichant
(trangers in all the paruculars aforefaid, 1s a matter of great mo-
ment, as appearcth by many other atls of parliaineint, for as they ce
ufed here, {o our merchants fthall be deait withall in other coun-
tries,

(2) DMila tolneta.] ® Lvill tolles.
'1'his word folnetum, and teloiium, and theolonium are all one, and

doe fignify 1n a generall {enle, any manner of cuftome, {fulfidie,
preitation, 1impofition, or fumme of mony demanded for exporting,
or importing of any wares, or merchandizes, to be taken of the
buyer. Inboth thefe fenfes 1t 1s here taken of feveral; kind of tolles e
more fhall be {aid hercof, in the expolition of the ftatutes of W. 1.
and W, 2z, In the meane time fee John Webbes cafe, lib. 8.
fol. 40.

¢ T'hey are called mala tolnsta, when the thing demanded for
wares or merchandizes, doe fo burden the commodity, as the mer-
chant cannot have a counvenient cawne by trading therewith, and

thereby the trade it felfe is loft or hindered. And indivers {tatutes’

maletout for maletot, or rmalstont is a French word, and fignifieth an
unjuft exaction.

Now this a¢t after it hath dealt privatively, five cmnibus malis rol-
netis, it goeth on for more furety affirmatively.

(3) Per antiquas et relias confuetudines.) 'That is, by auncient and
right duties, due by auncient and la-vtull cuitome, which hath been
the auncient policy of the realme to encourage merchants ftrangers,
they have a fpeedy recovery for their debts and other duties, &c.
per legem mercator.; which is a part of the common law,

1 This word consuetrdo, hath in law divers figrifications. 1. For
the common law, as confuetudo Anglice. 2. For ftature law, as cou-
ira confuetudinem coxmunt concilio regni edit. 3. For particular cuf-
tomes, as gavelkind, borough Englifh, and the like. 4. For rents
fﬂrvlces, &c. due to the lord, as confuetudines et frrvitia. g. For
?uﬁemES, tl‘ibutes, or 1mpofitions, as de novis confuetudinibus levatis
% veguo, frve in terra, Sftve in aqua. 6. Subfidies, or cuftomes
granted by common confent, that is, by authority of parliament,
pro boug publico, and thele be antique, et relfa confuetudines intended

F3 by
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g8 Magna Charta. Cap. 30,

by this act, this agreeth with that, which hath been faid before in
the end of the expofition upon the eight chapter. |
H reby it appeareth that the king canpot fet any new impoft
upon the merchant, and therefore this at provideth not only af-
¢ the firmatively, viz. per antiquas, et refas confuetudines, but privately alfo,
of (I:."fr;”“;. s ST omnirbus malis tolnetis, within wiich words new imgpolitiors are
iir{i}m’p‘::{ﬂu;f included, and are here called mala tolneta, as oppofite 1o aucien
and from whom and rightfull cuftomes, or fubfidies graunted by authority of pars
it came, hament.
Dier, 31 H. 8. And where fome have fuppofed, that there was a cuftoni due to the
43: 1 Mai. 92 Lking by the common law, as well of the fira: ger, as of the knglifh;
iﬁ*;l“"“ Dier, cailed ar:tqua cuffuma, viz. for wools, weoll-fells, and teather, tuatis
> to lay, for evety fack of wooll containing 26 ltone, and every ftone
[ 59 } 14 pound, vj. s. viij. d. and for a laft of leather, xiij. s. 1i1]. u. Cer-
| tain 1t 1s, that thofe cuftomes had treir beginning by common con-
fent b. alt of parliament, for king E. 1. by his letiers patents re.
Rot. Pat. 4, E.  citeth, cum preelate, MAPNGLES, eF 10td COMMUNILas qrandam hgvam con-
Yo M Lw0l bie fuptudinem nobis et beeredibus noftric Je lanis, pellibus, et coriis, wiz. d;

niue 3 B M o lanae dimid® mare’ de 300, pellivis dimid’ ? de /.
4 2 ¢  peliabits dime Nare et ae Lafro corei
24, Mich. 26 E.'/ ) 3 p ! ; y ﬂ

Dee the Fotute

< e retorn, | iie Sodiird. e, Ierein foure things are to be obhferved. 1. That
brevina, ex pte.  tirefe cultomes had tneir creation by auihority of parliamént, and
remem. Tue-  were not by the co.vmon law, appearing by theie words, guandan

{aur’1a Scac, nowvun: comucindinen, {0 as it was new, and notold. 2. T hat this
. iy

new cufto.ne was graunted to king Edw. 1. proved by this word
nobis. 3. That it was graunted at the parliament holden 3 E. 1.
commonly called W 1. (though the recosd thereof cannat be found)
for the {faid patent b ars’ date 10. Nov. anno 3 E. 1. which was
neare the entli)ing or that yeare, and the parliament was holden in
Claufo Pafch, betore. 4. That here conjuetudo fignificth a cuftume,
or {ubfidic graunted by common confent by parliament, and in that
fenfe 1t 315 here raloen, and hkewife in the flatute of 51 H. 3. fare-

Rot. Pat, anno  Yum ae feaceario, far m 48 H. 3. proclamation was made, contrg

43 H. 3. atergo. fieggerentes,(Gc.  Regem welle exigere tallegia inconfueta, et introducere
eExtliraness. '

Anno 25 E. 1. And herewith apgreeth the a&l of parliament commonly called
Dee 1??_*3 '"r}hﬂ confirinal ‘ones cartarum (which i1s but an explanduon of this branc’hl
Thee Batute of Magna Charta) wherein it 1s enaéted, that for no occafion any

aide, tafks, or takings fhall be taken by the king, or his heires, but
by the common affent of the realme, faving cthe auncient aides, and
takings due anu accuftomed. © | |
Row, Partiam. And whereas the moit of the whole comminalty of the realme
13 vle 4. nue 33, finde themfvlves hardly grieved of the maletout (or ili tell) of woolls,
f:;;wti}fiieh , thatis to fay, of every fack of wooll 40.s. and prayed the faid king
fooin charge of  toreleafe the fame, thereupon the faid king did releafe the fame,
the fubject, is a- and grauuted further for him and his heires, that no f{uch thing
gaintt this a¢tof {hould be taken without their ccramon daflent, and their good will:
“5 IE I ”;“d 0t and in that a& there 1s a {aving, fauve a nous, et vows beires la cuffune
ggur wllla:::fé dgg Za_yﬂes, j:mfx, et quiures avant gran.e per la commnaltie a-vamfz? ,
| So as this aft of parliament proveth that the faid cuftome of v). s
viij. d. for wooll, and xiij. s. iiij. d. for leather was graunted b}:’
parliament. v ' B
Ann =4 E. 1. By the ftatute e tallagio non concedends (which 1s but an e_xpla-
Sec moreinthe — pari’p of t-is branch of the ftatute of Magna Charts) it is provided:
expolition of this Nuli N0 ) paariils , ] hgredes » LT gﬁq/ffd
Ratuie, Nutivm tallagium vei cuxilium per nos vel beredes noftros 3 reguo nyivt
' jauﬁmnﬁz; f;*vf.rztf‘ ﬁ 7€ Voluntale ot qﬂe:::/u Br;bzep: Coporui; a_pgcpr{ﬁ{;ﬁ*
: co ' .o Lo SN " y i
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Cap. 30 Magna Charta, | 59

pitum, baronums militum, burgenfium, et aliorum liberorum comit’ de regna
softro; fo as E. 1. 1n conclufion added the effett of the claufe con-
cerning this matter, which in his exemplification he had omitted out
of Magﬂﬂ: Charta.

See cap. itincris de nrowvis confuetudinibus levatis in repno, five in Caps itineris
terra, five in aqua, Sc. where confuetudines are taken for cuf-
tomes.

Upon grant to merchant ftrangers of divers priviledges, liberties, Rot chartarum.
and immeanities they graunted to the king and his heirs, de guoliber 31 E. 1. 1nu:44.
Jacco larne 40 d. de incroonento wiltra cufliomam auntiqguan: digmid’ marc’ Charta Mercatge
queE prius Juerit pe;ﬁfnm ot ﬁc pro /a_/ia coriorum dimid’ niarc’, et de Fide
ft:'.s;ﬁefzrz'.r peffiém lanatis 40 d. wltra certum illud, gz:ad '3 arztiguﬂ czf/-'-
tuma fuerit prius datum. Note here the cuftome which was graunted
1 B, 1.1s herecalled awtiqua cuffuima, and this new cuftome is call-
od nova cuffuma, and fometime the one is called maegna cuffrema, and
the other parva cufluma.

2. Here 1t 2appcareth that merchants firangers paid the former
cultome.

Moreover by that charter, poundage of three pence upon the
pound was graunted to the king, and his heires by the merchantg
itrangers, et de gfmffé'f?t wvint nomine cuftumer duos y0lidos, €3¢ and
this at this day is called butlerage, and is paid onely by merchant
firangers; but prifage is paid by the Englith onely, except the
citizens of London, and this is an auncient duty: for I finde it Rot. Pat. anng
accounted for in the raigne of H. 3. by the kings butler, and is 40 H. 3
called certa prifa, which atthe firft was graunted 1n lice and fatis- [ 60 }
faction of purveyance for wines. And lattly, by that charter it is
graunted, quod nulla exactio, pr.e_"/éz. wvel prec,talio, aut ::zfi;zmd aliud Fleta, lib. 2,
anus fuper perfonas mercatorwm alicnovum predidd’, feu bona eorun- ca. 1
dem aliquatcnus imponatur contva _formam expreffam fuperins conceflan
v0 as no impolition can be fet without aflent of parliament upon
any ftranger.

[t was ordered and reflclved by divers prelates, earls, and barons, Rot. ordinat'o-
by force of the kings commiffion, that no new cuftomes could be num. anno 5 E.
levied, nor auncient increafed, without authority of parliament, 2- IR Jcaccarice
for that fhould- be againft the great charter, anzne 6 E. 3. Rot.

Parliament, nu. 4. that no tallage fhall be affefled but in fuch man-
ner as 1t hath been in time of his aunceftors, and as 1t ought to be,
and difannull all others,

In anno 11 E. 4. it was made felony to carry wooll ont of the 11 E. 1. cap, 1.
realme, the end whereof was, that our wooll fthould bee draped into Rot. parl. 13 E,
cloth. But the king wanting made this ufe of this act: in the 3-nu- 1211~
12 and 13 years of his raigne he made diipenfations of that MEL‘:C' &1:4
ftatute in confideration of money paid: but that flagute lived not c;;u%:::. 3
!ong. In 13 E. 3. a great impoﬁtion was let upon woolls, and it Rot. alinance,
1s called a great wrong, cuns populus regui noftri wariis oncribus, tal- 12 E. 3. membo
lagiis, et impofitionibus hasZenus pragravetur, quod dolentes referimus, 22.in dorle
and there doth excufe himfelfe. | |

Note here is the word impofitiones firft ufed, impofed by
%ny king, in any record that I have obferved, and doe remems-

er, *

Anne 14 E. 3. ¢ap. 21. A fubfidie graunted to the king of 14E. 3.cap.21.
*p?fooll_, woolfells, and leather, &c. by parhament, for a certain |
HIme 1n refpect of the warres, for which the king graunteth, that

¥4 | Aiex
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after that time, he nor his heires would take more then the olg
cuftome.

After this time ended, the king entred into a new device to get
money, viz. that by agrecment and confent of the merchants, the
king was to have 4cs. of a {fack of wooll, &c. but hereot the com.
mons (that in troth were to beare the burden, for the merchant will
not be the lofer) complained in parliament, for thac the graunt of
the merchants did not binde the commons, arnd that the cuftome
might be talien according to the old order, which m the end
was graunted, and that no graunt fhould be made but by parlia.
ment, |

No charge fhall be levied of the people, 1f 1t were not graunted
in paritament,

In 21 Iu. 3. by authority of parliament, a cuftome was graunted
of cloth, for that the wooll was for the moit part converted 1ata
cloth, wi ich you may fee in Orig. Scaccar. 24 E. 3. Rot. 13.

LBy the ftatute of 27 K. 3.cap. 4. in print, a iubfidie of every
cloth to take of the feller (over the cuftomes therecof dusz, that s,
fuch as then endured for a time, and were graunted by parlia.
ment) that is to {uy, of cvery cloth of ailife, whercin there 15 1o
grain, 4. d. &c.

And hereitis waorthy of ebfervation, thatthere were two caufes of
the making of this thatute. 1. For that for cloth no cuilome wes
due other then by the aétofzy . 3. z. For that wooll beine con-
viiced to a manufr&ivre, and made Into cleth, the ancient cuitone
of dzwid. mar: for aiack of weol was not by Inw payable, becaute
the woell was turned into another kinde, albeit the cloth was
made of the wooll; and tiis doth notably appeare by the records ¢f
the cxcliequer, one of them 1n the {fame yeare that the act of 27 E.
-, was muatle,

Ac jans inigna pars lane difti regel nefivi ecdem vegno panaificetar
ce oo cifruiing aligaa wobis nooff folrta; and there it appeareth that
that was the caule, of giving to the king a fublidie for cicth by
the fa1:d alt of parhament, of 27 E. 3. And yet if in any cafe
tie king by his prerogative might have {et any impofition,
he mught have fetin that ca.c, becaufeas it apneareth by the record
by making of cloth hee loft the cuftome of weoll.

Rot. parham. 45 E 3. No impofition or charaoe, &c. fhall be
fct without aitent of parhament.

so E. 3. Richard Lions, a nerchant of London punifhed for
procuring new umgaofitions, and io was the lord Liatimer, the kings
chamberlaine.  And in the {ame parlianient, nu. 163. upon com-
plaint that new impofiticns were tet, the king in parfiament al-
fent2d that the ancient cuftome fhould be holden, and no new un-
pofition {et.

Inthe raigne of Ii. 3. the black prince of Wales having Aguitaine
ogranted to lim, did lay an impofition of fuage or focage, a_foc,
upon the {ubjeéts of that dukedome, viz. a thilling for cverr fire
called harth filver, which was of {o oreat difcontentment, and odious
to tiiem, as it made them to revolt.

And no king fince this time impofed by pretext of any preroga-
tive, any charge upon marchandifes imported into, or exported ouf
of this realme, untill queen Maries time.  See the flatute of 11 Re
2, cap. g. & Rot. Parhament. 8 H. 6. num. zg.

And in 3 H. 5. the fubfidie of tunnage and poundage Wﬂj

graunte
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%grauntcd to king H. 5. during his life, in refpelt of the reco-
Cyery of his right in I'rance (which was the ﬁrfﬁ ¢ raunt for life of
' that kinde) yetthercinwas a pgrevifo, that the king fhould not make
| 2 or.unt tiereof to any perfon, nor that it fhould be any precedent
" for the likz to be done to other kings afterwards; bat yet all the
ikiqgg after bim nave nad 1t for life, fo forcible 1s once a precedent
F fixed in the crown, adde what pgrowifo you will.

~ And this graunt by parliament of the {fubfidy of tunnsge and
poundage to the king is an argnment, that the king taking it of
the ¢if. of the {ubject had no power to impofe 1t himicelte,

~ aclords and commons cannot be charged with any thing for the
defence of the realme, for the {ufeguard of the fea, &c. unlefle iche
by their will in parliament, that is, in the graunt of & {ubfidy, where-
“urto tie king aflcrted.

Noit potefr rex fubditum venitenten: onerare impefitionibus.

Ling Piiiip and queen Mary, gramited by letters patents to the

ajor, baviities, and burgeifes of Southampton, and their fucceflors,
that o wines called Malmefeyes to be imported 1nto this realme by
any acnizen, or alicn, thould be difcharged or landed at any other
plaice witiun this reaime, but onely at the {aid town and port of
S.athavipron, with a prohibition, that none fhould dce to the con-
LAry apoa paln to pav ireble cultome to the king and queen, &c.
~Andfor that Athonv Donate, Thomas Frederico, and other mer-
cruint firangers bought divers buts of Malmeley, &c. and landed
themat Goore, and 1n Kent, Gilbert Gerard the attourney generall,
imformed in the exchequer, againft the {faid merchant firangers for
tie {aid treble cuftome, &c. Upon which information, as to the
faid treble cuftome, the faid Anthony Donat demurred in law,
&c. And thi. cafe was argued 1n the exchiequer chamber by
counfcll learned on both fides, and upon conference had, two
points were refolved by all the judges. 1. ‘T'hat the graunt made
in reftraiot of lunding of the {aid wineswasa reftraint of the liberty
of the fubject, againft the lawes and {ftatutes of the realme. 2. That
theafleflement of treble cuftome was meerly void, and againft the law.
As 1t appeareth by the report of the lord D1er under his hand (which
I have in my cuftody.) But after by a& of parliament, in awwe
§ Eliz. the faid charter is eftablifhed as to merchant ftrangers onely,
but not againft fubjeéts.

ﬁAnd where impofts, or impofitions, be generally named in divess
acts of parliament, the fame are to be intended of lawfull impo-
Iitlons, as of tunnage, and poundage, or other {fubfidies impofed
b‘,}" Parlitment, but none of thofe aéts or any other doe give the
k‘:ﬂg power at his pleafure to impofe. See the firlt part of the In-~
ﬁltﬂtes, ﬂl&_ 97.

I_t 1s then demaunded, by what law cnflome is paid for kerfeyes,
whites, plaine, ftraits, and other new draperiles, made of wooll; forit
appeareth by alts of * narliament, and common experience, that all
thefe pay coftome to the king. Tothisitisanfwered, that a propor-
tonable fubfidy, or cuftome is paid for them within the equity of
ttle fzuq ftatute of 27 E. 3. cap. ¢. and likewifc a proportionable
amage 1s alfo due for them by that act.

Hil. & Pafch. amno 2 Facobi regis, great queltions were moved,
whether frifadoes, bayes, northern cottons, northern dozens, cloth-
rafh, durances, perpetuanoces, tuft-mocadoes, fackcloth, fuftians,
Worlteds, ftuffes made of worlted yarne, &c, were wirhin the faid a&f

0
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of 27 E. 3. as concerning the fubfidy, and alnage: and if they wer,
not, whether the king by his prerogative might not 1mpofe a re.
fonable fubfidy, or cuftome upon them proportionably to the clo
mentioned in the ftatute of 27 E. 3. And this being queftioned
before the lords of the councell, they wrote to the judges to b
certified what the law was in thefe cafes, who upon mature deliby.
ration, the 24 of June 1605, refolved, and fo certified the lor;
by their letters under all their hands, that all frifadoes, bayes, nor.
thern dozens, northern cottons, cloth-rafh, and other new drapery
made wholly of wooll, of what new name foever made, as new dra.
pery for the ufe of mans body, are to yeeld fubfidy, and alnage ac.
cording to the ftatute of 27 E. 3. and within the ofhice of the aup.
cient alnager, as may appeare by feverall decreesin that behalfe iy
theexchequer, in the time of the late queen: but as touching futtian,
canvas, and fuch like made meerly of other fluffe then wooll, or
being but mixed with wooll, 1t was refolved by all thejudges, that
no charge could be impofed for the fearch or meafuring thereof, but
that all fuch letters patents fo made are voyd, as may appeare by a
record of 11 H. 4. wherein the reafon of the judgement 1s particu.
larly recited, which the judges thought good in their letters to fe;
downe as followeth.

Kirg H. 4. graunted the meafuring of woollen cloth, and canva;,
that thould be brought to London, to be {fold by any {tranger or
denizen (except he were free of London) taking an ob. of every
whole peece of cloth fo meafured of the feller, and one other ob. of
the buyer, and fo after that rate for a greater or lefler quantity, and
one penny for the meafuring of an C. ells of canvas of the feller,and
fo much more of the buyer; and though it were averred that two
other had enjoyed the fame office before with the like fees, viz
one Shearing by the fame kings graunt, and one Clithew before by
the graunt of R. 2. (and the truth was, Robert Pooley in 5 L.},
and John Mareis, in 25 E. 3. had likewife enjoyed the fame) yd
amongit other reafons of the faid judgement, 1t was {et dm-:fne, and
adjudged that the former pofltition was by extortion, cohertion, and
without right, and that the faid letters patents were 1n onerationer,
oppre/fionenz, et depauperationem fubditorum domini regis, e, et non i
emendationem ejufdem populi; and therefore the {aid letters patent
were voyd. And as touching the narrow new ftuffe made in Nor-
wich, and other places of worfted yarn, it was refolved that 1t wa
not grauntable, nor fit to be graunted, for there was never anf
alnage of Norwich worfteds, and for thefe ftuffes, 1f after they
be made, and tucked up for fale by the makers thereof, thef
fhould be again opened to be viewed, and meafured, th_ey will
not well fall into their old plights, &c.as by the faid letters 1t moi
at large appeareth. Thefe letters were openly read at the councel
table, and well approved by the whole gouncell, and the lort_is corm
manded the fame to be kept in the council cheit to bea direction
for them to aniwer {uitors in thefe cafes. _

But three judgements in the exchequer have heen qlted for
proofe, that the king hath power to fet jmpofitions ypon merchan
dizes exported, and imported. o ) . 1

1. Ajudgement given in the exchequer in an ipformation agaiml
Germane Cioll for 40.s. fet by queen Mary upon every tun of wmh&
of the growth of France to be brought into the realme. But tr:
¢afe there was this, the attourney generall informed, that wh

g
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king Philip and queen Mary by their proclamation 39 Martii, in
the 4.and § yeares of their raigne, did will and ftraitly command,
that no wines of the growth of France, thould be brought into this
realme, without fpeciall licence of the faid king and queene, under
paine of forfeiture of {uch wine tq the king and queene, cumyg; etiz
dict nuper rex et regira de advifamento concilii fui ad tunc ordinaver’
et decreerunt, quod quaxlibet perjona, queg in poc vegnum Anglice indi-
ceret butulmod: vina contra formam proclanationis pradict’, folveret
e g:-:éi"s'g;ft dolio bujrymodi wini 40.5. wocat impofi. Jc. and that
Ge man Ciol, againit the forme and eff-& of the {aid proclamation,
h:d brought into t1e realme 338. tunnes of wines of the growth of
France, anl had not paid 4os. for each and every tunne: the de-
fenlant pleaded a licence from the faia king and queene, dated the

2. of Docemb. anns 1 & 2, to Liring into the realme x 500, tunnes of

winz, of the growrh of I‘raunce, in flrangers bottoms, with a zox
cbffame of any law, itatute, or proclamation made or to be made to
the contrary, whereapon the demurrer was joyned.

In this record thele things are to be obferved, firft that a procla=
m:tion prohibiting importation of wines upon paine of forfeiture,
was againit law: foritappeareth not, thatany warre was betweene
the realmes. 2. T2 proclamation was made of purpofe to fet an
ampnfit:on, for the 40s. 1s Impoied upon them only, and uponfuch
as thouid bring in wines againit the faid proclamation, {o as the
proclamation was the grouund of this information. 3. The king
and qurene by advice of their ¢ouncell, did order, and decree, &c,
and fhewecth not how, or by what meanes this order and decree
vias made : the pleading of fuch a former licence fo infufficiently
fheweth, that it was by agreement and confent.

2. 'Lhe executors of cultomer Smith, we charged 1in a fpeciall
information for receiving an impofition of iii. s. iiii. d. fet by
queene Elizabeth, under her privy figuet, upon every hundred
weigie of allome made witain the dominions of the pope, and

judge nent in the exchequer was given againft them: the reafon of

this judgement was, for that cuffomer Smith received the fame zs
due to the queene, and the iflue was joyned, guod praedi&ii executores
nor tenebantur ad computum, e, and the validity of the 1mpofition
was never queftioned. ' |
3- A Judgeinent was given in the exchequer, for an impofition
fet upon carrants, but the common opinion was, that that judgement
wasagainft law, and divers expreffe aéts of parliament; and {o by
thatwhich hath beén {aid, it doth mari eftly appeare. '
~ To conclude this point, with two of the maximes of the comman
aw. 1. Le common ley ad tielment admeafure les prerogatives le roy,
e i ne tolleront, re prejudiceront le inberitance dafcun, the common
law hath 1o admeafured the pr:rogafives' of the king, that they
fflould not take away, nor prejudice the inherjtance ot any: and
tie beit inheritance that the {ubject hath, 1s the law of the realme.
2 Nibil tam proprium ¢ff imperit, quam legibus vivere, B
Upon this chapter, as by the faid particuiars may appeare, this
conclufion is” ncceffarily gathered, that all monopolies ‘con-
cering trade and traflique, are againft the liberty and free-
dome, declared and graunitcd by this great charter, and againtt
fl‘:’ers other aéts of parliament, whi¢h are good commentaries upon
?hiﬂ chapter, . AR e |
v L#
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S[ quis teituciit de aliqra efcaeta, ficut

de honore F¥uallingford, Notiing.
fiolor. et de aliis efcactis (1) quer funt
211 manu noffray et fint baronie, et obie-
»it heeves cjusy non det aliud velevinm,
#ec faciet nobis alind [ervitium, qream
Fuceret baroni, [t baronia cffet 1n manu
baronisy €t nos eodemr modo eam teneli-
nusy quo baro eam tenuit. Nec nos
occafione talis bareniey vel efcacte ha-
bebimus aliguan efcactam, wvel cuflo-
diam aliquorum nofivorum hominumy nift
de nobis alibi tenuerit in capite ille qui

Magna Charta.

Cap. 1L

Le point del congé del demurver des weychants aliens eft iffint inter.
pretable, que ceo ne foit in prejudice des vilies, ne des merchants du,.
gleterre, et il foient ferements al roy et plevyes filx demurvont plyis g

For the well intreating and ordering of merchant firangers and
denizens, and for * due imployment of their money upon the na.
tive commodities of this realme, many
fince this great charter, and have been excellently expounded i
the raignc of queene Elizabeth, but that matter belongs not 1o this

ftatutes have beene made

X XXI.

I F any man hold of any efchete, as
of the honour of Wallingiord,
Nottingham, Boloin, or of any othe
efchetes which be in our hands, andare
baronies, and die, his hetr fhall aive
none otherrelict, nor do nonc otherler-
vice to us, than he fhould to the baren,
if it were in the baron’s hand. And
we in the fame wife fhall hold 1tas
the baron held ity netther fhall we
have, by occafion of any barony or
cfchete, any efchete or kceping of

‘any of our mcen, unlels he that held

the barony or clchete otherwife held
of us in chief.

icnuit baroniam, vel efcactam illamn.

ﬁ1EBrﬂ:: L'i;cry:]_:sdﬂ.grn. Te?ures; 57, 61, 945 gg. 26 H. 8. pl. 3. 2 Inft, 14. Regift. 134. 1 Ed. 3
e 2,60 T2, I 104, . Co 4_.

By this chapter it is declared, and enaéed, that if any man held
of any efcheatc, as of any honour, or of othur efcheats, whicn are
baronies, and were in the kings hands; firft, if he die, his hare
being of full age, his heire thall give no other reliofe to the kmg
then he did to the baron. 2. Nor doe none other fervice to ti
king, then he fhould have done to the baron. 3. That the king
fhall hold the honour or baronicas the baron held it, that is, of fucn
eftate,and in fuch manner and forme, as the baron held 1t. 4. The
king fhall not have by occafionot any barony, or t¢[cheate, any el-
cheate but of lands holden of fuch baronie. 5. Nor any ward{hip
of any other lands then are holden by knights fervice of fuci
baronie, unlefle he, which held of the baronie, held alfo of the
king by knights fervice in capite. ‘

All this 1s meerely declaratory of the common law, ancd here 1t
appeareth that he that holdeth of the king, muft hold of the perion
of the king, and not of any honor, barony, mannor or feigniory:

. Gee the firft part and it appeareth farther in our books, that he that holdetn of the
of the Inftitutes, king in chicfe, muft not only hold of the perfon of the king;,.butIhe

felt. 103.47 L. - ‘ oS
.21, F.N.B. 5. tenure muit be cre;,ted by the king, or fome one of the progent 0;
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or predeceiors kings of this realme, to d?fend his perl'or:l and
crowne, otherwife he fhall have vo prerogative by reafon of it, for
10 P;-g:-nq;.-.tive can be annexed to a tenure created by a {ubjeét.
Note hore is not named the honour of Lanc. which was an auncient

honour ever fince the conigque-t, waich E. 3. raifed to a count pala-

' ¢ine, as in the g. part of the Infbirutes, cap. Duch. of Lancaftre ap-
iiPCﬂ,]'f.'fh- See 28 ;'I 6. | l.f)ﬁ"}‘ fonts [CJ‘./.;'%}-’.:{EI- 1 E. 6. BI'O-. trav, 53-

stamford Prerog. 29. b.

(1) De alies ¢fibeatis.] Some queftion hath been made of thefe
words, for fone haveinidrhat thelewordsare to be underftood of com-

"mon efcheats, as waere the lord dieth without heire, or where he is

azainted of felony @ but wiere the lord is atrainted of high treafon,

taere the king hath the land by forfeiture of whomf{oever the land is

held, and not in refp2ttof anv efcheate by reafon of any {eigniorie s
an! therefore where Wiiliam Riparave a Norman, neld lands in fee

o' the king, as of the honour of Peverll, and Riparave forfeited

his fai' land for t:eafon, and the kire {eifed 1t as his efcheate of Nor-
masdy, in this cafe the land fo forfeites was no part of the honour,
as it thon!d have heen, 1f it had come to the king, as a common
efcheate, for it com=in to the king by reafon of his perfon, and
crosne, aud therefore if he graunt it over, &c. the patentee fthall
ho'd it of the king 1in chiefe, and not of the honour. And all this
15 to be aoreed, but yet the tenants thut held before of the honour
by knights ' rvice, cannot nold of the king 1n ¢'ief:. 1. For that
they hold not of the p=rfon of the king, but of th~ honour. 2. Be-
caufe the tenuie was notcreated by the king, orany of his progeni-
tors, as hath been {aid.

And fodoth Bradion, who wrote {ocone after the ffatute, expound

this great charter to extend to forfeiture of baronics for treafon, as

of the Normans,

And yet to make an end of all ambiguities and queflions, the
ftatute of 1 E. 6. was made, which is, as the wor 's be, a plain de-
claration and refolution of the common law. Likewife the ftatute
of 1 E. 3. which provideth, that where the land, that is holden of
the king, as of un honour, is aliened without licence, no man fhall be
thereby orieved, is alfo a declaration of the common law.

1 Dy wis chapter it appeareth, that a fubje® may have an
hONOUr.

C AP XXXII

L

47 E. 3.21. Rie
paraves cafe,

[ 65])

Braéton, 1. =.
fol. 37. b. 30 H.
o. tenures. Br.
44.29 H. 8.
liverv. 23 Br.
36 H. Q=

Dier 58.

1 E, 6. cap. 4.

1 E, 3. cap. 11,
See the 1. part of
the Inftitutes,

{eél. 1.,

N ULLUS liber bomo det de cer- NO freeman from henceforth {hall
2

tero amplius  alicui,. vel wvendat

tve or fell any more of his land,

i
alecut | de terra fua, quam ut de re~ but fo that of the refidue of the lands

r

4sining feods Jervitizom ei debitum, quod  vice due to him, which
pertinet ad feodum illud, the fee,

SSTFI‘F-IHI; 1;‘ I. colam rege. Not. & Derb. a declaration made of this a&t. Bra&.

tat, 1. c, 2_)

"HI' . - - a -
J1ing teryoe Juz Pqﬂzt _ﬁfﬁ::zmtm‘ fierz  the lord of the fec may have the fer-

belongeth to

. ‘ I. 1. Britton. fol.,
3- cap. 3. Mirror, ¢, 5. § 2. Cuftumier de Norm, cap. 116. (1 Inft. 43. 2. 18 Ed. ‘;.

1. Firfk



o H. 7. 11,

229 Afllp. 19,
20 Afl. p. 17«
26 All, p. 37.
2all. 3. avowry.
Rot. parl.

2g E. 3. nu. 18,
b Rote par,

15 E, 1.

€41 Eigecors,
Bee the Stat. or
W. 3. de quia
emptures terr.
art, I8 E. 1.
Y.N.B. 143. b.
& 27354 Co

¥ 7 i.liz. Dier,
200. be

4 KRot, pat. an.
21 H. 7. nu.

4 H.q.confirm-
ed tnis chart.
made g H. 3.
20 Afl. p. 17,
206 All. p. 37.
14 H. 4.2, 3.
15 I, 4. 13,
Stainf. prer.
cap. 6. fo, =7
28. g E. 3. 36.
Hil. 13 E. 3. co-
ram rege Norff,
in Turvi.

* [ 66 ]

T E.

3. Co 12,

Magna Charta: Cap. 12

t Firlt it is to be feene, what the common law was before
ftatuate. | .

-z What is wrought by this ftatute, where the lands aré holde,
of the king o N | |
3 What this ftatate hath provided in cafe where Iands are hol.
den of a fubject. , H

Before this ftatute, in ¢afe where the tenure was of a ¢ommoy
pcrion, the tenant might have mdde a feofment ¢f a parcell of his
tenancy to hold of him, for the feigniory remained intire as ;s
was, and the lord might diftreine in the tenancy paravaile for his

ent, and fervi.e ; but at the common law, he could not have given
a part of his tenancy to be holden of the lord, for the tenant by t:;
alt cculd not divide the eigntory of the lord which was intire, for
at the beginning the iord referved his {rigniory out of the whole
tenancv, and might diftreine in every part thercof for his feigniorf,
but if the tenant might have made a feofment of part to hold of ths
ford, then had he fecluded the lord of his liberty to diftreine for the
whole feigniory 1n every part thereof.

At the commeon law the tenant might have made a feofment of

the whole tenancy to be heolden of the lord, for that was no prej
dice atall to the lord. .
- 2 Butinthe kings cafe it was doubted, whether his {enant might
have given part of the tenancy to hold of himfelfe, becauie the land,
and the proiit that might come to the king thereby, was removed
farther off from him, and the mefnalty was ever of lefle value, ther
the land, and for that caufe the tenancy was called paravail:
Band in 18 E. 1. the king anfwered to a petition in parliament, rex
non vult aliquem mediura, ¢, and this queftion remained after this
ftatute about the fpace of 133. years, viz. tll the ¢ ftatute of 34 E.
3. was made, whereby it is provided, that alienations of linds made
by tenants, which held of H. 3. or of other _kings before him,
hold of them{elves, tihat the alienations fhould ftand in force, faving
to the king his prerogative of the time of his great grandfather, his
father, and, his own, whereby it appeareth that this prerogatie
to have a fine for alienatior, ¢ began in the raign of H. 3. which
was by this alt, and therefore he beginneth wiath H. 3. his great
grandfather. |

¢ To the fecond point by this a&t, where lands are holden of the
king, as king, in capize, be it by knights fervice, or in fotagen
capite; and aliened withoutlicence, there * groweth, as hath been
{aid, to the king a fine: for by the common law it was agair.ﬂ_ the
nature and punity of a fee-fimple, for the tenant to be reftrained
from alienation.

But fome did hold, that upon this a& the land fo aliened withott.
hecence was forfeite to the l-:iﬁg, by reafon of thefe words, nwtlus libet
homo det, £&&c. and others did hold the contrary, that uvpon ﬂ“’-,fc
words. the land was not forfeited, but that it fhould be feifed 1
the name of a diftrefie, and a fine to be paid for the trefpafie, whiel
I take to be the better opiniin; and the reafon why our books
fpeake, that no fine was duc before zo H. 3.1is, for that about th
veare H. 3. being of fuliage (as nath been faid) did eftabliin and
confirme this great charter, but in truth it was in 21 H. 3.as by the
charter it fclfe appeareth. ’

But this queltion depended about the fpace of 100 yeérs, &t

Sce the ftatute of gnd was not determined untill the flatute madein 1 E. 3. wherel{)f

quia empiores

1
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it is enalted, that the king fhall not hold them as fof-eite in fuck }Erraﬁr_rlll. ubjﬁ
cafe, but that of lands {o aliened there fhall be from t:trinceﬁif:th, a B-Pr':urain : :ge.
seafonable fine taien ¥n the chancery, by due proces. which aét was wiltel. Prerog.
but an expolition of this chaPter of _Magmz_ Charta as to ]andg regis, ¢.G.
holden of the king 7 capiie aliened wrthout,hce_nce, _:md exte_nfieth F.N.B. 173,
10 Jands holden of the king by grand ferjantie aliened without ;’i]f 3 quare
licence. . . Br. Alsijlllﬂ'"iﬂﬂ
To the 3. the great denbt upon this alt was, that in as much as

_ ) fans licence 24.
this a&t was a prohibition generall, and nnpofed no paine or penalty, Hii. 43 Elia.
what paine the tenant, or his feoffee {hou_ld mcurre, i he did ). 2. fol. 80,81;.
the coritrary ; and by the common opiniton this al ‘was thus inter- f:;_gﬂ- Cromwels
preted: that when a tenant of a commor perfon did alien parcelk €¢-
contrary to this act, the feoffor himfelfe during his life fhould not
avoide it, quia nemo contra Jallum funn proprium fvm_:fﬂ pote/t, but
that his heire after his deceafe might avoid 1t by the intendment of

' this alt, to the end that men fhould not purchafe fuch par:ell, for

- feare of lofing the fame after the death of the feoffor: but if the

~heire apparant had joyned with his aun::?ﬁ_er 1r¥ the feoffraent, or
after had confirmed 1t, and ther¢by had given his affent thereunto,
he or his heires {hould never have avoided it, whether he furvived
his father or no: and if the heire entred upon this ftatute, the alienee
of part might plead that the fervice, whereby the land was holden,
might be fufficiently done of the refidue, and thereuppon iflue might
be taken. And I have feene divers fuch precedents betweene this
alt of Magna Charta, and 18 E. 1.

Then came the ftatute of 18 E. 1. which ena&eth, quod de catero 18 E. 1. de quia
liceat wnicuig; libero homini terras fuas, feu teneméla Sua, fen parté inde €mMPLores terra.
ad voluntatem Juam wendere, ita tamen quod feaffatus teneat terram ;- FUMe
lam, feu tenementum illud de capztali domino per eadem fervitia, et con-

Juetudines, per quee feoffator fuuns illa prius de eo tenuit, e ST partem als-
quam earundem tevrarum, feu tenementorum alicui wendiderir, Jeoffats
ille partem illam immedinte tenear de domine.

Many excellent things are enacted by this ftatute, and all the
doubts upon this chapter of Magna Chartawere cleered, both fta-
tutes having both one end (that is to fay) for the up-
holding and " prefervation of the tenures, whereby the lands were
holden; this att of 18 E. 1. being enated ad inflantian magnatun
Tegi,

I Firft this ftatute of 18 E. 1. doth begin with a d¢ cztero licear,
which proveth that before it was not lawful to alien part, unles {ufa
ﬁc:en_t were left, and thi> approveth the aforefaid commen opinion,
that in that caie, the heire might enter, otherwife this chapter
of Mapna Charta, had been in vaine and this ¢ ceezero liceat, had
not needed.

2 That by this flatute of 18 E. 1. the proaibition and penalty by
this chapter of Magna Charta, to avoide the ftate of the feoffee ig
taken AWaYy ; de certero liceat, E5¢.

3 The point aforefaid of the.common law, that the tenant
:ﬁildélm alien parcell to hold of the lord, is by this act of 18 E. 1.

red,

4 Another point of the common law is by this at altered,
i_at{Wher ¢ by the common law, he hath aliened parcell to hold of

imielfe, this is taken away, and the alienee fhall hold of the lord

P10 particul,.

5 Where the tenant had liberty, and eletion by the comnll:n { 67 ]

- W



67 ’ Magna Charta.. Cﬂp 32_

law to make a feoffement of the whole, to hold either of himfelf;, o
of the lord, now this liberty and ele¢tion 1s taken away, for by thi;
act the land mufl be immediately holden of the lord.

Ragiflr. 268. 6. Thatthe king is bound by this act. and this appeareth by (},

F-N.B.z234.  Regifter, that the kinz cannot charge the feoffee of part with i
entire rent, but there lieth a writ de oneraiido pro rata portione : Ly,
the king may graunt lands to hold of him{elfe, for he is not re.
firained by this a&l, for hereby no man is reftrained, but he whig)
holds over of fome lord, and the king holdeth of none.

But then here rifeth a queflion, if by this chapter of sy,
Charra, a fine for alienation accrued to the king upon an alienatjop
of the kings tenant in capize, and now this reftraint (as hath beey
faid) being taken away; how can that prerogative {tand when the
foundation, whereupoen it is buile faileth ?

But hereunto it 1s anfwered. 1. The reftraint of Magra Chara,
Sfecandum quid, as to the avoydance of the {tate of the feofiec by the
heire, 1s taken away, as hath been {aid, but not fimpliciter, for in
re{pect of the king, the fine for alienation remains due, and hee.

17 E. 2. ca. 7. with agreeth conftant and continuall ufage. 2. The ftatue of 1 E.

} B 3eubilue g enacteth, gue deformes de tielx terves et tenements alien foit reajcnubis

P Jine prife in le chawncery, and though it faith (deformes ) from hence.
forth, that was not, that any fine was due before, but, as hath been
{a1d, to take away the queftion of the forfeiture.

After this act out of the oflice of the remembrancer of the exche.
quer, writs of guo titulo ingrefjus ¢/f, to help the king to his reafon-
able fine, iflued out of the exchequer, to know how the feoffee
came to the wnole, or part of the land, and of what eftate, whercupon
the feofiee was driven to plead to his great charge and trouble, and
therefore upon conference had with the kings officers, and the
judges, it was ordained, that {ceing the kings tenant could not alien
without licence, for if he did, he fhould pay a fine, that for a licence
to be obtained, the king fhould have the third part of the value of
the land, which was holden realonable, and the feoftee fhould pay
the fame becaufe his land was otherwile to be charged, and he nd
of the trouble and charge by the writ of guo titulo iungreffus ¢ff; and
it the alienation was without licence, then a reafonable fine by the
ftatute, was to be paid by the alienee, which they refolved to be ore
yeares value, which ever {ince conltantly and continually hath beene
obierved and paid.

'T"his fine was to be paid by the alienee, as hath been faid, or by
thofe that claimed by or under him, and if the fine be not paid, the
Iand fhall be feifcd into the kings hands; and the intent of a par-
liament is always intended juft, and reafonable ; and therefore ifa
diffeifor of lands in capize make an alienation without licence; and
the diffeifee enter, the land fhall not be feiied for the fine, for the
difleifee is in by a title before the alienation, and fo in other Jike

45 E.3.c2. 6. caites. If ke in the reverfion levy a fine of lands holden 1 caf
27 ke 3.C. without licence, the leflee for life fhall not bee charged with thﬁ
fine, becaufe that eftate was before the alicnation, but yet in 2 quid
Juris daniat, the leflee fhall not be compelled to attorne, becaule the
court will not {fuifer a prejudice to the king in like mann®
as if the reverfion had been aliened in mortmain without the king
licence. .

I have bcen the longer in explaining this chapter, becaule i
fcemed fo obfcure to fome readers in former times, that they P
fcg 1t over without any explanation. CAP
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C AP, XXXIII.

O__/'M NE S patroni abbatiarum, qui

habent chartas reguin Anglie dz
advocatione, el antiquam tcnuramn,

wel poffeffionenty habeant earum cuffo-

diam cum [wvacaverint] ficut habere
debenty ficut fuperius declaratum efl,

cap. 5.

cuftody

15 afore declared,

(25 Ed. 3. ftate 3. c. 1)

This atute is intended where the patron, or founder of abbeyes,
or priories by fpeciall refervation, tenureor cuftome, ought to have
the cuftody of the temporaltics of the {ame, during the vacation, as
many patrons and founders intimes palt had. But if the king be

founder, he ought to have the temporalties during the vacation, of

common right by his prerogauve.
If the king and a common perfon joynin a foundation, the king
is the founder, becaufe 1t 1s an entire thing. ‘

[f 1 common perfon found an abbey, or priorv, with poflefiions of

(mall value, and the king after endow 1t with great pofleflions, yet
the common perfon is founder., If a comunon perfen found a
chauntery, and after the king tranflate it, and make 1t a monaf-
terv, and endow 1t with pofleflions, yet the common perfon 1s 1in

law the founder, becaufe he gave the hrft living; fo if the tran{-
atien be feom regular to fecular, we/ e contra.

CAP. XXXIV.

ULLUS capiatury aut impri-
Jonetur propter appeilum farminee
(1), de morte alterius quam vIre fui.

her hufband.

(Bro. Appeal, 5, 17, 60, 683, 104, 112, Raff; Ent. 43)

For this word, Appeale, fee the firft part of the Inftitutes. Atthe
common Inw before this ftatute, a woman, as well as a man might
}]ﬂv:: had an appeale of death of any of her aunceftors, and there-
fore the fon of a woman fhall at this day have an appeale, if Le be
heire at the death of the aunceftor, for the {fon is not difazbled,
but the rmother onely, for the flatute faith, proprer appellum feemi-
“@.  Vide more of thisin the firft part of the Inflitntes.

; %. F‘](?tﬂ. faith, Feemina auten dr morte viri fai inter brachia fua
Aerfecti, et nou aliter poterit appellare; and therewith agreeth the

Miror, Britton, and Bra&on.

ﬂg‘ESCF the firfk part of the In titutes, fect. 24.
3% B30 14, 28 K, 3- 8%, 3 Ei 3. Coron. 337, 20 H, €, 46,

JI- IEST, G By

* Fleta ubi "upra, Mirror, cas 5. §

L L patrons cf abbics, which have

the king’s charters of England

of advowfon, or have old tenure or
policflion in the fame, fhall have the
of them when they fall void,
as 1t hath been accuftomed, and as it

Mirror, ca, 5. §
2. F.IN.B. 3.
44 E. 3. 24.
33 Afl.23,

50 Ali. p. 0.

Ag E. 5° 244

O man thall be taken or impri-
foned upon the appeal of a wo-
man for the death of any other, than of

Sce the firft part
of the Inftituces,

{:6t. gco..

Glanv, lib. 14.
c. 5. 35 E. 24
Cores 335.

17 E. 4 1,

20 1. €. 13-
Stamf. Pl. Cor.
58, 59. Braét.
e 4. tole 148.
Irii. fo. 535,
Fler. 1. 1. ¢ca.

2. &0 G, 2, § e
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By inter brachia in thele auncient authors, 1s underftood the wife,
which the dead had lawfully in pofleflion at his death, for fhe mog
be his wife both of 11qht and in pc ﬂ"eﬁmn, tor 1n an appeale, unpy;
accouple in loialf matrimony, is a good plea.
| A 'woman at this day may have an appeale of robber}f 8¢, for
fhe 1s not reftrained thereof.

This wiit of appeale of the death of her hufband, is annesed t

CY WldOWllOOd as her quarentine 1s.

£ the wife of the dead marry again, her appcalc 1s gone, albeit

the iLLDI‘ld hufband die within the yeare; for fiice mutit before any

r 59 ] wppeale breught, continue farminn wvird fui, uoon whoie death fhe
brings the appeale.

So if fhe bring thc appeale during her wilow-hood, and take
hufband, the appcale fhall abate, and 1s gone for ever.

So likewifc, 1t in herappeale fhe hathjudgement of death zgaint
the defendant, 1f after fhe take hufband, fhe can never have exece.
tion of death agdmi’c him.

Albeit the hufband be attainted of high treafon, or felony, yet if
he be flain, his wife fhall have an appeale, for notwuhﬂandmg the
attainder he was @/r fzus, but the heire cannot have an appeale, for
the blood iscorrupted berweene them.

(1) ﬁ?’ja/f;wzfmm.f;:ff.] A hermophbrodite, 1f the male fex be
predominant, fhall have an appeale of death as heire, but if

the female fexe doth exceed the other, ue appeale doth lie for he:
as heire,

i1 H. 4. 46,

55 1. 0.

CAP. XXXV.

""l:"'f'ff
.-r

‘Z*Q‘ LUS comitatus (1) de cec-
cro teneatur nifi de menfe i mei-
frginy ok néz niyjor tevminus cffe folebat,
aajor Jit (2 );. Nee c?ffngzs VICCLONES,
vl bulivus funs fuciat turnum furm
por Lund: ‘r;,z 1y 721f2 bis i anno, et non

N O county court from henceforth

{hall be holden, but from month
to month; and where greater tume
hath been ufed, there fhall be greater:
nor any ﬂ'lCI‘lH: or his bailiff; fhall
kecp his turn in the hundrcd but

nift in leco debito et confucto, vis. feinel
;,g/r Pafch’y et ’ftrfﬁﬂ rof? feftum 8.
(:'\‘, w1/ {8 f“ﬂ" L’:;E,'N’f[{
trze fiet ad dinm terminian Sansts Mi-
chae 35/ 2 oceafione.  fta fetlicet gicsd
j!ff;{;u;’f hatbeat libevicics fuas quas ha-
buit, wel habere confuevii tempore regis
Flenrici avi noflriy vel quas pofiea per-
g nfu:'t F;‘,-r auteimn ‘U:ﬁt.ﬁ' de frank-
7 Jre (&) wedvlicety gued fax nof-
*:m Lerzeal e, E r:z‘ quoid tithinga teneq-
10 dntegia (50 /'cw’ «ffs L'a;fyf'z)zf, ct
,;-w:::n’ vicecsnics noR querat occafwies
1Ny ot conle ntus fit de eoy qrued wvice-
e hpfere confusvidt (8) de wifn
/5;’0

J‘-IIL;TLI'EL J'-}E...

twice in the year; and no where but
in due place, and accuftomed; that
is to fay, once after Eafter, and agan
after the feaft of Saint Michacl, _lr.i
the view of frankplcw“ {hail 1
likewife “at the feaft of Saint M n.h“
without occaﬁ01, {o that cvery ma
may have his liberties which e bad,
or ufed to have, in the-time of k& :HJ
1€ry our gr..xndfdthc or which b
hath purchalzd fince, “Fhe viowd
frankpledae thall be fo done, thit ol
peace may be kept; and that the 1y th-
ing be wholly kept as it 1 ath b::ut

atcuftoz“ﬁ‘m . and that the Deritie Li;
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Jue facicndsy tenpore H. reg. avi nof-
tri (6 )

69

no occafions, and that he be content
with fo much as the fheriff was wont

to have for his view-making in the
time of king Henry our grandfather.

(Fitz. Leet, 11. § H. 7. f. 4.1 Roll, 201, Cro. El, 125, 2 Leon. 74+ Regift. 175, 127+ F.N. B.

IIF:I. 31 Ed- 3' ﬁ?’tl I.C, 15-)

(1) Comitatus.] Luod modo wocgtur comitatus, olicn apud Dritones
semporibus Roinanorum in regrno iflo Britannie «wocabatur confilatus;
ot quz 2190 VOCARLUY TICCCOMILLS, LLnC LemPporis m*iff—fa?ﬁzfﬁ.r wocabantnr
Sl wero dicebatur wice-cornful, qui confule abferre ipfrus vices fiupplebat
il j il 5 ﬁ?."’ﬂ.

Curia comitatus, 1N SAXO0N, OCYpegemoTe, 7. conilatus conventys.

Ejas duo funt genera, quorum alterum Fodie le conniie court, alterum
Iotsurne dul wijcount, olim foltmote, wulgo nuncupatur; {o as many
cimes o’ wicecomitss is exprefled under the name of curia cormtitatus,
becanfe 1t extended thrcugh the whole county: and therefore in
the red boolk of the exchequer, amongft the laws ¢f king H. 1. cap.
N de g:"szfrﬂf:'éfa: pfacfti.f comitataii, 1t 1s thus Containﬂd, VI,

Sicut antiqua fuerat inffitutione formatum, jalnicri regis imperio wer
off recordatione firmatm, gencralia * comitatuum placita certis locis, et
wicihusy et definilo tempore per ﬁﬂgu{as anni previncias convenire deere,
we wllis wltra fotigaticnibus agitari, aiff prepria reg?s recclfitas, wel com-
une regni commnodian fapiis adiiciant. Luterfint antem cpifcopi, comiies,
redomind, wicarii, ceatenaiis aldermanni, precfelil, prapofiii, barescs,
U T Oresy HREreVil, 6F Coolu M terrarum domini difigerter intendentes,ne
wasesi o imprnitas, aut gravionum pravitas, wel judicumn fubverfio folita
wiiylres laceratione confiniait & agantur itagque primo, debita vera chirif-
Laiitutls jura, fecunds, regis placita, pofiremo, caxfa fugulorum, (Je.
celet enirns Sheryfimote, (1. the theriffes tourne) &is; bandreda, et awa-
pestachia, (1. the county courts) duodeciesin anro congregari.

Aund truly did H. 1. 1av, ficut antigua fuerat inftitutione formatym
for thefe courts of the tourn, and of the ccunty, and of the leete or
view of frankpledge mentioned hereafter in this chapter were very
auncient ;3 for of the tourn you thall readeamongft the lawes of king
Bdw.  Sratutun o quod ibi (feilicet apud le folhmote)) dibent populs
VAL, Te. corrvenire, et fe fide ct facramento nox fradio 10f in unum et
fimal confedeiare, $S¢c. ad defendendum rognum, S e, una cum doniing
fuo rege, ef rerras Juas, et bonores illius omni fidelitate cum co forvare, ef
quod i1, ut domino Juo regi intra et cxtra yeégnum univerfun Britannic
fdeles ¢ welint, 8¢, Hanc legem invenit Arthurus (gui quondam fiit
wclytiffomus vex Britenum ) et ita confolidavit ot confederavit regnum
Britannis univerfum feaper in unum, bujus ligis authoritate expulit
xfr:tbm'm preedictus Saracenos et inimicos a regae, lex enime ifla din fosita
ﬁf-’{, donec Edgarus rex Anglorum qui fuit avus Edwardi regis, illam
Xcilavit, et erexit im lncen et per totum weguum frrmiter obférwari
Pracepit: ef bujus legis authoritate rex Erheldrid. jubito uno et codem
i per unrverfim vegrum Lanos occidit.

By the lawes of king Edward, beforz the conqucit the firft, whidh
fucceeded king Alured, it is thus enacted : -.

Prapofitus quifgue, i. wicecomes Saxcmice gevefa, Auglice [beriff,
f?:f' quartam circiter feptimanan freguentem populi concicnem celebrato,
‘:;*’: que }} s a@iceto &7 nabile, lz'r.f_',@m ﬁﬂgﬂfm cum -dies condifl: adwveniant
Lremate, - -

G 2

Hereby

Inter lezes R,
Ed. Lamb. 124.
2, b, Idemveibo
Corveintus,

12 H, 7. 18,
Lafnb. 135,
Bl‘lttun, o 37‘
Flet. 1. 2. cu,
30, 37.

In hibro rubro,
in Scaccario,
Cde O

[ 70 ]
* 1, Vurndrum
placita

Regis placita,

t« The pleas of
the crowin hol-
den in the (he-
riffes tourn altu,

Lamb. fol. 115

'The oath of ai-
Jegeancein the
tourn or leel.

Int:tleges Edw,
regis. ante conca
I. cap, 11, fol,
Si-



Inter leges Td-
garl regis, €a, g
tu, 3¢

B:itton. cap. 2¢.
Tlcia,iib. 2, cap.
45+ Narlehr,
ca. 1C¢. 51 H. 6.
Eeztrrl. FONLB.
109, Jds

38 H. 6. fol. 7,
CH. 7. 2
Stamt. vt. Cor.

I’hil, & MNlar, |

Magna Charta. Cap. 35,

Hereby it appeareth that common pleas between party and
party were holden in the county court cvery month, which agreety
with AMagna Charta, and other ftatutes and continuall ufage to thi
day.

And amongft the laws of king Edgar 1t is thus concerning the
{heriffes tourn provided.

Celeberrimus ex omni fatrapia bis quotannis conventus agitor, cui qu;.
dem illis dieccefis cpifcopus, ct jenator snterfunto, quorum alt er Jura divi.-
a, fffz‘f,'r Dicancena pﬂlbnff:m ffi'aa.’!a; which alfo agrf:eth with JWag:m
Charta, and other ftatutes and continuall ufage.

By that which hath been f{aid, it appcareth that the law made by
king Il 1. was (after the great heat of the conqueft was paft) but a
reftitution of the auncient law of England: and forafmuch asthe
bithop with the fheriffe did goe in circuit twice every yeare, by
cvery hundred within the county (which alfo appeareth by this
chapicr of Magna Charta in thelc words, turnum fuum per bundreda,
Ie.) it was called tour, or tourn, which fignifieth a circuit, or per.
ambulation. '

Now let us perufe the feverall branches of this chapter,

(2) Nullus comitatus de catero tencatur nift de meife tn meifem,
et wbi mejoir teiminus effe folebat, major fit]  This (as hath been
{:id) is an affirmance of the common law, and cuftome of the
realme.

Comitatus.] Here comitatusis taken in the common fenfe for the
ceunty court,

‘Ihat the realime was divided into counties long before the raigne

o king Alured, viz. in the time of the auncient Britons. Sce the
tirls past of the Inflitutes, feét. 248.
Lt iehi iajor terminus, 3¢ This 1s altercd by the ftatute of
2 8. 6. wherdby itis provided that no county court fhall be longer
de ferred, but one month {rom court to court, and fo the {aid court
fhall be kept every month, and none otherwife. _ ]

By which at every county of England, concerning the time
i";f the ikceping of the county court 1s governed by onc and the fame
G

And there 1s to be accounted 28 dayes to the legall month in this
caie, and not according to the month of the kalender.

(3) Nee aliquis wicccomes, wel balivus fuus faciat turnun: fuun per
Lundredum, nift bis in anno, cf nci nifs in loco debito et confucto, Uik,

. Semel poft Pafeh. ot iterum po/tfeflume S j Dichaclis. ) W here this branch

i'ﬂith,_/é’mc’fpa_‘/f Pafcr. e 'The ftatute of 21 L. 3. expl_ainetf] 1t
viz. one time within the month after Eafler, and another time witll-
in the month after S. Michzel, and if they hold themn In any o_tht‘r
manncr, then they fhould lofe their tourn for that ume, which 15 a8
much to fay, as the court fo holden for that time, fhall be utterly
void, and the theriffe fhall Jofe the profits thereof.

Nift iz lico cenfucto.] This remaineth to this day.

LPer bundreda,] How hundreds, and the courts of the hundreds
firflt came, fee hereafter in this chapter. |

Et wijus franciplegii tunc jiar ad illum terminum Sanfli Mfcf'ﬂf/”r
(¢} 1t hath appeared before, that of auncient time the fherifie
had tw o great courts, viz. the tourne, and the county court: after
wards for the cafe of the people, and fpecially of the hufbandmal,
that cach of them might the better follow their bufinefle in thelr

feversll degrees, this court here fpcken of, viz, view cf {r:&nl;_
: p.caghs
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pledge, or leet was by the king divided, and derived from the
tourn, and grausted to tne lords to have the view of the tenants,
and refiants within their mannors, &c. So as the tenants, and re-
fants fhould have the fame juftice, that they had betore in the
courn, done unto them at their own doores without any charge or
15 of time, and for that caufe came the duty in many leets to the
lord e certo lete, towards tne charge of obtaining the graunt of the
{aid leet.

S likewife, and for the fame reafon were hundreds, and hundred
courts, divided and derived from the county courts, and this the
king might doe, for the tourn and lect both are the kings courts of
record : and as the king may graunt a man to have power fencre
olocita within a certain precindt, &c. before certain judges, and in
a manner excmpt it from the jurifdiftion of his higher courts of
jultice, fo might he doe in cafe of the tourne, and hundred courts :
{5 as the courts and judges may be changed, but the Iawes and cuf.
tomes, whereby the courts proceed, cannot be altered. And as the
county court, and hundred court are of one jurifdiétion, {o the
tou:ne, and leet be alfo of one and the fame jurifdiction; for der:i-
valiva potcflas eff cjufdemn Jurifdiflionis cum primitiva.

The ftyle of tue tourn is curia franc. plegiz doniini regis tent apud
L. corant vicecomite in turno fuo tali dic, &&'c.  And thereiore 1in fome
hoolzs 1t is called the lecte of the tourn. And therefore where the
theriffe ityled his court, zurn. wicecom. tent. tali die apud L.Sc. 1t was
refolved that it was infuffictent for that this word tourn 1s but
the perambulation of the fheriffe, but by the right f{tyle of the
‘ourn, it appcareth that the tourn and lzet have but one ltyle, and
iae fame jurifdiction, - :

But for want of the knowledge of antiquity it was obiter, 1n 18 H.
6. denicd that the tourn, and the leet werc of one jurifdittion, and
two isitances are there put, viz. that the leec hath conufance of
bread and ale, that is, of the affife of bread and ale, and the tourn
hath not conufance thereof; and the other is, that in the leet they
have authority de prefesnter cg'a.::, gucux n: font lies, abridgcd by Fizn.
@ prefenter cenx, que ne font mifes in le decenrarie.

To th= firft it is cleare, that the breach of the afiife of bread and
ale is prefentable in the tourn, as a common nufance, and therewith
agrectn confiant and cantinuall experience, and reafon proveth,
that the derivative cannot have conufance of that which the pri-
mitive had not, unlefle it be given by fome at of parliament
il herewith agreeth'the flyle of the tourn, and the authority of
later bool:s, | " ' |

Astothe fecond, it is ill reported in the book itfelfc; but if it
be Intended as Kirzh. abridgeth 1t, then it 1s cleare that i the
tourn they that be not put iuto the decennary may be inquired of,
for, as hath been often {aid, the {tyle of the rourn 1s, cwria wifus frans-
rieg’s and the derivative cannot of common right have more then
Lic primitive, .

But both of the tourn and the leete, this may be truly faid,

Tempora mutantur,tS nos muramaur in illis ;

¢) C e, e s . : .
WHdque Vera inflitatio iftins curie evanuit, et velut umbra ejufdem ad
babemus quidem fenatus confultum, fed in tabulis repofitune,

buc emanet »
2t tan

B

quam gladium in wvagina reconditum.
1 Now jet us return to our Magna Charta.
. G 3

'S

7%

13 H. 4. 39.

13 H. 4. g. hb.
11, fO. 45, God-
freycs caie.

Rerula.

31t H. 6. Leet
11. 8 H. 7, 11,

6 H. 7. 2,
S H. 7.1.

[ 72 ]

Mirror, ca. :. §

10.

1S H. 6. abbr.
b}' F. Lcer. Is

4 E. 4. 31,
22 U, 4. 22
12 H. 7. 38.
2% H. 8. Dijer_

.13. b,

Pafch. 5. Jace.
1b. fue 78, Bul_-
leins cale. -
Cicercs



 gaalilay
j il

B“lirror, cos Te

.
™ L T |
g‘. ]TI L'H"l.: L\.l'l 5.

e

4

‘6 II- :rri ':-l E: 3'

f -1-

D SIS R

I: |' e

A S

1T 0. T I8

-

‘ -fl -

I]} 1 } » .‘"j -

™ : - [] 1|F

l (Y ; I"'l 'zl'..

4 - -!"I""‘l'.

Bra lib, 1.

t, 1040 e deares
Canrnt tole 18

1g. int. 1L‘:',f.‘?

L D *t‘_';:-lb r],
T2, L (e il:-'
Y . L Braci.
woloter.e Loaah,
Vool COIlbL b o

CCLU Y,

Blaﬂn {‘L'}l IS- I?t

Afacna Charta, Cap. 3¢,

Er @ifus de fraic® pleoio tunce fiat ad illum termizzm Sandti Michack,
&9c.] itis to be obferved that the precedent branch 15, that wic.
CCHIES HoN _/r‘}.:r.fm' Tnyiziir for hundredun: nifr ..f‘f'.f iz annog, as hath been
faid, viz. jfmel po Pafeh® et iteirun pofl jeffum Sanlti Mickaclisy this
clauic extendeth to the enqguiry of fclonles, common nulances and
ciher mifdeeds, the view of frankpledges, and to all things inquir.
alile in the tourn. Now by this claufe it 1s provided that the ar-
ticle of the tourn concerning the view of frankpledge, being here
vn.deritoed in a particular fenfe, fhall be dealt withall by the {heniffe
in his tourne but once in the ycar, viz. at the tourn holden after
I fter, and {o it hath been formerly expounded: and tnercfore it
was well refolved in za H. 8. that this claufe of the flatute of
R Chairte, 13 to be underflood of the leet of the tourn, and not
of cther leets, and fo without queflion is the law holden at this day,
that he that claimes aleet by charter, muft hold it at the {ame dayes
whiich are contaned in the charter, and he that claimes 1t by pre-
{cription may claime to hold it once or twice every yeare, atany
fuch davesas fhall upon reafonable warning be appointed, 1if the

{

uirce hathibeen {o, {fo that it hath been kept at uncertain times, or
clieitought to b kept at fuch certain dayes and times, as by pre-

fcription hath beon certainlyv uied; and the next words to this clanl:
bee, ita foilicet quod quilibet Fabeat lilertates  fuas, quas habit,
{S'e. doe explaine the meaning of this chapter, that 1t extended nct
to the leets of the fubjects, but they fhould have their Iiberties, as
before they hads and this allo appcareth by the conclufion of this
chapter, ef guod vicecones, (& v. contentus fit de co qued swicecoines balir
CONfu Ui e ~v.f;’fﬁ _/:m_jhf.'ﬁf.:’r: » {o-as 1t muit be «vyis _/:"-"fﬁ-’*': the {herifls
view, which of necefiity malt he parcell of the tourns and 1t 1sfai
i tie Mirrer, that this view of frankpledge (parcell of the tourn)}
theuld be made once every yeare.

(=) Liat antem wifus de franc’ plog’ o, e ] Lere 1t appearetfl
tiat the view of trankpledge thould have two ends, 1. Luod pay
nofivd teneatny. 2. Qucd trithinga tereatuyy integia. )

_ FFor the firfk, that the kings peace migint be kept; the right in-
{riturien of the view of franke pledge, and whereon the name cane
15 to be confidered, which is as followeth, .

F.r{z;:fi plegite i Liberi fidej:fiares, free fureties or pledg2s; ::z;nd
heve 1t s faid fae wifus de Sfraucis plegiis, ita {Lilicct quod pax nyre
tencatur, that s, let the view of pledges or iurctics for free-men b2
mare, {fo that our peace may be holden: ncw the inftitution hercd)
for the keeping of the kinos peace, was, that ¢cvery free-man,
his age of 12 yecars, fhould 1n the Jeet (if he were in any) or 1n the
tourne, (1f he were not in any leet) take the oath of alleageance
t:e king, and that pledges or fureties fhould be found, in maane!
hereatter expreifed, for his truth to the king, and to all his peopi
Gr clfeto be kept inpiifen: this franke pledge confifted molt con-
mouly of ten houtholds, which the Saxons called Thecthung, in tic
worth parts they call them Zewmentale, in otlier places of Englflﬁi
9.:5ug, here in this chapter Trirdinga. i decemwvirale colligiv®:
whoteof the maficis.of the fine funilies (who were bound) werc of
tihe Saxons called Freodorsd, which in fome places is to ths day
called five Barrizve. 1, Fres furety, or franketledge, and the Hl.’iﬂiff
¢i the tenth houfhould was by the Saxon called by divers namcs, vis
cir,f;i;-m‘,{'w;;gf::::;:, to this day in the weft called T ythingriak; and
Lilonbeofod avd Frechoricr, 7, Capitalis plegins, chicfe plcdgﬂ*‘;‘frh
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