Cap. 2. Petit Treafon.

whereof one to be of the quorum, in their open feflions may re-
form the panell returned by the fherif to inquire for the king, by
putting to and taking out the names of the perfons fo impanelled
by the difcretion of the faid juftices, &c. and that the fherif fhall
returnn the panells fo reformed. This a&t extends only to juftices

of gaol delivery, and of the peace: the body of the act for offenices
is generall and evident. #7/e 11 H. 7. cap. 24.

Nota Leftor, that the aforefaid parliament of 11 H 4. begun in
quindena Fillari, anno 11 H. 4. and the fame tearm, viz. Hil. 11 H.
4. fo. 41. 1t was according to the {aid aét of 11 H. 4. refolved by
Galcoign chief juftice, and all the reft of the juftices, that an in-
diétment of felony found by an inqueft before ¢ H. 4. whereof one
was outlawed of felony, and another was acquitted by the generall
pardon, [o as they were not prob: et legales homines to enquire as the
law willeth, and after the party had pleaded not guilty to the felony,
it was awarded, that all the indi¢tmenis by them found, were ad-
nulled and made void. Herewith agreeth Stanford in his pleas of
the crown, fo.87. and 88. Vide F. tit. Indiftment 25. and Co-
ron. 89. and Brook ut. Indi¢tment 2. Note the aét {aith, that
they were outlawed before themielves, {fo as the court may take
knowledee thercof of themfelves, or of any other, as amicus curie -
but the {afeft way for the party indifted i1s to plead, upon his ar-
raignment, the ipeciall matter given unto him by the ftatute of
11 H. 4. for the overthrow of the indiétment, with fuch averments,
as by law are required, (agreeable to the opinion of the I.ord
Brook. Ubi furra.) and to plead over te the felony, and to require
councell lcarned {or the pleading thercof, which ought to be granted,
and alfo to require a copy of {0 much of the indiétment, as {hall
be necetlary tor the framing of his plex, which alfo ought to be
oranted.  And thdde Lows made for indifferency of indicters, ought
to be confirued favourably, for that the indiétment 1s comimonly
found in the ab'ence ol the party, and yet it is the foundation of all
the reft of the proceeding.

To draw to an end concerning tryals: it is regularly true, that
bv the common law the tryall fhall be in the county, where the
indiétment is taken: and by the aforefaid act of 3¢ Fl. 8. treafons
and mifl. rifions of treafons committed or done out of the reaim, &c.
thall be enquired of, heard, and determined before the juftices of
the king’s bench, &c. Now the cafe fel out upon this {tatute to
be thus: #* one was indiéted before the juftices of the kings bench,
at the tearm holden at Hertford, by a jury of the county of Hertford,
tor divers high treafons committed out of this realm, and after the
tearm was adjourned to Weftm. in the county of Midd., The
queftion was, by which of the counties the partv indicted fhould be
tried: and it was refolved, that he thould be tried by men of that
county where the mdictiment was taken. Jut otherwiie it 1s upon
the {iatute of g El. ca. 1. the cafe being, that Horn bifthop of W inch.
tendred to Edmond Bonner late bifhop of London, 1n the county
of Surrey, within his dioces the oath of [hpremiicy according to
the aét 1 Eliz. which Bonner refufed, and this was certified by the
bithop of Winch. into the kings bench, then fitting at Weit-
minfter in the county of Midd. Now, by the ftatute of g El. he
that refufeth the oath is to be indi‘ted of a premunire by a jury of
Midd. as a jury of that county might doe for anv offence done In
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Petit T'reafon. Cap. z.
that county, and extendeth only to the indiétment, where the
words of the act of 335 . 8. be, [{hal be enquired of, heard, and
determined, ] the queftion upon the ftatute of ¢ Eliz. was, if Bonner
fhould appear and plead not guilty, by what county he fhould be
tried, whether by a jury of Midd. where the indiétment was, or by
a jury of Surrey, where the oftence was committed; and refolved
that he fthould be tried by a jury of Surrey : for the ftatute of g El.
extendeth to the indiétment only, and leaveth the triall to the com-
mon law, which appointeth tire tryall to be, where the offence is
commi:tted, and {o a manifell diverfity between the two cales: for
regularly by the common law in all pleas of the crown, deber quis
Juri fubgacere, ubi deliguit.

It 15 now neceflary to be known, how prifoners (to {peak once
for all) conumitted for treafon, or any other offence ought to be
demeaned in prifon.  Bracton faith, folent preefides in carcere con-
tinendss damnarey, ut in vinculis contineantur, fed husufmodi interdiéia
Junt a lege, gquia carcer ad continendos, non ad yuniendos haberi debeat :
And in another plice he {aith, Cume autem taliter captus coram juflic.
eft producendus, product mon dobet licatis manibus, (quamvis inter-
durns geflans compedes profier evafionis periculum,) ct hoc ideo, 1ne vid atur
coaltus ad aliquan: purTationen: Julciprendam.

* It iclons come in judgement to anfwer, &c. they fhall be out
of irons, and all manner ol bonds, {o that their pain fhall not take
away any manner of reafon, nor them conftrain to anfiver, but at
their free will. ® And in another place he faith, and of prifoners
we will that none fhall be put in irons, but thofe 4, which fhall be
taken for felony, ortrefpafs in parks or vivaries, or which be found
In arcrages upon account, and we defend that otherwife they fhall
not be punifhied nor torisented. € Oummes auntess attzchialiles licee
wicccuinite i prifan v cuflodlyey el vien tamen ad protiend’, fed ad cuflo-
diend’y “eo 4 Lt s an abufe that prifoners be charged with irons,
or put to any pain before they be attainted.

¢ Quidam facordos arraniatus de peloria pofuit fo fuper patriam, €3
puflice Hberatur a ferris.
And there is no difference in law, as to a prieft and a lay man, as
Lo 1rens.

E Prefeatnt qusd wbi quidant Rober tus Baylens de Tancfby captus fuit,
i prifona cafiri Lincoln detentus pro qiodan: debito flatut. mercator i
i cnfedia Lo, LBoteler conflabulcrit cajivide Lincoln ibi precid. Tho. le
Dot poficit ifSrene Rubertuan i profundo gaole inter lenones in il pri-

C.

o

Jonear contra * foroian datur. &Fc. et eodem rrofunds drifrct, quetefque

tedenr Xodorins / colt firemr cnme o ol 4O 5. ques el _/E?:’f.:;f.:‘ pEr extor-

ﬁbf.’i*fff .

So os bercby ot apncareth, that where the law requireth that a
proivner fheuld be doptan g lea 'S ardla enfledia, vet that that mutt
be without o or tonment to the prifoncr.

Fereupon two quettions do arife, when and by whom the rack
or brace i rhe Towor was broush in.

T'o the drit, Join Holld carl of Huntinedon. was by king
L1 6. created dukz of Eaeter, and anno 26 H. 6. the king granted
to him the chice of the ceoniftablefhip of the Tower: he and Wil-
llam de la Poole duke of Suttolk, and others, intended to have
brovgat i the civill lawes. For a beginning whereof, the duke of
lxetor beirg condable of the Tower firft brought into the Tower

the
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the rack or brake allowed 1n many cafes by the civil law: and Hollenfhed.
thereupon the rack is called the duke of LExeter's daughter, becaufe p2- 070 &c.

lnnocentem ¢€o=
he firlt brought 1t thither. _ .

To the fecond upon this occaﬁon, Sir John Fortelcue chicfe %*I:,.i}z.zzli:{ﬂr'
juftice of England, wrote his book in commendation of the lawes zz. fo. 24.
of England, nd therein preferreth the fame for the government of
this countrey before the civill law; and particularly that all tortures
and toriments of parties accufed were direétlv againft the common
lawes of England, and fhewed the inconvenience ticrcof by fear-
full example, to whom I refer you being worthy your 1&1(]111“ So
as there is no law to warrant tortures in this fand, nor can the) be
juftified by any prcﬁ:llption being fo lately hrour:fht in.
And the poet in deicribing the iniquity of Raddmanthus that
cruell judge of hell, faith,

Caflizatque, anditgue dolos, fubigitque fateri. Virgil,
Firft, he punifhed before he heard, and when he had heard his
deniall, he compelled the party accufed by torture to confefle it.
Butfar otherwife doth Almighty Goad proceedpaﬁgnam rews diffamatus g e 16 1. a
e 1. Pocat. 2. Interrcgat. 3. Judicat. To cnnd..ldt. this point, it &c. [.hn 5. < 1.
1s agair’t Magna Car ta. cap. 2. Nullus lider homo, ¢, aliguo mods Nurquid lox
deferuatury nec f:pf;r Cun: :é:;;*mj nec fuper cum mittcmus, nifi per legale MO judicat
judicium parivm fuorwin, auwt per legem terree.  And cu_cordmr.rly all h;r:;”;z:;.”'.”,b
the {aid anclent :mthors are againft any paine, or torment to be put prog e
or infli¢ted upon the prlfoncr before attainder, nor after attainder,
but according to the judgement. And there is no one opinion in
our books, or judiciall record (that we have feen and remember)
for the maintenance of tortures or torments, &c. Prodt e S s
. . . reditor iHudie
And now, to conclude this chapter of treafon. Tt appearcth in yerbis, dum ver-
the holy furptme that tray tors never profpered, what good foever bera cudie.
they pretended, but were moft {everely and Cxemplar'lv pumfhed: ax
As * Corah, Dathan, and Abiram, ljy miracle : dirupia cff terva ful
frrfzém corurty ¢f (I;E:zr.ﬂ_r 73 fm 1 devorauit zz’fa.r, &G, B Athalia the
daughter of Amri, interfeila eff plalio. © Bagatha and Thara againft
Affuerus . ap;f*ﬁfw eff uterg; corun in patibule. 4 Ablolon "iU'EllIIﬂZ
David.  Sujpenfes in arb:re, et Fond infrxit tres lanceas in corde eilus.
€ Aghltophtl W 1rh Ablolon acainft David.  Sw/foendio znzeriit, he Sam. j-
hanged himfelfe. f Abiathar the traiterous high prieft againft So- [ 36 ]
lomon. Abiatiar facerdoti dixit rex, €5¢. gt quidian vIr morlises, ¢ o = .
Jed hodie te non interficiam, e, Erecit €rgo Scloyzen Abiathar, wt non g ., ch 20T
effet facerdes. & Shemel againft D..lvxd, oladio interfeflus. b Ziumri < 6. ;r{?; ]i
wrnit Ela, who burnt hlﬁlﬁflfe. 1 "Theudas (gui occifus cffy et cir- “g? &ec. 45f° )
citer 400 gui crededant ciy difperfi funt et redalii ad nihilum) and M Regum 16.
Judas Galilieus, ipff periit, et omnes quotquot confenferunt eiy difperf 2 &ec. 18,
Junt. Laftlvy ¥ Judas Hcarioty, fFcundum nomen cjus vir occifion’s, the Act. Apoft. 3.

B 4 . . . . 6437,
trn}‘tf)l‘ of travtors. fiic gam/ W prﬁ;fzf arrumn de mercede ini- E;g Apoft. 1

qmmnf Jit.€, B f_/‘*f){/-f.f crepurl mmediui, ot dj"u 2 funt omnia vifcera 13. Math, 27. 3
w; lagueo fe fufpen-

I’erufe over all our books, records, and hiftories, and you fhall ditd Rui ’”-’ff”"
! 5 F Ll
finde a prmc:lple in law, a rulein 1'eafun and a trr.l In experience, infidias in fa

am, id facit gued
that treatfon doth ever produce fatal and ﬁnal deftrudtion to the Uf— ;nfaﬂmmﬂmif,_

fecnder, and never attaineth to the defired end, (two incidents infe- firans pavem in
parable thereunto.) ¥ And therefore let all men abandon it, as the g¢wa iple webitur.

moft poifonows bait of the devill of Hell, and follow the precept in £ quem fa-

hol ctunt aliera p: ri=
104y cula cavutum.
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Mifprifion of Treafon. Cap. 3.

holy {cripture, Fear God, honour the king, and have no company
with the fedicious.

~ See more of treafon in the next chapter of Mifprifion, &c. and in
Principall and Acceffory, in the title of Judgement and Execution :
and the chapter of Monomackia, Single Combat, &c. the refidue
of this act of 25 E. 3.

C A P. I

OF MISPRISION OF TREASON.

ISPRISIO commeth of the French word me/pris which pro-
perly fignifieth neglect or contempt: for [mes] in compofi-
tion in the TFrench fignificth mal as mis doth in the Englifh

tongue : as mifchance, for an ill chance, and {o mefprife is ill ap-
prehended or known. In legall underftanding it fignifieth, when
one knoweth of any treafon or felony, and concealeth it, this 1s
mifprifion, {o called, becaufe the knowledge of it is an ill know-
ledge to him, .in refpect of the fevere punifiment for not revealing
of it: for in cafe of mifprifion of high treafon heis to be imprifoned
during his life; to forfeit all his goods, debts, and dutics for ever,
and the profits of his lands during his life : and in cafe of fclony,
to be fined and imprifoned. And in this fenfe doth the {aid fta-
tute of 1 & 2 Ph. and Mar. {peak, when 1t {aith, Be it declared, and
enacted, by the authority aforefaid, that concealement or keeping
fecret of any high treafon be deemed and taken only mifprifion of
treafon, and the offenders therein to forfeit and {uffer, as in cafes
of mifprifion of treafon hath heretofore been ufed. * But by the
common law concealment of high treafon was treafon, as it appear-
eth in the cafe of the lord Scrope, an. 3 H. ¢. and by Brafton,
ib. 3. fo. 118.b. and 119 a.

* It 1s milprifion of high treafon, for forging of money, which
neither is the money of this realie of England, nor currant within
the {ame.

> Mifprifion of high trcafon in concealing of a bull, &c.
the f{tatute.

© It 1s {aidin 2 R. 5. that every treafon or felony includeth in it
a mifprilion of treafon or felony. Therefore if any man knoweth
of any high treafon, he ought with as much fpeed as conveniently
he may to reveale the fame to the king, or fome of his privie conn-
cell, or any other magiftrate. And mifprifion in a large fenfe is
taken for many great offences which are neither treafon nor felony,
w hereot we fhall {peak more hereafter, being in this place reftrained
to mi{prifion of treafon.

oee John Comiers cafe, Dier 2g6. That the receiving of one
that hath counterfeited the king’s coine, and comforting of him
knowing him to have counterfeited the king’s coine, is but mif-
prifion.

Sce more of Mifprifion of Treafon in the chapters of High Trea-
fon, and of Principall and Acceflory.

See

CAYL.



Cap. 4. Compafling to kill the King, &ec,

C A P. 1V.

Felony by compafling or confpiring to kill the
King, or any Lord, or other of the King’s
ounfell.

- \ I"X'T hercunto we have thought good to {peak of the ftatute of
2 M. 2. the letter of which liw enfueth.

‘e, E" ORASMUCH as by quarrcls made to fuch as
Lave been in great authority, office, and of counfell

with kinzo o f this realme, hath enfued the deftru&tion of kmgs,

and the Lmdumfr of this realme; fo as it hath appeared evi-

descr, when compadiing of the death of fuch as were of the
Kil_ L irae {ul:m_ ts was hadl , inedeftrultionof the prince wasima-
A N bx,r* and for the moft part it hath growne, and been
¢ coitoo_d by envie, and malice of the kuws own houfhold-

fo. . ona , as now of late fuch a thing was llL.cly to have en-

fued : * and for fo much as by the law of this land, if atuall
aveds be not had, there 18 no remedy lor 1uch falfe compaf-
THRE > imaginations, and confederacies had ay .anft any lord, or
any of the kinr‘re counicll, orany of the kings great officers in his
houitvoldy as Geavard, G r.._llfm':;jnnd uwmptroller and {o great in-
cony cntencies iight enfue, if fuch ungodly dcmeanmg fhould
not be {travdy punifhed before that actuzll deed were done.
Thercfore 1t is ordained by the king, the lords fpirituall and tem-
porally, and the commeans of the faid parliament aflembled, and
by auwonty of the fame, That from hence forward, the
{teward, treafurcr, and comptrolicr of the kings houfe for the
trime being, or one of them, have full authority and power to
cunquire by twelve fad men, and difereet perfons of the chequer
roll of the kings henourable houthold, 1if any {fervant admatted
to be his fervant fworne, and his name put into the chequer roll
of s houthold, whatloever he be, ferving in any manner, of-
fice, or roome, cnuted, had and taken, under the {tate of a
yord, make any confederacies, compaflings, confpiracies, or
Imaginations with any perfon or perfons, to deftroy or murder
the Mnrr, or any lord of this realing, or any other perfon {worne
1o the kings Couu{(_ll, (teward, treafurcr, or comptroller of the
kinrs houle; that if it be Found before the faid fteward for the
time beling, by the faid twelve fad men, that any fuch of the
kings fervants as is abovefaid, hath confederated, compafled,
(‘O'hpll‘ed or imagined, as 1S abovc(ald that he fo found by
that inquiry, be put thercupon to anfwer.  And the fteward,

treafurcr, and compiroller, or two of them have power to de-
termine

37
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Compafling to kill the King, &c.  Cap. 4.

termine the fame matter according to the law. And if he put
him in triall, that then 1t be tI’lE‘d by other twelve fad men of
the {ame hou[hold and that fuch mi{doers have no challenge,
but tor malice.  Andif fuch mifdocrs be found guilty by con-
feflion, or otherwile, that the faid offcnce bf‘judbed felony, and
they to bave judgement and exccution as felons attainted ouyglit
to have by the common law,

This aét divideth 1tfelf into two generall parts, viz. the preamble,
and the body of theact.  In the preamsble three things are to be
obhferved.

1. That by quarrcls made to fuch, as arc in great authority, of-
fice, and or con-iell with the Mines ol the reaimy have enfued the
deftruction of thie kings, and the undoing of the realm, as in the
recoids of parliaiment, and Liftories of I g K.z, R.o 2. king H. 6.
&c. vou may read.  And as king W liam Rufus was flain in the
new forelt by the ¢lance of an arrow, {o the overthrow of the king,
&c. hath folowed Ly glances, and confequents, when the tow of
deflrudtion hath been aia.ed at the overtlirow of th()ﬁ: who were in
oreat authority neer about, and dear to the King, not daring in di-
reft manner to a'm at the i hing himf{celf, Therefore, the firfi con-
clufton is, that when the anp“ﬂmg of the decath of {uch, as were
ot the Kinc's trire {uljedes was had, the deftruction of the prince was
unagined thereby,

2, That ior thc moft part, it hath grown by envy and malice by
the king’s own hml’]mld fervants: and the reafon thereof i s, for
tit 1hrv being ot the Lings houfhold, have greater and readier
eans aither ln night, or l)) day to :I(It:mf {fuch as be of great au-
thoxm, and neer about the king: and fuch an attempt and con-
{piracy was before this pmlnment made by {fome of this kings houf-
hold fervants, and great mifchief was like thercupon to have cne
fucd, which was the caufe of the making of this act.

2. The conclufion of the preamble 15, that by the law of the
[and, if actuall deeds be not had, there 1s no remedy for {uch falfe

Com m('mrr , &c.  Thisis a true declaration: for the bare conipi-
racv of the death of any lord or other of the king’s councell, or of
the {teward, treafurer, or comptrolier, unlcfle thw had been flain
indeed, wos no felony befere this act, and {o refolved upon the con-
tempt dud confpiracy aforefaid.

In the body of thivit, fix things are enacted.  Irft, that the
ol cndor mule }m ¢ three quan ies. 1. Lle muft be the kings {er-
viant fworn,  z. Flis name muft be put in the cheque roll of the
hqur, hou(ol 1 3. e muit be under the {tate of a lord : and if
Jic Lor“piir with aov othery that s not of the kings houfhold, vet
s the confpiracy within this af, but he of the ]~..mrr s houlhold is
onlv the felon within the purvien of this {tatute, as 1t appeareth by
the words ol the {ratute.

secondly, againit what perfons the offence made felony by this
aft is to be committed : and 1in number thev be four. To
deftroy or murder the king. By thisadt it exprefsly appeareth by the

judgement of the whole p'lllld[l]ult that befides the confederacy,

compafling, coafpiracy, or imagination, there muft be {ome other
overt aét or deed tendmfr thereunto, to make it treafon within the
ftatutc of 2 5 I, 5. And ercfore the barc canfederacy, Con“ipdﬂmn

0 conipiuacy,



Cap. 4. Compalffing to kill the King, &ec.

confpiracy, or imaginations by words only, 1s made fclony by
this aﬁ But 1f the con{pirators doe provide any weapon, or
other thing, to accomplifh the:r devilifh intent; this and the like
js an overt act to muke i1t treafon. 2. Any lord of this realme
being fworn of the kings councell: for by the purvien of this
act, he muft be alfo of the kings councell: this is underftood of
the kings privy councell, and o throughout the adt. 3. Any
other Of the I{mgs C(Jllllt..t.l]. (that s, the l«:mffs nrivy councell) be-
ing under the degree of a lord. 4. The iicwmd treafurer, and
comiptroller of the kings houfhold, being great ofﬁcers though

they be not of the kmg s councell.

Thirdly, the third generall part exprefleth the perfons to whom
power is given to enquire and determine this felony.  The {fteward,
treafurer, and comptrolier, or any one of them may enquire. And
they or two of them have power b}f this alt to hear and determine the
fame : and though the words be for the inquiry, that they three,
or any of them, &c. yet an indiétment taken before two of them
is good, becaufe it 15 for advancement of juitice. And this aét is
in nature of a conunifiion to them, for other commiflion they need
not to have : and this yvou mav ice in divers other acts of parlia-
ment of hke nature. If any the houfhold {ervants confpire the
death of the fteward, wreafurer, and comptroller, vet by force of
this aét thev are judges of the Lmzic and none othr_r can be, and
in that cafe, they will aflift themﬁ;—:lvm for their di reﬂ'lon, with
foime grave and learned men inthe laws., Butif the death of any onc
of them be compalled, then it s more convenient that it be heard
and deternsinad betore the other two.

Fourthly, the fourth part fetterh forth, firft, how the mquiry,
and after, the trial thall be nyade, that 15, that the inquiry muft be
made by twelve {ad men and difcreet perfons of the cheque roll of
the kines houflhold: and when the offender hath pleaded not
ouilty, the trvatl {hall be by the like perfons.  And here though
this act limiteth the inquiry to be by twelve, yet if 1t be inquired
of by more than twelve, the pftfentment 13 Uood but the tryall
muft be by twelve only.

Fifthly, no challenge fhall be made, but for malice.

Sixtbhly, by the context of the whole aét, the confpiracy, that
is to be heard and determined by this act, muit be plotted to be
done within the kings houfhold.

The offender againit this ftatute fhall have the beneft of his
cicrey : for wheniocver felony is made by any {tatute, and the
beneht of clergy 15 not C*{r)rt.i-;.lv tuken away, the oﬂlnder thall
have his clergv.

See the ftatute of 3 & 4 F. 6. whereby amongit other things in
fome cafe it was hu h treafon, and in fome cafe felonv, to in-
tend, or goc abott to kill, or imprifon any of the kings privy
cmmcc]l, &c. from which fclonv, the benefit of f'mc"cmrx, and

¢ lrcrqv was tuken away : but thefe treafonsand felonics are repealed
by the ftatute of r Mar.

C AP

18 E.

3. 1.

21 Afl, 17.
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Of Herefie. Cap. 5.

C AP, V.
CF IIEIRZESIE.

~ONCERNIN G herefie five things fall into confideration.
Firft, who bc the judges of hercfie. Seccondly, what fhall be
adjudged herefie.  Thirdly, what 1s the judgement upon a
man convicted of herefie. Fourthly, what the law alloweth him to
{ave his life. Fifthly, what he fhall forfeit by judgement againft him.
Touching the firft, an herctique may be conviéted 2 before the
archbifhop and oather bifhops, and other the clergy at a generall
{ynod, or convocation, as 1t appeareth both by our books, and by
hlﬂ'Dl"V See the ftarute of 2¢ H. 8. cap. 19. revived by r El.
cap. 1. .
b And the bifhup ol every dioces may conviét any for herefie,
and fo might he have done belore the ftatute of 2 H. 4. ca. 15. as
it appeareth by the preambie of that aft 1n thefe words.

~Gg. a. 1 Bloca. 1. 9 Vid, 27 H. 8, ca. 9. F. N. B. Ubi fupra. 5§ ki ca, 25. 10 H. 7.
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2. Nar. tir. Heety 1.

Whereas the diocelans of the faid realme cannot by their

juri{diction  fpirituall,  without ard of the faid royall ma-

jefty, fufhciently correct the fd falte and peiverle people,
(1. hcretiques named befoire) becaufe the faid falfe and perverfe
people doc goe from dioces to dioces, and will 1. appear be-
fore the faid drocctans, but the fame diocelans aml their juri-
diction {prrtuall, and thL keys of the caurch with the cenlures
of the famc, doc utterly contenn and defpife.

Now that {ftatute doth provide, that the digcefan of the {une
place, fuch perfon or perfons, &c. may caufe to bLe arreited, and
under {afe cuftodv in his prifons to bhe detained.  From this a&
and other adls and auihoritics qtm!fd in the marcent, thefe two
conchifions are to be {0 vhored,  Forir, that the dlou: tan hath jurif-
diction of herelv, wnd foat hath been put inure inall queen Eli-
zabeth's rejen e and accordingly it wis refolved by Flemming chief

frice, T anfield chicl Laron, Wl s, and Crook _]'lﬁlu_:«-., ik

0. I Roan the cate of Lo gate the }-uurqlir, and that upona con-
Vilﬂ-‘iﬂﬁ ]1 .{HLJ [ e lJlllchH‘* Ol I'LIL{‘ II‘ \i l,t Oi (/t: A:’;ff}lf(}{ﬂf}f-
XJ;’[‘F?I,—}’G (}Oth L('_ bL‘CHI‘éL”}. th‘.’l[ 's'kll!]"!l?ll: thﬂ' ﬂid O]C thﬂ :11’51: Uf:

2 H. 4. the diocefan couid impriton no perion accufed of herefv,
hut \1"15 to procced againit him by the cenfures of the (hm(..h.
And now feeiny, that  not only the faid act of 2 H. Ao
but 25 IT. 8. ¢. 5y are repealed, the diocefan cannot im-
prifon any perfon accufed of hereiv, but muft procced againft
him, as he micht have done betore thr;ﬁ: ftatutes, by the cenfures
of the church, as it appearcth by the faid aét of 2 H. 4. ¢. 1¢.
Likewife the {fuppofed ftatute of ¢ R, 2. ¢. ¢. and the {tatutes of
2 H. 5. c.7.25 II.8.c.14. 1 & 2 P'h. and Mar. c. 6. are all re-
pealed, fo as no ftatute made againft heretiques ftandeth now in

force ;



Cap. 3. Of Heiefie.

force: and at this day no perfon can be indifted, or impeached
for herely before any temporall judge. or other, that hath temporall
jurifdiétion, as upon perufall of the faid ftatutes appeareth.

Every archbithop of this realme may cite any perfon dwelling
in any bifhops dioces within his province for caufes of herefy, if
the bifhop, or other ordinary immediate thereunto confent, or if
that the fame bifhop, or other immediate ordinary, or judge doe not
his duty in punifhment of the fanre.

2. Touching the fecond point, if any perfon be charged with
herefy before the high commiffioners, they have no authority to
adjudge any matter or caufe to be herefy, but only fuch, as hath
been fo adjudged by the authority of the canonicall {cripture, or
bv the firft four generall councells, or by any other generall coun-
cell, wherein the fame was declared herefie by the exprefle and
plain words of the canonicall {cripture, or fuch as (hall hereafter
be determined to be herefy by parliament, with the affent of the
convocation : for fo it is exprefly provided by the faid aét of
r El. And albeir this provifo extendeth only to the faid high
commiffioners, yet feeing in the high commuflion, there be fo
many bifhops, and other divines, and learned men, it may ferve
for a good direftion to others, efpecially to the diocefan, being a

fole judge in fo weighty a caufe.

40

21 H. 8. ca. g.

No manner of order, at, or determination for any matter of | g| ¢4 ;.

religion, or caufe ecclefiafticall, had or made by the authority of
the parliament in arnwo 1 El. fhall be accepted, deemed, inter-
preted, or adjudged herefy, {chifm, or {chifmaticall opinien, any
order, decree, ientence, conftitution, or law (whatfoever the
fame be) notwithftanding.

There was a ftatute fuppofed to be made 1n § R. 2. that com-
miflions fhould be by the lord chancellor made, and direfted to
fherifs, and others, to arreft fuch as fhould be certified into the
chancery by the bifthops, and prelates, * mafters of divinity, to
be preachers of herefies, and notorious errors, their fautors, main-
tainers, and abetters, and to hold them 1n ftrong prifon, until they
will juftifie thenmelves to the law of holy church. By colour of
this fuppofed a&t, @ certaine perfons, that held, that images were
not to be worfliupped, &c. were holden in ftrong prifon, until they
(to redeem their vexation) miferably yeelded before thele mafters of
divinity to take an oath, and did {ivear to worfthip images, ® which
was againft the morall and eternall daw of Alnmughty God. We
have faid (by colour of the faid fuppofed ftatute, &c.) not only in
refpect of the faid opinion, but in refped alfo, that the faid {up-
pofed act, was in truth never any act of parliament, though it was
entred in the rolls of the parlinment, for thatthe commmons never gave
their confent thereunto.  And therelore in the ¢ next parliument,
the commons preferred a bill reciting the faid {uppoied aét, and
conftantly affirmed, that thev never aflented thereunto, and there-
fore defired that the faid {uppofed f{tatute might be amented, and
declared to be void : for they protefied, that it was never their in-
tent to be juftified, and to bind themfelves and their fucceflors to
the prelates, more then their anceftors had done in times gilﬂ': and
hercunto the king gave his royall alfent in thele words, Y pleiff ax
qoy.  And mark well the manner of the penning the act : for fee-
tng the commons did not affent thereunto, the words of the aét be,
III. Iwns. 5 1t

s R. 2, ftat. 2.
cap. §. repealed
by 1 E. 6. ¢. 12,
& 1 Ehz. ca. 1.
“ In dicbus iliis
Mafters of divi-
nity {and batche-
lors of divinity)
now doétors of
divinity and
batchelors.

2 Rot, clauf,

19 R. 2. m. 17.
in Dorf.

> Exod. 20. 4.
Levit. 26, 1.
Deur. 5. 3. &
16, 22,

Pial. ¢7. 7.

1 John g. 2 1.

¢ Rot. Parl.

6 R. 2. nu. 62,
I.de 7 H. 4. nu,
62. ROtt Pﬂ.ﬂ.
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Of Herefie. Cap. .

Tt 15 ordained and aflented in this prefent parliament, that, &c.
And {o 1t was, being but by the kine and the lords.

It 1s to be known, that of ancient time, when any alts of par-
hament were made, to the end the fame might be publithed, and
underftood, efpecially before the ufe of printing came into Eng-
land, the a&ts of parliament were ingroffed into parchment, and
Lundled up together with a writ in the king’s name, under the
great {cal to the flierif of every countv, fometime 1n Latin, and
fometime in French, to command the fherif to procliim the faid
ftatutes within his bavliwick, as well within hiberties, as without.
And this was the courfe of parliamentary proccedings, before
printing came 1 ufe in England, and vet it continued after we had
the print, till the rcign of H. -.

Now at the parhament holden in § R. 2. Tohn Braibrook bifliop
of London beine lord chancellor of Engiand, caufed the {aid or-
dinance of the king and lords to be inferted into the parlia-
mentary writ of proclamation to be proclaimed among{t the alts
of parliament: which writ I have feen, the purclofe of which
writy after the recitall of the a@s direé&ted to the fherif of N. is
111 t}lt?{‘t‘ “’C}I'dS. I\r{?j f:raff;;{r_r 1T s C‘GHEG?YZI:(I.& _ﬁ:}f‘ Grelinationes tir o=
nitns ef fingrlis fuis articulis inviolabiliter eobfervariy tibi pracipimus
grod prcdiflas concirdias, frve ordinationss in locis infra balivam tram,
no: melins expedive wolteris, tam infra libertates, quam extra, public’
proclamari, ef teneri facias jnxra formam praouotatan.  Lofte rege apnud
IWoftm. 26 May, amno yeon: regts K. 2. 3. But in the parliamen-
tary proclamation of the adts paficd in wre 6 R. 2. the {aid aét of
6 R, 2. whereby the {aid fuppofed ot of ¢ R. 2. was declared to
be void, is omitted : and afterwards the faid fuppofed act of g R. 2.
was continuaily printed, and the faid a& of 6 R. 2. hath by the
prelates been ever from time to time kept from the print.

Certain mien called Lollards were indiéted for herefy, upon the
faid ftatute of 2 11. 4. for thefe opinions, viz. Quod 1sn e/f s -
toviin ad Sanétun: Thomam, nec ad Sandtain Mariam de T} alfughar:
peregrmari. 2. Nee imagines erucifixi ef aliovum fanéforum adoave, 3.
Nulli facerdoti confiteri nifi foli Do, £7c.  Which opinions were
fo fur from herefy, as the mukers of the ftatute of 1 Lliz. had grea
caufe to himit what herefv was.

And afterwards they thought not saod to contain thefe opinions
in any indi¢tment, but indicted them in general words, one of
which 1ndiétments as to lollardry and herely followeth.  Furas
Jicunt _/}t ey eorm _/;?L'?‘(TI;';F,?I{;{}'H, r;nr:rf A R. E. D. Lollards vt ,f:'!f';"
heeretict die Jovis pif hebdvnadam Pafchea, anno 1egnr regis H. . zors
rﬁﬂguqﬂnm 2016, agud Abendon iz ¢’ Ber ks z'ng'a *.:r:',rlrr._ﬁz{/a ef p?'ﬂr’f:"f‘ﬂﬂr
wt communcs proditeres, et infurreflercs confpivaverunt, imaginatri fuerun:,
et ad invicem confeederaverunt cum guamplurimis proditoribus illis a/ffs-
ciatisy ct felontbus de corum c-amitiva, et corum Jalfa malitia preecogitata,
ut communes wifdiatores altarum wicvem, ad fidem catholicam d-flricen-
damy et 1bidem falfv et preditoric ut communes proditovesy et felones didé:
d’ni regis fecerunt, et foripfermnt diverfas falfas billas, et foripturas foi:-
tiofas, ct nonnnlla fidet et doltrine Chrifiiane contraria continentes, ¢t co
populo domini regis publicandas et credendas falfo, damnabiditer in u':-
verfis locis, <iz. in civitatibus London, Savwm, et villis de Coventria
Marlcburghy nequiter pofucrunt, fixcrunt, ef projecerunt, ac indies fic fori-
bere, qﬁgcrf: cl p!‘tg;'fc: re ¢f poneres mon cojfanty nes /brmidam} & ,gmv{ff '

Friet?hs
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mam majeflatis, et corone dignitatis regis noftri offenfam, et Chriftiane
Sider ludibriuvm, et pacis difli domini regis perturbationem, et omnium
Chrifti fidelium imjurianm et contemprumn.  Which generall indiétment,
and all other of like form were utterly infuflicient in law: for
albeit the words of the ftatute be generall, vet the indiftment muit
contain certainty, whercunto the party indifted may have an
anfwer.  Alfo where the parties are indilted, wt communes infidia-
rores viarum, that alfo is infuflficient, as it appeareth by the ftatute
4 H. 4. ca. 2.

John Kevferwasexcommunicated by the greater excommunication [ 42 ]

betore Thomas archbifhop of Canterbury, and lepate of the apol- pgjen. 5 E. 4.
tolique fee, at the fuit of another, for a reafonable part of goods, Rot. 143. Co-
and fo remained eight months: the faid Keyfer openly athrmed ram Rege.
tiat the faid fentence was not to be feared, neither did he fear it. 17 ”t;:‘”“b‘h
And albeit the archbifhiop, or his commiilary hath excommunicated parte boRorime
nie, yet before God I am not excommunicated : and he faid that he
fpake nothing but the truth, aud it {o appeared; for that he the
la{t harveft ftandins {o excommunicate, had as great plenty of wheat,
and other grain, as any of his neighbours, faying to them in {corn
(s was urved againft him) that a man excommunicate fhould not
have fuch plenty of wheat. The archbifhop denying thefe words
to be within the {faid aét of 2 H. 4. did by his warrant in writing
comprehending the faid caufe, by pretext of the faid a¢t commir
the body of the faid Keyfer to the gaol at Maiditone, for that
({aith he) in refpeét of the publifhing of the {aid words, diZuzm
lohannem non immerito habemus de heercff fufpeétum. By realon
whereof the faid John Keyf{er was imprifoned in Maid{tone gaol, and
i prifon detained under the cuftody of the keeper there, untill by
his counfell he moved fir John Markham then chief juitice of Eng-
land, and other the judees of the king’s bench, to have an Habeas
cerpres, and thereupon (as it ought) an Halbeas corpus was granted :
upon which writ the gaoler returned the faid caufe, and {peciall
matter, and withall, according to the writ, had his body there.
The court upon mature deliberation perufing the {aid ftatute, (and
upon conference with divines) refolved, that upon the faid words
Keyfer was not to be {ufpeét of herefv, within the faid {tatute, as
the archbifhop took it.  And therefore the court firft bayled him,
and after he was delivered : for that the archbifhop had no power
by the faid aét for thofe words to commit him to prifon.

Hillary Warper being an inbhabitant within the parifh of S. Mich. 11. H. ~.
Dunftars in the Weft, held opinion and publifbed there, and in Rot. 327. In
divers other places, guod non tencbatur folvere aliquas Jdecimas cura- oMM banco.
tory five ecclefice parochiali ubi inhabitabar. W hereupon Richard bi-
fhop of London commanded Edward Vaughan and others to arrelt
the faid Hillary Warner : by force whereot they did arreft hm, and
detained him in prifon a day and a night, and then he efcaged.

Hillary Warner brought his aétion of falfe imprifonment againit
Edward V aughan and others: in bar whereof the defendants
pleaded the ftatute of 2 H. 4 and that the plaintif held and pub-
lithed the opinion aforefaid ; which opinion was, contra fidem catho-
licam, feu determinationens fandte ecclefie, and that the dEf?Ildants,
=s fervants to the faid bithnp, and by his commandment did arreft
the plaintif, and juftified the imprfonmenc: whereupon Hillary

Warner the plaintiff demurred in law, and after long and mature deli-
O beration
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Of Herefie. Cap. ¢.

beration it was by Brian chief juftice, and the whole court of com-
mon pleas adjudeed, that the faid opinion was not within the faid
tatute of 2 I1. 4. for that it was an error, but no herefy. W hich
I have the rather reported, for that the reporter of this cafe did not
only mifreport the time of the bringing of the adtion, but the
{tatute, which was the ground of the matter in law, and leaveth
out the judeement.  The record it felf is worthy the reading.

Upon that which hath been faid touching the faid {tatute of
n 11I. 1. four conclufions doe neceffary follow.  larft, that feeing,
that many opinions were by the bifhops tmken to be herely, which
in troth had no fhadow of herefv, and fo miltaken, and unjuftly
extended by the bifliops further than the purvicn, and true mten-
tion thereof, as Ly that which hath been, and might be {ard, ap-
peared, the makers of the 12id aét of pwrliament of 1 Il had great
reafon to limit (as hath been faid) what opinions fhould be judged
herefy by authority of that commifiion grounded upon that act.
Sccondly, that if anyv ecclefiafticall judge or commiflioner {hall by
pretext of any ftatute, or other caufe, commitany man to prifon, up-
on motion in court on the behalf of the party imprifoned, the judees
ol the common law ought to grant an Hlubeas corpus for him: upon
the retorn of which writ, if it fhail appear to the judges, that the
neprifonment is well warranted by law, the party fhall be remand-
ed: and if the imprifonment be without warrant of law, then the
party oucht to be delivered.  “Thirdly, if the imprifonment be not
warranted by law, the party impritoned may have his ation of
falfe tmprifonment, and recover his damages.  Fourthly, that
when an act of parliament is made concerning matter meerly (1=
vitually as hercfie, &c. yet that aé Leing part of the lawes of the
realm, the faime fhall be conftrued and interpreted by the judges
of the common lawes, who ufually confer with thofe that are
learned i that profeflion. But let us now defeend to the third point.

3. To the third, # It appearcth Ly Bra‘ton, Britton, Fleta,
Stanford, and all our books, that he that is duly conviét of herefic,
fhall De burnt to death.

4. To the fourth. ® The ecclefiafticall judge at this day cannot
commit the perfon that is conviét of herefie to the fheritte, albeit
he be prefent, to be burnt; but muft have the king's writ de /e~
retico combarendo, according to the common law: for now all aéts
of parliament (as hath been faid before) zgain{t hereticks are re-
pealed. And the reafon wherefore herefie is {fo extremely and
tearfully punifhied, is, for that gravius eff aternam, quam temporale.:
Ledere majcfiaters = and hercfis ofF lepra anime. ¢ "The party duly
convicted of herefie, may recall, and abjure his opinion, and there-
by fave his life, but a relapfe is fatall: for as in cafe of a difeafe of
the body, after recevery, recidivation is extremely dangerous: fo in
cafe of lherefie (a difeafe of the foule) a relapfeis irrecoverable. And as
he that is a leper of his body, is to be removed from the {ocicty ot
iren, left he Mould infe&t them, Ly the king's writ e Zleprofs amo-
vendo : 1o he that hath Zepram animer, that s, to be convicted of
herefie, fhall be cut off; left he fhould poyfon others, by the
King's writ &z heretico combursndo.  Dut if the heretick will not after
conviétion abjure, he may by force of the faid writ ¢ de haretico

comburen.do be burnt ¢yithout abruration.

3. Asto the fifth, ¢ The flatute made in the 2 year of H. s.
£aQ-

pr.

¢ Vid, Do&t et
5ad. iib.2.ca.zq,
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cap. 7. whereby the forfeiture of lands in fee-fimple, and goods, and  Br. tit." Forfei-

chattels was ¢iven in cafe of herefie, {tandeth repealed by the a&
x Eliz. cap. 1. The books that fpcak of this forfeiture are grounded
upon the {faid aét of 2 H. 5. which then ftood in force, faving
£ R 2. which was betore that ftatute : for there, though Belknap
swore, per ma foy fi home foit mifcreant, fa terre /7 Jorfeitable, et fe
Séigniour avera ceo p. woy deftheate; yet was his opinion never holden
for law: for ncither lands, nor r.rooda * betore the making of
that {tatute of 2 H. 5. were forfeited by the conviftion of IIL‘I"Lﬁ\‘?
becaufc the proceeding therein is micerely {pirituall,y pro falute m:im.:z',
and in a colrt that 1s no court of record.  And theretore the con-
viction of herefie worketh no forfeiture of any thing that is tempo-
rall, viz, of lands or goods. § [For what caufe the faid hereticks
were ¢alled Lollards vou mayv read 1n Caudries cafe, and Linwood
thereto agreeth. * And 1t is to be obferved, that 1n proceeding
againft Lollards, th- prelats, befides their opinlons, did charge them
with hainous offences : as confpiracy with multitudes ot people,
infurreétion, rebellion, or fome other treafon, or great crimes.

We have ipol{cn thhb nch of this ..llfl"lli'ﬂCI]" “becaufe there be
divers w '111{*1111{1‘ oplmonb comumlw {on:¢ of tl:eﬁ: pomtb, that are
notagreeable to the law, as 1t (tandeth at this day.  See the fourth
;:nt of the Inftitutes, cap. Chancery, in the articles againft Car-

cinal YWoolfey, artic. .1,4-

C AP. VL

Of Felony by Conjuration, Witcheraft, Sorcery,
or Inchantment,

HE firft aét of p'ulu.mtmt that made any of thefe offences fe-
lonv, was the f{tatute ? 3 . 6. which was repealed by the
{tatutes of 1 E. 6. cap. I"‘. and 1 Marie. But ° before the

conqueft 1!: was {everely punifhed: {fometimes by death, fometimes
Ly esile, &c. € And after, it was made felmw by the ftatute of
5 ILhiz. dmi againe by 1 Jac. which repealeth g Eliz.

A conjurer is he that by the holy and powerfull names of Al.
mighty God inveokes and conjures the devill to coafult with him, or
to do {oimce aét.

A witch is a perfon that hath conference with the devill, to con-
fult w 1th hlm or to do fome aét.

11 antator, 1S hE‘ or {he qm c'mf.wzznf'fr;, aw! can-
francilis :/z 2NGIEN! (T /'*.r at. I hﬁ"», were of ancient time called carw fr;f?,
becaufe 1n thofe cLu es their charmes were in verfe,

Carminibus Circe focios muetavit va/f.r.

v charmes in rhvime (O cruell fates!)

Circe transform'd Ulytles mates.
And again. Carmina de caelo poffint detrudere lunan.

By rhiynies they can pul down full {foon,

From Iolr'.r Ikv the wandring moon.

* A {orccerer, b/},rfmgfr g:rm 2et1frey _/amé s in cantationibus dee-
L 3 IHONTS o

f‘ ture 11! 2,

Stan. pl. cor. 33.
I. 2 Mar. Br,
tir. Heefie,

f Vid. hereafrer
incale of piracy.

5 Lib. 5. Cau-
dries cafe, fol.
25. bh.

~rH.s. fo. 6.4,
Rot, Parl. 5 H.
5.nu. 11. in the
exlc ot Sir j"a}.rn
Oftl(u{fff-

Pafcii. g H. 6.
_/abr.' -bb,]rp;
ca;2, &c, Rot.

Parl. - H. 4.,
nu. 67.

11 H. 4. nu, 29.
3 H. 5. nu. 39,
1 H 6. n . 2Q,
* 33 H 5, ca
3. 1 E. 6.

cap. 12,

b Inter ieges
Atlveredr, fo. 27,
Edwardi et Gu-
thruni, cap. 171.
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Exod. cap. 22.
317. Deut. ca. 18.
10, 11, 12.
Num ca.=21.
23. 1 Reg. ca.
15. 213.
< Linwood de of -
ficio arch-prefb.
§ Ignorantia,

* Mir cap. 1.

}. 5. & cap. 2
9 12. & cap, 4.
3 De majettie.
Brit. fo. 16 b,
& 71

¥Y.N. L. 269. b.

¢ Int. leges Tdw.
Ca. 171. fo, 45,
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6. fo. 60

& Canuti cap. 3,
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45 E. 3. 17, b,
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1 Chron. chap,
]D- vi- 131 I4l

1 Reg 1¢.23.

1 Jac. cap, 132,

Conjuration, Witchcraft, &c.  Cap. 6.

monis. 'Thou fhalt not {uffer a witch to live. Non ¢ augurium in
Facoby nec divinatio in [fracl. And the Holy Ghoft hath compared
the great offence of rebellion to the finne of witcheraft.

And bere i1t juftly may be demanded, what punifhment was
againft thele dewhfh and wicked oﬁenders betore thefe f{tatutes,
which were made of very late time.

And 1t appeareth by our ancient ¢ books thatthefe horrible and
devilifh offenders, which left the everliving God, and facrificed to
the devill, and thereby committed 1dolatrv in feck ing advice and
aide of hlm, were punifhed by death. * The Mirror faith, Que

Jorcery et devinal font mwembers e horefie. And there he delcribeth

herelie.  Herefie eft un maunafz et faux crearce furdant de ervvor en la
droit foy Chrifiien : and atter {aith, Le judoement de herefic ¢ff dee arfe
in cendre. And herewith agreeth Britton @ Sorcerers, forcereffes, &
et mifcreants forent arfes. And Fleta: Ch ifiani autem apoflatw, for-
t:legiy et hupufmodi dotradlart debeut, et cond v, And burning then
woyy, and vetis the punifhmient for hereticks,  So as the conuiance

of thefe offences, it they be branches of hercfie, (as the law wa:
then tiken) buongul (as to this day herefie doth) to ecclefiafticall
judees.  In which cafe when they have given {entence, there lieth
a writ de hevitico comburendo.

I have feen a report ol a cafe 1n an ancient Repifter, that in Oc-
tober anno 20 H. 6. Dlurgery Gurdeman of Live, in the county of
Sutioll, was for witcherait and confultition w 1th the devill, after
fentcuce and a rt:laph., Lurnt by the king's writ de heere:ivo conibu-
reneds. ¢ And this agreeth with antiquity, for witches, &c. by the
Linwes Lefore the Lomluef’t were burnt to death.

Aman was taken in Sourhwark with a head and a face of a dead
man, and with a kook ol forcery in his niule, and was brought -
to the kino’s beneh before Sir ]r)hn Knevett tLLn chic! _mPnu. : but
{ccing no “indictment vas acainft hun, the clerks did fwear him,
that irem thenceforth * he fhould nnt h..,. 1 forcerer, ani wus r*c,h-
vered out of prifon, and the head of the dead man and the book of
forcery were burnt at Tuthill at the cofls of the prifoner. So as the
head wnd his book of forcery had the fame punifiment, thar the
forcerer fhould have hud by the ancient law, if he had by his for-
cerv praied in aid of the devill.

Tne holy hiftory hath a moft remarkable place concerning the
lf‘iZIEthd_ on and death of King Saul.  Mortuus eff ergo Saul propecy
prguitates fras, o quod provaricatus fit mandatum Do 121, € e
crflccdcrit illud, "‘f £ infuper PythenifJam corfulucrit, mcfpu{z"wzr 10

{lont o, propler qroid iutevifecit cumy cf tr arflulit reg vme f’;n:.r @l David

Jrlinnr [ai. 50 saul dicd for his tranfgrethon w hicn lie commiitted

agaim" the Lord, cve 1 ag, ainit the w md of the Lord which he kept
not: and alfo for a2fkin: counfell of one *haL had a famihar fpmr
to enquire of 1ty and unil: red not of the Lord; therefore he tlew

i:im and turned the kG nndu.ne unto Dovid the {onne of I{a:.

L

‘herefore 1t had bLUI 2 grear dadeét in Coveriment, if fo great

un-“bm sination had pailed with rupunity.  Aund this 1s the caufe,
that we have proved how and in what manner conjuration, witch-

craft, &c. were punifhed by deatn, &c. before the making ot the
{aicd late {tatutes.

But now let us perufe the flatute made in tle frft vear of king
James,



Cap. 0. Conjuration, Witcheraft, &c.

James, which only ftandeth in force, and divideth itfeif into five
{feverall branches.

1. If any perfon or perfons fhall ufe, pra&ife, or exer-
cife any invocation or conjuration of any cvill and wicked

ipirit.

" Here the dcvill by the holy, and powerfull names of Almighty
(God is invoked (as hath been fan:l ;) and this invocation, or con-
suration of a wicked fplrlt is felony, without any other aét or thing,
f*we only the apparition of the {pirit.  See W. 1. cap. 41. in the
oath of the champion, c.

2. Or fhall confult, covenant with, entertaine, employ, feed,
or reward, any cvill or wicked {pirit, to, or for any intent or

purpofc.

By this branch, if any confult, &c. (howfoever the wicked
{pirit appeareth and commeth) the{e attions (here nmntloned) witly
or to that wicked {pirit, to or for any intent or purpofe, is tclony

without any other aét or thing.

3. Or take up any dead man, woman, or childe, out of his,
hery, or their grave, or any other place where the dead body
refteth, or the fkin, bone, or any part of a dead perfon, to be
tmploy f:d or ufed in any manner of witcheraft, forcery, charme,

or inchantment.

Albeit the offender that commits thele barbarous and inhumane
dealings with the bodies of the dead, do not aCtually imploy or
ufe them in witcheraft, forcery, charme, or inchantment © yet
if he did them of pmpofe to ufe theretn, it is ﬁ,lom', for the
words of this branch be, [to be imploved c¢r uled in any manncer

ol witchceraft, &c.]

4. Or fhall ufe, prattife, or excrcife any witcheraft, inchant-
mcnt, charme or {orcery, wheruhy any perfon fhall be killed,
deftroyed, wafted, confumed, p:ned, 01 lamed, in his, or her
b.odie, or any part thercof.

By this branch, no other witchcraft, inchantment, charme, or
forcery  (then is before fpecified) 1s hlmw unlefle by means
thereof fome perfon be killed, deftroied, w dfh':d confumed, pined
or lamed, &c. Which wouls have reierence onl} to this Lli".: gu-

nerall Ll..mﬁ:.

5. That then every {uch ofiender or offunders, their aiders,
abetters, and counfellors, being of any the {uid offences duly and
lawfully convicted, and qttamtc_d {hall fuftcr paines of dcath,
as a felon, or felons, and fhall luic the priviledge, and benefit ot

clergie, .,..11:.1 fanctuary.

T 4 f\lbtit
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Conjuration, Witchcraft, &c. Cap. 6.

Albeit accefTories before be here {pecially named, yet acceflories
after may be of this felony, as afterwards is {faid upon the ftatute of
3 H. 5. for taking away of women, and upon the {tatute of 8 H. 6.

tor ftealing of records.
The fecond part of this aét eoncerneth felony in a fecond de-

gree; and the branches thereof are alfo in number five.

1. If any perfon or pcrfons take upon him or them by
witcheraft, inchantment, charme, or forcery, to tell or de-
clare, in what place any treafure of gold or filver fhould or
micht be found, or hadin the earth, or other fecret places.

The mifchiefs before this part of the aét was: That divers 1m-
poftors, men and women would take upon them to tell, or do,
thefe five things here fpecified, in great deceipt of the people, and
cheating and coufening them of their money, or other goods.
‘Therefore was this part of the at made, wherein thefe words [take
upon him or them] are very remarkable. For if they take upon
them, &c. though in truth thcy do it not, nor can do 1t, yet are
they in danger of this firft branch.

2. Or where goods, or other things loft, or ftoln fhould be
found or become,

flerein they become offenders, if they take upon them as afore-
faid. And npte, the taking upon them, to tzll and declare, governe
both thele branches.

3. Or to the jntent to provoke any perfon to unlawfull
love.

Ierein alfo they become offenders, by taking upon them, as is
aforefaid. Here is the change of a new verbe, viz. [to provoke}
{o as the fenfe is, if any per{fon or perfons fhall take upon him o¥
them by witcheraft, inchantment, charme or {orcery, to the intent,

L

to provoke any perfon to unlawfyll love.

4. Or wherebyany cattel or goods of any perfon fhall be de-
{troyed. '

"The letter of this branch 1s this: If any perfon fhall take upon
him by witchcraft, inchantment, charm, or f{orcery, whereby any
cattell or goods of anyv perfon fhould be deftroyed. Although this
be not fententious, vct the meaning thereof 15 to be taken, by fup-
plying thefe words after forcery {any thing]and not to turn [deftroy-
cd ] into the infinitive mood, as thereft be; for then it {atisfied not
the meaning of the makers: for a taking upon them to deftroy
cattel, &c. if thev be not deltroyed, 1s not within the danger of this
act, and therefore muft be fupplied as is aforefaid.

5. Or to hurt or deftroy any perfon in his or her body, al-
though the fume be not eftected or done.

A



Cap. 6.  Conjuration, Witchcraft, 8sc.

As in the cafe of cattel or goods, the deftru€tion muft be (as is
aforefaid) effeted and done: fo in cafe of the perfon of man,
woman, or childe, though the hurt be not effeted, or done; yet
is the taking upon him, &c. to hurt or deftroy any perfon, &c.
within this braach.

Being therefore lawfully convicted.

Here [convifted] is taken in a large fenfe for attainted, and the
rather, for that after in this act the words be [lawfully conviéted
and attainted, as is aforefaid. ]

Shall for the faid offence, &c.

Here are expreflfed the punifhments inflited upon thefe im-
poftors, mountebanks, and cheating quackfalvers, viz. 1. To {ufter
imprifonment by ‘the {pace of a whole year without bail or main-
prize. 2. Once every quarter of the vear thefe mountebanks are to
mount the pillory, and to ftand thereupon in fome market towne fix
houres, and there to confels hisor her error, and offence.

And if any perfon being once convifled of the fame ofa
fences, &c,

Here is alfo [convifted] taken for attainted, for he f{hall not be
drawn in queftion for the fecond offence, to make it felony, till
judgement be given againit him for the firft; for the indiétment of
telony recites the former attainder, and the fecond offence muft be
committed after the judgement. And fo itis in the cafe of forgery
upon the ftatute of § Eliz. and in cafe of conveighing of theep alive
out of this realme, and fome others.

Saving to the wife of {uch perfon as fhall offend in any
thing contrary to this a&, her titlc of dower, and alfo to
the heire and fucceffor of every perfon, his or their titles
of inheritance, fucceflion, and other rights, as though no fuch
attainder of the anceftor or predeceflor had been made. ]

The judgement againft a felon is, that he be hanged by the neck
until he be dead : and albeit nothing elfe 1s exprefled in the judge-
ment, yet by the common law many things are therein implied; as
the loffe of his wives dower, the lofle of his inheritance, corrup-
tion of his blood, forfeiture of his goods, &c. Now a faving will
ferve for any thing, thatis implied in the judgement, as-in this cafe
tor the wives dower, and alfo for the heirs inheritance, and for all
the reft of the things implied in the judgement. But a faving will
not {ferve againft the expreflec judgement in cafe of felony, for that
thould be repugnant; as faving the life of the offender fliould be
voud, becaufe 1t is repugnant to the exprefle judgement, viz. that
he be hanged by the neck until he be dead. Alfowhere the faving
Is to the heir, it is well faved by the name of the heir, becaufe not-
withftanding the forfeiture implied in the judgement, his inheri-

tance is faved, and by confequent the blood not corrupted, for
if

s Eliz. cap. 144
8 Eliz.cap. 3.

[ 47 ]
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47 Of Murder. Cap. 7.

if the blood wevre corrupted, he could not inherit as heir, but not-
withftanding this faving the lands are forfeited during his life.

5 ElL. cap. 14. The f{tatute of g Eliz. for prefervation of the wives dower,
and the heirs inheritance, in cafe of forgery, is penned in this
form. Provided alway, that {fuch attainder of felony fhall not in
any wife extend to take away the dower of the wife of any fuch
perfon attaint: nor to the corruption of blood, or difherifon of any
heir or heirs of any fuch perfon attaint.

2 El ca. 3. The words of the {tatute of 8 Eliz. be, Provided always that
this aét fhall not extend to corruption of blood, or be prejudiciall
or hurtfull 1o any woman claiming dower by or from any fuch of-
fender, &c. Wherein it is to be obferved, that by the avoidance
of corruption of blood, the inheritance is impliedly {faved. See the

31 El. ca. 4. manner of the penning of the a¢t of 31 Eliz. concerning this matter
and divers others.
Sce the ftatute And {urely it 1svery convenient that when new felonies be made

of 5.Jaca. 4. by a& of parliament, that fuch favings or provifions be made botly
for the wives dower, and the heirs inheritance, as were had and
made 1 thefe prefidents.

C A P. VII.
OF MURDER.

 See the 1. pe AVING * now paffed High Treafon, Petit "T'reafon, M iprifion
ofthe Lofbic, for cf Treafon, Felony by the ftatute of 3 H. 7. Herely, and Con-
the word Murder, juration, Witchceraft, &c. we are ncxt in order to treat of
fc€t. 287. and  telonies 1n general: and of all felonies, murder s the moft hainous.
for relony, fecte Jutey leges Canietiy, ca. 61. fo. 118. Cedes manifcfie anmerantur inter
g‘;:tf:"'}':ﬁr;art Seelera wully humano jure capiabilia.  See here, ca. Pardon. And
of Inftit. Marlp,. ©f all murders, murder by poyf{oning is the moft deteftable. There-
ca. 25. Cuft. de fore firft of murder, Murdrum 1s derived of the Saxon word
Norm. cap. 68. ord.

Z_iﬂ;@qﬂffﬁ”@‘ | b Murder is when a man of found memory, and of the age of
Vid. devant. ca. Qicretion, unlawtully Kkilleth within any county of the realin any
Treafon. verb,  Yéafonable creature in reruin natura under the king's peace, with
Quanthome, &c. malice fore-thought, either exprefled by the party, or implicd by
Bratt. 1. 3. fo.  Jaw, fo as the party wounded, or hurt, &c. die of the wound, or
i;‘;” poie fo - hurt, &c. within a year and a day after the fame.

28 Flera, b, > Hereot we will {peak, together with fome things concerning the
cap. 23, & 30.  acceflories to the fame, and leave the refidue to others, that have
Mirzor, cap. 1. written thereot. Now let us examine the principal parts of this de-

§-ca.z. § 1 {(ription
de Appeal de I )

homiade. Tr. 32 E, 1. Coram RegcRot. 15, 25 E. 3. 28, 26 Afi. p. 27. 3 £ 3. cor. 3813,

3t 7. cacr. g H.o7. 1. 120 21 Hogo 310 E. 20 Coron. 389. 1 Ma, Dier, 104. be Sce the
firlt part of the Inftit. 104.

[ 48 ] Kiliing.} As by poyfon, weapon fharp or blunt, gun, crofs-
21‘.3!.1'..’-;. bow, cruflung, bruifing, {fmothering, fuffocating, ftrangling,
RZ!;H;;E&;; drowning, burning, burying, famithing, throwing down, inciting
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Cap. 7. Of Murder.

a dog, or bear, &c. to bite, or hurt, &c. whereof death enfueth,
laying a fick man 1n the cold, &c.

Poyfon, (Fen:num, a venis, quia a venis permeat) is, as hath been
{aid, the moft deteitable of all, becaufe it is moft horrible, and
fearfull to the nature of man, and of all otliers can be leaft prevent-
ed, either by manhood, or providence : and that made Fleta to fay,
Item nec per patriam fe defendere deiet quis de veneno dato, fed tantum
per corpus fuum, eo quocd Initium falli non fuit tam publicum, quod feiri
zoterit @ patria, *c. but tnat 1s not holden for law at this day.

3 ‘This offence was fo odious, that by a¢t of parliament 1t was
made high treafon, and infli¢ted a more grievous and lingring death
then the common law prefcribeth, viz. That the oflender fhould be
boyled to death in hot water: upon which ftatute ® Margaret Davy
a young woman was attainted of high treafon for poyloning of
her muftris, and fome others were bovled to death in Smith .eld
the 17 day of :farch in the {ame veer. But this a&t was too fe-
vere to live long, and therctore was repealed by 1 E. 6. cap. 12. and
1 Mar. cap. 1.

All the auncient authnrs, vbi fupra, of old time defined mur-
der to be, occulta lominis occifio, £5¢c. when it was done in fecret,
{o as the offender wus not known : but now it is taken 1n a larger
fenfe.

Britton mentioneth another kind of murder (which is not holden
for murder at tol, dav) when he {aith: Cene anxs gre favcemcnt pur
lower, ou en autey manmer ount afcun lome damne on fait damner ai
mort, e, vet this is murder betore God.  And David killed Unah
with his pen, and thefe men with their tongue.

I7ithin any county of the realm.] ¢ If two of the kings {ubjelts
coe over into a forain realm and fight there, and the onc kill
the other, this murder being done out of the realm, cannot be
for want of triall heard and determyined by the common law:
4 but it may be heard and determined before the conftable and
marfhall,

If A. give B. a mortal wound in a forain country, B. commeth
into England and dieth : this cannot be tried by the common law,
becaufe the ftroak was given there, where no wifue can come, but
the fame fhall be heard and determined before the conttable and
marfhall : for the words of the ftatute of 13 R. 2. be: To the con-
ftable it pertaincth to have conufance of contralts, concerning
deeds of arms, or of war out of the realm, and alfo of things that
touch arms, or war within the realm, which cannot be determined
ar difcufled by the commmon law,

If a man be itrucken upon the high fea, and dieth of the fame
{troke upon the land, this cannot be inquired of by the common
law, becaufe no vifre can come from the place, where the firoke was
<iven (though it were within the fea pertaining to the realm of
England, and within the liegeance of the king) becaufe 1t 1s not
within any of the countics of the realm. Neither can the admirall
hear and determine this murder, becaufe though the {troke was
within his jurif{diétion, yet the death was infre corpus comitatus,
whereof he cannotinquire: neitheris it within the ftatute of 28 H.
S. becaufe the murder was not committed on the {fea. But by the
faid a& of 13 R. 2. the conftable and marfhall may hear and deter-
mine the fan.c.

4.3

Braft. 1. 4. £
121. Brit. fo.
14. Sece lib.
Intr. Coke 25.
lib. 4. fo. 44.
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C..:l-['.'..
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ErL[ly,
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65. Mic. 25 &
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Of Murder. Cap. 7.

s man had been felontoufly ftricken, or poyfoned in one county,
and after had died in another county, no futhcient mdl&ment
could thereof have becn taken in either of the {aid counties, be-

canfe by the law of the realm, the jurors of one county could not
inquire of that, which was done in an other county. 1t ts provided
by that act that the inditment may be taken, and the appeal
brought in that county, where the death doth happen. Before the
making of this Ftatute, the appeal might have been brought in «i-
ther of the {aid counties, but the tuall muft have been out of both:
but when both counties could not joyn, then both appeal and in-
diétment failed at the common law.

But here be two things to be obferved: firft, that in cafe oftrea-
fon or mifprifion thtlcof or of felony, or mlfprlhon of the {ame
within the realm, the party ought to be indiéted within the fume
county, where the fuét 1s done, and it cannot be alledged in any other
u;unt), then in truth where it was done. And therefore in the cafe
above faid, neither the ftroke, nor poyfoning, nor the death, though
they be tranfitory , can be alledged in the indiétment or appeal, but
whercin truth they w ere done. Secondly, the {tatute of 2 E. 6. ex-
tendeth not where one is ftricken or poyiontd on the fea, or in any
forain kingrlome, and dieth in England, but where one 1s ftricken or
poyloned inone county, and dieth in another

This act extendeth, where the murder, or felony is done in one
county, andanother fhall be acceflory in another county : whercof
y ou m'w read at large in the lord Sanchar’s cafe.

Richarl Wefiton being Sir Thomas Overburices keeper 1 the
Tower of London, did poyfon him in that part of the Tower
whichis within T, mldon R. earl of S. and F. his wife, T'lmtf;
Frankiin and Anne Turner were acceflories before the ﬂtc"c in the
county of Midd. and Sir Gervafe Helwys lieutenant of the Tower
was acceiory before the fadt in London. Now upon this {tatute
of 2 k. 6. ca.24. divers queftions were refolved : firft, it the ac-
ceffory be in Midd. where the kings bench it, and the principall
1s attainted inn another county, the kin 08 bench may try the au,({—-
{fory, as it was refolved in the lord Sanchars cafe, ubi fupra. 2. If
the indi¢tment of the acceflorv be taken in the Kings hench, the
juftices fhall not by force of the ftatute of 2 E.6. write in their
OWIN NaANCs, quica fJaum_/mzr coram regey 3 pion coram jufticiariis, but
remove the record by the kings writ of certiorari. 3. Divers prefi-
dents were fhewn, that where a(,cc:ﬂm ies betore the faét were 1in Midd.
where the kings bcnch did fit, &c. and the attainder of the princi-
pail had been in another county, the juftices of the kings bench
have renovea tae attainder by writ ot certiorar: before them,  Sec
the lord Sanchars cafe, w9/ fupra, and another cafe where the prin-
cipall was attainted in the county of Oxon, before juftices of oier
aud termineor, and the acceflory was m Midd. where the kings
bench tate. 4. Richwrd Weflon being attainted as principall
the city of London, proceceding was to be had agatndt James Frank-
Jin and Annc Tumcr i the Kings bench where they were indicted.
The queftion wus, 1f the Kings bench fhould rentove the record
ot the att. 1im!u‘ of the principall by certiorari before them, and after
the faid earo and his wite thould be tried by their peers before the
lord f{teward, whether the Lord tteward nnf:ht write to the kings
bench for the record of the .;11td1nde1 . for the words of 2 E. 6. be,
Shall write to 1o s recdawny or keepers of the record where

< I
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{uch principall fhall hereafter be attainted or convict. And to pre-
vent all doubts, a fpeciall writ was direéed according to the words
of the aét, to the commiffioners of oier and terminer, to certifie
whether the principall was attainted, conviéted, or acquitted, and

they made a particular certificate accordingly : {o as the record of

the attainder remained ftill with the comnuffioners of oier and ter-

miner in London. g, [t was refolved upon confideration had of

the whole adt, that the words of the act being, the juftices of gaol
deliverv, or ef oler and terminer, or other there authorized, fhall
proceed, &c. the fame extend to the high fteward to write, &c.
The indi¢tment of Richard Wefton was, that he g dic Maii ansio
11 regis . Facobi, €. gave to Sir Thomas Overbury a poyfon
called rofeacre 1n broth, which Sir Thomas Overbury not know-
ing it, received, ¢t ut idem Ri. Wefton praefiatum Thomam QOwerbury
magis celeriter iuterficerety ef murdraret, 1 Junii amno 11 Fac. regis,
cgave unto him another poyfon called white arfenick. And that
Richard Wefton, 1o Julii, amno 11. Fac. regis, gave unto him poy-
fon, called mercury {ublimaty in tavts, &c. wt prad. Thoman magis
coleriter tnterficerety, (5 murdraret.  And that a perfon unknown, by
the procurement, and in the prefence of Richard Wefton, 14 Sep-
temb. 11. fepadidlo, gave to the {aid Thomas a glyiter with poy-
{fon in 1t, called mercury fublimat, &c. wt prad. Thomam niagis
coleriter interficeret ¢t murdraret,  Et pradidd. Thomas Cuerbury de

Jeparalibus vocnenis praedilt. ot operatione inde a pradiél. [feparalibus tem-

poribus, . graviter langucbat ufgue 15 diem. Scptemb. armo t1. fu-
pradifle, quo quidem 1§ dic Septermbris, €5c. preedidtus Thomas de fe-
paraltbus venenis prediéfis obiit venenatus.  And this was refolved to
be a eood indictment by all the juftices of the king’s bench, al-
though it doth not appeare in particular, of which of the {aid poy-
fons he died. I‘or the fuibftance of the mdictment was, whether hc
was poyioned or no, by the faid Richard Welton.  And upon this
indi&tment he wus arraigned, pleaded not guilty, and had judge-
ment given againft him.  And afterward Anne Turner, Sir Ger-
vale Helwys lieutenant of the Tower, and Richard Franklin the
phyfitian, were 1ndiéted as acceflorics before the faét, and arraigned,
and pleaded not guilty: and it fcll out n evidence, that Franklin
had prepared divers other poyfons, then were contained in the 1n-
dictment, as the powder of diainonds, the powder of {piders, lapis
caufticus, and cantharides, over and befides the povfons in the in-
diftment.  And it was refolved, that any of thefe was fufficient to
prove the indictment; for the fubftance of the mdi&tment was
poyfoning, which (as hath been faid) is fecret: fee Machallis cafe
nli fusra, and after verdilt, judgement was given againft all thele
acceflories.  And after, the faid earle and the countefle his wife
were indiéted as acceflories before the faét, and were arraizned be-
fore the lord chancellor of England, and Zac vice, lord high tteward
of England : and upon the arraignment of the countefle, fhe con-
fefled the indi€tment : and when the clerk of the crown did afk
her, What fhe could fay why judgement of death fhould not be
civen againft her? fhe faid, That fhe could fay much againft her
ielfe, but nothing for her felfe.  And then the lord fleward gave
judgement of death againft her, viz. That fhe fhould be hanged
Ly the neck till fie were dead : and adjourned his commiflion, (as
it was refolved he might do by law) untill the next day @ and then

the
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the faid earle was arraigned, and pleaded not guilty, and put him.
{elf upon his peers, who found him guilty: and thereupon the
lord fteward ga-e the like judgement againft him. Which cafe we
Lhave recited the more lareely for two caufes. Firft, for that we
remember not any of the nobility of this realm to have been at-
ta'nted in former times for poyfoning of anv. Secondly, for that
it is the firft cafe that fell out upon the faid aé&t of 2 E. 6. in
cafe of triall bv peers of any that was noble, and the proceed-
ing herein was by great advifement. But now let us return where
we left,

Reafonable creaturce, in rerum natura.]  As inan, woman, childe,
fubjet born, or alien, perfons outlawed, or otherwife attainted of
treafon, felony, or premunire, Chriftian, Jew, Hecathen, Turk, or
other Infidel, being under the kings peace.

2 A mafter of a flnp and divers mariners, &c. were attainted of
murder before juftices in eire, for drowning of many Jewes with-
in the county of Kent. .

b [f a woman be quick with childe, and by a potion or othcr-
wife killeth i1t 1n her wombe ; or if a man beat her, whereby the
childe dieth in her bodv, and fhe is delivered ot a dead childe, this
1s a great mifprifion, and ne murder: but if the childe be born
alive, and dieth of the potion, battery, or other caufe, this is mur-
der: for in law 1t 1s accounted a reafonable creature, 72 rerume
natura, when it 1s born alive. And the ¢ book in 1 [, 3. wa,
never holden for law. And 5 Afll p. 2. 1s but a repetitton of thut
cale. And to horrible an offence fhould not go unpunifhed. And
{o was the law holden 4in Braétons time, §: aligris qut mudiovem praga
nanten: percnfferit, vel i venennm dederity per quod fecerit abortivun, fi
pucrperium gam formatwn fuerit ; et maxime fr fuevit animaturr, facit
onzcidinn.  And herewith aoreeth Fleta: and hereinn the law s
grounded upon the law of God, which {ath, Quicungue effuderit
hwmanum fanguinem, fundctur fanguis illins, ad imaginem guippe Der
creatus ¢off koo, It 2 man counfell a woman to kill the childe
within her wombe, when it fhall be born, and after {he is delivered
of the childe, fhe killeth it; the councellor is an acceflory to the
murder, and vet at the time of the commandement, or councell, no
murder could be committed of the childe iz wtero matris : the rea-
fon of which cafe proveth well the other cafe.

Malice prepenfed.]  Firft let us fee what this malice 1s.

Malice prepenfed is, when one compafleth to kill, wound, or
beat another, and doth it fedate anims.  This 1s faid 1n law to be
malice forethought, prepenfed, malitia precogitata.  This malice is
fo odlous in law, as though it be intended again{t one, it fhall be
extended towards another. * 87 guis unum percufferity cum alivm: per-
cutere vellet, in felonta tenctur,

Mandata recipiunt [2riflam interpretationem, fed illicita latam et cx-
tenfrvcin.  But herein there isa diver{ity between the principall and
the acceflory. Forif A command B, to kill C, and B by miftakiny;
killeth D in ftead of C, this is murder in B becaufe he did the aét:
and 1t fprang out ot the root of malice, and the law fhall couple
the event to the caufe: but A is not acceflory, becaufe his com-
mandement was not purfued ; and his confent, which muft make
him, acceflory, cannot be drawne to it, for he never commanded
the death of D)o But where death enfucth upon that a& which is

commanded,
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commanded, though death it felfe be not commanded, there he is
acceflory to it, for there the commandement is the caufe of death.
Asif A command B to beat C, and he beat him, whereof he dieth 2
the commander 1s acceflory, and therefore the diverfity is apparent,
as to the acceflory. Where death is purfuant, and followeth upon
the act commanded, there the confent of the commander may
well be drawn to 1t, for that the commandement is the mean of
the death. But where death enfueth upon another diftinét caufe,
there the confent of the acceflory cannot be drawn to it, et fic de
caeteris.

Another diverfity there is, when the commandement extends ex-
prefly to the killing of another, and for the better accomplifhment
thereof prefcribeth a mean; that is, to kill him by poyfon, and he
Killeth him with a gun, he is acceflory : for the commandement
was to Kill, which enfued, though the mean was not followed,
finis vei attendendus ¢ff. And the {fubftance of the commandement,
viz. [to kill] 1s purfued : and the {ame offence that was command-
cd, 1s committed. But otherwife it 1s, if the fame offence which
v commanded be not committed. As if one command one to
rob the vintners man of plate, as he 1s to come to a gentlemans
chamber to his fupper with wine; and he breaketh the taverne in
the night, and ftealeth the plate there; the commander 1s not ac-
ceflory to this burglary, for this 1s another offence then he com-
mandcd, and the confent of the acceflory muit be drawn to the
murder or felonyv committed.

2. It muft be malice continuing untill the mortall wound, or the
like be given.  Albeit there had been malice between two, and
after they are pacified aftd made friends, and after this upon a new
occafion fall out, and the one killeth thc other; this i1s homicide,
but no murder, becaufe the former malice conti nued not.

If A command B to kill C, and before the aét be doney, A re-
penteth and countermand his commandement, and charge B not
to do it : 1f B after killeth him, A 15 not acceftory to it: for the
malicious minde of the acceffory ought to continue to do 1l untill
the at done.

If two fall out upon a fudden oceafion, and agree to fight in
fuch a ficld, and each of them go and fetch their weapen, and go
into the ﬁeld, and therein fight, the one killeth the other: 116‘1& 1S NO
malice prEpcnﬁ,d tor the ftetching of the weapon and going In-
to the field, is but a continuance of the f{udden falling out, and
the blood was never cooled.  But if they appoint to fight the next
day, that is malice prepenfed.

ﬂ[ﬂbcc implyed, is in three cafes.]  Firft, 1in refpelt of the manner
ol the th:ed. As i1f one killeth another without any provocation
of the part of him, that is {lain, the law implieth malice: whereof
vou may read lib. g. fol. 67. ”\I’lckﬂllves cafe.  Alfo the poyfon-
ing of any man, whereof he dieth within the vear, implieth ma-
hice, and is adjudged wilfull murder of malice plepenhd One
may be poyfoned four manner of wavs: grfly Ly wafte. that 1s by
eating, or drinking, being infufed into his mmt or drink : awhelitu,
by taking in of brt.&th, as by 4 povionous perfume in a chamber,
or other room: 3. contaltu, b» touching: and laftly, /f.a._ia o/, as by
a glyfter or the like. Now for the better finding out of this hor-
rible offence, there be divers kindes of pov fonk, as the powder of

diamonds,
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diamonds, the powder of {piders, lapis caufticus, (the chief ingre-
dient whereof is {oap) cantharides, mercury f{ublumate, arfenick,
rofeacre, &c.

2. In refped of the perfon {lain. Asif a magiftrate or known
officer, or any other, that hath lawfull warrant, and in doing, or
offering to doe his ofhce, or to execute his warrant, is flain, this is
murder, by malice implied by law, as the fherif, juftice of the
peace, underfherif, chief conﬁable, petit conﬂable, or any other
minifter of the king. If a man kill a watchman doing his office,
it 1s murder: {o 1t 1, if any, that come in aid of the kings officer,
&c. to doe lus otﬁce be {lain, it 15 murder.

3. In refpect of the perfon kithng. If A affault B to rob him
and in refifting A killeth B this 1s murder by malice implied, albeit
he never faw or knew him before. If a prifoner by the dures of the
gaoler, commeth to untnmely death, this 1s murder in the gaoler,
and the layw imphieth malice in refpe& of the cruelty. And thisis the

caufe, that if any man dieth in prifon, the coroner ought to fit upon
his body, to the end it may be inquired of, whether he came to

his death by the dures of the gaoler, or otherwife: all which ap-
peareth in Britton: and this fitting of the coroner continueth till

this day-.

It the fherif, or other officer, where he ought to hang the party
attainted, dccordmg to his judgement and bis chawe will againft
the law, of his own w rong, burn or behead him, or ¢ ra;w:«ﬁ the
law 1in tins cale implieth malice in him. Neither can the ki ing by
any warrant under the great {eal alter the execution, otherwife then
the judgement of law doth direft : for it is a maxime in law,
79t alio mods punratur quis, quam Secundun - quod e habeat condem~
72 L0,
And it is to be known, that 1 cafe of treafon and felony, there
15 an cxjprefle Judgement, and an i1mplied judgement: expretle,
when upon appearance, &c. an exprefle mdgemcnt 1S given
againft mm, guod fufpendatur per collum. Implied, when the offen-
der makes detault, and 1s outlawed, where the judgement 1s, ides
utlagetur; or in cafe of ab_;umtlon quia abjuravit regnamy @ and yet
the like execution thall be in cafe of outlawry or '1b_;111at10n, DS 1M
cafe of an exprefle _]Ll(]ﬂ'E‘lﬂﬁnt and fo it was adjudged in cafe of
a perfon outlawed for telony, he ought ¢ be hanged untill he be
dead, and cannot be beheaded, * and the like 1s 111 cafe of abjura-
tion. But in cafe of high tr mion becaufe beheading is parcell of
the judgement, the kmfr may p“udon all the refidue of the execu-
tion except that: for 1r._emg the king may pardon the whole exe-
cution, he may pardon any part, or all, faving part. If a lieute-
nant, or other that hath commiffion of ‘marfhall authority, n time
of peace huﬂ”‘, or otherwife cxecute any man by colour of mar-
{hall law, this 1s murder, for this is againit Magna Charta cap. 2g9.
and is done with fuch power and ﬂrenp)th as the par t_} cannot de-
fend himfelf; and here the law implieth malice. F7de Pafch.
r4. k. 3. In Scaccario the abbot of Ramfeys cafe in a writ of
error in part abridged by Iitzh. tit. Scire fac. 122. for time of

pmce
* Thom. countee de Lancafter being taken in an open infurrec-

tron, was by judgement of miarfhall law put to death, in @z

14 E. 4. This was adiudged to be unlawfully ed guod non fuit ar-
rainialis,
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rainiatur, fee ad refjonfincmn pofitys tempore pacis, co Gire! .;m'ffﬁczr:a,
¢l alie coorie Hz%‘f.t‘f:":{‘fﬂ?ff tne aperta, 1 ?rrzézf.r tex j< bat enicuIcue,
pr'am‘ J’gﬂ’?f cor f.’f':'ff, qn :f cntre carian de /szr N44 54 /i'rzr C177? ({(‘741
Lhomas fr 't unns rar 1%, €t PLATICIT N J("“hf 7ON 1LY ferctur, &S Ner [

&1 Elns rex ﬁf Wy el .-_*ZH‘, oS Jurey e H..ffrc”' 1 ﬁ 7 fgr‘/.r '*hdm 1N
pavipr fucrnm, Yoo rameor Aenrpoi e racls o Z_'ﬁw rnm.rmm;?:;a,ﬁﬂ 7e-
Jpenftone, few lecall judicio pariwm fuornm, ¢, alieatcaties  ff
280rt?,

IFithin a year azd a day.] How this year and a day fhall be ac- g .. the garnre
counted, 1s to be 1een. 1i the {troke, or poylon, &c. be eiven the o Gioucett
firft day of January, the year fhill end the la{t day of December: 6 E. 1.cu 9.
for though the ftroke, or povfon, &c. were given in the sf.ernnon 3 H- 7. ca 1.
of the firft day of ]armum vet that fhall be accounted a whnle E.tl:‘g Lr‘m':wi:r;
day, for regulmty the law nml cth no fraftion of a dav: and the Ulu;L?Jlns.;:.li';:.
day was added, that there might be a whole yoar at the leaft after

the itroke, or povion, &c. for if he die after that time, it cannot
be difcerned, as the law prefumes, whether he dicd of the ftroke
or povion, &c. or of a natural deaths an'l in cafe of Life the rule
of law ought to bLe certain. But ILLH]U" the year and dav in the
cafe of murder and homicide, muft be accounted apves le faet,
after the deed, if a man be {tricken or povioncd, &c. ‘the firlt of
January, and he dieth of that {troke or povion the firft div of
May, whether ﬂlu“ the vear and duv be accounted atter the {iroke
or povion given, after the death? and it fhall be acenunted Lib. . fou 41
atter the death, for th..,n the man was muraered, and not after the i:H:}dm:s
ftroke or poyfon ¢given, &c. both in the indiGtment at the {uitof the care.
king, and in the appeai at the fuit of the party. And {o it hath o . o
been often adjudged contrary to the opinion of jufiice Stunford. A ¢, 53,

murderer half a vear after the murder s recaived, and airded by 26 Al p. 5.
another, this acceflory moy be indicted or apwculcd within the
vear after e became ’ICLPHOI\, though it be after tht,} ciar, that
the murder was committed, and {hal e tryed ul en the principall
I attainted.

If a murder be committed in the dav time in a town not in- 3 H. 7.¢ 1.
clofed, and the murderer not apprehended, the townfhip fhall be i E I
amercied, but if inclofed, w!.cther the murder be in the night, or %E"";‘ cirrzgg
day, the town f(hall be amercied. They that are profent when pheer l'fgm n'gi;
any man 1s {lain, and doe not thelr beflt indeavour to apprehend Edw. cap. 6.
the murderer, or manflaver fhal Le fined and impritoned. What  sEchettani
judgment a felon attainted fhall have, and what he thall forteit; fee E_{E . I;i
the firft part of the Infhitutes, {cet. ~37. and here, cap. Judgement ST
and B xecution.

* Nota that before the reicn of H. 1. the judgement for felony ofl 1
was not alwavs cney, but L.n IH 1. ordained bv parliament, that H..-.a:.dc;1, N
the judeement for '111 anncr of felonies fhould be, that the perfon 1108, Simon
atteinted fhould be Langed by the neck tiil he be dend, which con- DPun
tinucth to this day. Sce more for murder in the chapter of Mo- Rad. and Flo-

I ren. Wizorn.,
nomuachia, Holicngth. 42
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Of Homicide.

Cap. 8.

C A P. VIIL

OF HOMICID L.

HO SICCTIDIUM ex « tewenini comprehendeth petit treaforn,
murder, and that which is commonly called manflaughter:

tor hemicidium off hominis coedini, and fomicidium off ﬁc:rzr:n.{r 0c-
¢ fro ch hemine faffa.  Therefore the right divition of homicide 15+
that of homicides, or manflavghter, {fome be voluntary, and ot
malice forethought; as perit treafon, and murder of another, and
murder of him{elf.  Of the two former we have {poken; and o
murder of himfel{ we (hull {peak hercafter.  Of manflaughters,
fome be voluntary, and not of malice forcthought: of thefe fomn
be felony (as (hall be fhewred hereatier) and fome be no felony; ot
which, fome be in refpedt of giving back inevitably In defence ol
him{elf, upor an aftzult of revenge : and fome without any giving
back; as upon the affiult of a thiet or robber upon a man I
his houfe, or abroad: Some upon the atfiult of one, that 15 un-.
der cuftody; as the fherif, or gacler aflauited by his prifoner. Some
in refpedt that he is an othcer or minifter of juftice, without any
aMult in execution of his office, or lawfull warrent.  And laftly,
fome homicides, that be no felonv, be neither {orethought, nor
voluntarvy as mantlauchter by mifadventure, por ufortanium, or
cofe, And fome of thefe, that be no felony, are caufes of forfu-
ture of a man’s goods, and fome be not: and of thefe {everal
branches in their order.  And firft of murder of a man’s felf, who
commonly s called folo at /2.

Felo de fo is a man, or woman, which being compos mentis, of
found memory, and of the asc of difcretion, killeth him{felf, which
being fawfully found by the cath of twelve men, all the goods and
chattels of the party {o offending are forteited.

N ow let us perufe the {feverzil branches of this defcription, masu.
/7 del o feipfrm occtdere, gram alrum.

Being compos mentis.] 3 1f a man lofe his memory by the rage of
ficknefs or infirmity, or otherwife, and kill himfelf while he is not
¢ mepos mentisy heis not folo d- /@ for, as he cannot commit murder
upen another, {fo in that cuie he cannot commit murder upon
himifelf. P [ one during the time that he is 72 7 cempos mentis give
himielf a mortall wound, whereef he, when be hath recovered his
memory, dicthy, he s not felo de fo ¢ becaufe, the ftroke which was
the caitfe of s deathy was given when he wos not compos men-
ti5 2 ¢t alkis non facit rewmry nif mens fitvea. 1 aoman give him{clt a
wound, intending to be felo de fe, and dieth not within the veur and
{1:1}* after the '».vonnd, he s Ilnt*ﬁ‘fa r/:‘_/;‘.

OF the aoc of difevetien.]  Hercof we bave {j oken betore weat-
mg of marder,

Kl bimfeif) ¢ And this is often veoluntary, and fometime nnt
voluniarv.  Jf AL eive B. {och a flroke us he telleth him to the
crowil, B. drawcth his knile, und Lolds i up for his own de-

fencce s
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fence: A. in haft meaning to fall upon B. to kill him, fallet!

upon the knife of B. whereby he is wounded to death, he s

f!a - fe ¢ for B. did nothing but that which was lawfull In Lis own
detence.,

Lawfulry aszz’]
found by the oath of twelve e,
doth belo ong to the coroner fiper f:.i/;.'*.' c";;ft}i.!:*.f,
an:d 1f it be tound Lefore the coraner fun
he was fedo e fo, vocutors or adimmiiracors of the dead
thall have no traver{~ thereunto.  And this 1 t!.c rcafon, that no
man can preferibe to have telons goods, bectufe they are not for-
feited, unul ‘'t Le {ound of record, thot e s fh o /e

b Ifa man be fels de /0, and i call mnito the fea, or otherwife {o
{fecretly hidden, as ithe coroner cannot have the view of the body,
and by Conﬁquence cannot mquu(, thoreof: 1n this cale 1t may be
mqum_d thercof by the juftices of neace of that councy ; for thev
have power by their conm:miflion to inquire of :.11 feloni s. But if
it be found before theny, the executors or adininiitr.tors of the dead
may have a traverle thﬂeuntm, but not to thz indiétment taken be-
fcre the coroner foper wifuin corroris, as betore is faid: and {n hath
it been refolved. And fo in the cate abovefaid may the kinos beach
enquire thereof, if the fclony be commiited 1n the county wherethe
kinus bench fit, and the exccutors or adminiftrators of the dead
mav traverfe the fame.

Are forfeited. ] Albeit © EBrafton was of opinion, that if 1 man
LAt Was rews alicujus crimnis castus fit pro celemy utp.te pro oncrite fo-
mints, wvel cum furto men frflo, vel g*mrf wtle gm’m fity € et popviar -
minentrs mortis miovtemn //H’ confoiverit, hooredenm non fiabedr fo g~ 2 ﬁ}.
cnvincitur felonia frius fadla, Viz. furtum, n.rs homints. vel /ffu,: ¢f11.0021,
&t r*ou/Efc?,f.'z'Ecz? pctis 1 1reo pro fwgfr_/fy Laktctur, Aliud erit ﬁ 7401 f ! 1
:r.r'mfm' f[r'f"l'r*z;'"?fﬁt.f, w{.' N {zf.'é'f’f Iy, rz/fgrm C(?_/;f f‘.,‘tf'ﬁri.'?'ﬁ’ ff?ffioﬁ !‘f, ?!J;’.ﬁ"
praecedat crimen, protier quod pericuium amortis wel membrovum fuffineri
debet, €2¢.  But the law makes no fuch diverfity : 4 for felo de fe,
whatfoever offence he hath committed (whereof he was nnt in his
liie time attainted) fhall forteit no lands, but his goods and chattels
onlv. ¢ And fo faith Britton, Lon cafe ow homne fﬁ’ﬁ[ﬂ;z de foy rf:rﬁuf,
Joient fes chatiu judres nous come chateux de folony le /z’f!fftzt:;rf e QuI-
dent yremaine as heires,  For no man can forfeit his land without an
ctainder by courfe of law.

A f yillain cgiveth himfelfe n mortall wound, the lord {eifeth his
goads, the villain after dieth of the wound w Ithlll the year and the
day, the goods are forfeit.

ﬂmd herein 8 there 1s a diverf{ity between chattels perfonels 1n ac-
tion, and in pofﬁ;ﬁmn : for if a debt be owing to two, unlefle it be
1N C'lfe of two joint memlnnts, and the one is ﬁf}o de fe, he doth for-
feit the whole: but otherwife it is of goods in poflethon, for there
he forfeiteth but his part.

A leafc P iy made for vears to the bufband and wifey the hufband
drowneth himfelf, the leafe is forfeited, as you may read at large
1n Plowdens Commentaries.

Now let us purfue the branches into which bloody homicide did

fpend and empty itfelfe.

Some manflaughters be voluntary,
thought, upon fome fudden falling out.

F -

d No goods be forfeited, untill it be lawfiully
taat he 1s .f;*;ﬂ de Je and this
to inquire thereof
”'s'f:'fz a2 /5, thor

the

and not of malice fore-
D;’ffngnm.f per iram pro-
vecalus
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Of Homicide. Cap. 8.

veralis ‘*zﬂn: debet mirtins.  And this for diftinétion {akke i9 called
manﬂalmhter Tlere is no difference between murder, and man-
ﬂaughtu but that the one s upon malice forethought, and the
other upon a {udden occafion: and therefore is callﬁd chance-
redlev.  Asf two mect tngeth*. yand ftriving for the wall the one
kiH the cther, this is nanflaushter and felony. And {o it is, if they
had upon th.n: [udden oceaiion gone into the fields and fought, and
the one had kitled the other: this (as hath beoen faid) had heen bt
rean{lauchter; and no murder @ becaule atl that followed, was b
a contingance of the firft fudden occaiinn, and the he it of the
Llood kindled by e was never cooled, ull the blow was giwven, s
VARIAN /NS

Nandl: ehter Tis folony,
after the fact done: burof nm:dcr, there

—_

bofore, as after the fact.

Some be ® veluntarv, and vet being dorne upon an nevitaln
crufe are no felenv,  As it Albe afin ted Dv B. and they fight 10-
aethor, and Lefore anv mortall blow ¢iven A. agiveth leLh.., SR
he commieth unto a Redoes wail] or other furaig, bevond * which be
cannar paule, and then n l"n own detence, ,.nd for {afeguard of hi;
owne life k. llLth the cther @ this 1s veluntary, and \tt no felon: .
and the jury that Girde, it was done [/ .«fmr { v ioy ought to finde
the fpeciadl matter. * And vet {fuch a precious I““dld the fow hath
of the lifc of man, theuch the caufe was nn,ntltblt*, b hat at t-
common law he fhiould have fuffered dearth: and though the f{i:.
tute of Glocefler fave his hfe, vet he fhall foricit all his goods an
c¢inatteis. € Hereol there can be no acceilorics, either before or afier
the falt, becaufe it is not done pelleo ax=imo, but upon inevitable nc-
cclley fod feudends,  TH AL atfault Bl fo fiercely and violently, and
m {fuch a place, and 10 fuch manner, as if 13, ﬂﬁm‘:d sive back. he
fhonld be indanger of his life. he may in this cafe defend himfelle
and it m that de fence he lx"illLtll A,y s fo dfendends, becaufe it b
not done felieo anins : for the rule is, when he doth 1t in his own
defence, upon any inevitable caufe, Quod quis ob tutelam corporis ji.
1iere tel Sectfl widetur.

Hmlu without any aiving back to awall, &c. orother inevitahls

caufe. 4 As if a thiefe offer to rob or mourder . et her abroad, o
in his bhoufe, and thereupon atfault him, and B. delend himitelte
without any giving back, and in his dt’ft‘]f‘e killeth the thief, th
is no felony s for a insn Mzl never vive wav to a thicf, &c. nei- |
ther fhalt he forfeitany ;h nyg.  © And 1o 'n 15 declared by the {Fatue
of 24 T8, Likewife £l a prifoner afhult the gaoler, the gaol
s ot by law inzorced to give back s but it in defence of himf{elte h:
kil ‘h'” ;n,h’mf::.. tis 1s 1o fdm.;.

and hereof there mav be accefloric.
Ny He acceffories, as wll

Eo5o i any otlicers or minilter of juftice, that hath lawfull war-
-y p . l . . o 'K . - » . - .
rant, cnecthe party aiduule dhe oficer o minifter of juftice, he i
.ot bound e i to “I"» ¢ Dack, but to ¢ arry hiim as way and f

in exccutionof hivoffic e he cannet otherwite aveid | i, butin ftriviny
1all b, 10z no fclonve And in that coale the uﬂ:cer or milii-
fecr of puttice fhali voriedt r otbine, bhut the party {fo aflaulting of

(“HL“.H" to fiye away, and iy ki Hul (hall forfeir his poods and tht-
tels,

1

&.mfc:"r dzfa.f [atrenes -’Jﬂ'ﬂi
peran (plonies

cret

Vicceomes flu balivus oomni resis,




Cap. 8. Of Homaicide.

permittentes fe qufliciari in fui defenfiorem, et non ex felonia, feu malitia,
m‘yun‘fm:n'

1 I{ at a jult or turnement, or at the play with fword and buckler
by the Kings commandement, one dOLh Kill another, this is no fe-

lony. % in the reigne of kuw H. it was cepacted, that if in
fuch cafe one was flaine, it ﬂ]Dh]d Le no telony, for that in
fricndly manner they contended to try their firength, and to be

able to doe the king fcrvice 1n that lkinde, as OCLd{IOIl {liould be
oftered.

There is an homicide, that i1s neither forethought, nor volon-
tary. ! Asif a man kill another cor infortuninn, feu cali, that is
homicide by muiladventure.  De amizutatore .:zrfzarwn, Gui CItm VT
*:.m]:cu !, L/hf.f occrdt tranf untem : aut cum guis pawr poravffer i,
e, cx cus 18 oo /fu ofty tali s de fwmicilio non ten ntir. Hlomm-
cide by mifudventure, is when a man doth an aé, that is not un-
lawiull, which without any evill intent tendeth to 2 man’s deatt,

D"nfc?..tf H] m o J{ the alt be unlawnit its murder.  Asif A.
menmng to tleale a decre iy the paric of B, ﬁl()'}!....th ot the deer, and
by the glance of the arrow killicth a bov that is Lidden in a buth:
this is nmldfl, {or that the aét was unlawiill, alr houely AL had 6o
mtent to hurt the boyv, nor knew not <4 hir . Buar i :5 the ooner
of the p'lrk Fad fhot at his own deer, nd u‘h"(rm any il intent had
killed tihve boy by the olince of Lits arrow, tivs had been homicide by
mifadventure, and no relony.,

" S0 il ane fhoot at any wild fewle
kitletiy any reafonable creature alar ofi, without any evidl intent in
him, thic s per dofor el for it was not unlawful to thoot at toe
wilde fowle : but i he had fhot ar a cock or hen, or any taure
towle of another mans, and the mrrow bv i hance had Killed a
man, this had been murder, for the adt was unlaveinll,

JF 1thont nr_y cvil Tntes z‘.] [f a man Rnoumg tiiat many ]‘:EOPIC
come 1 the tireet from a fermon, throw a itone over a walll in-
tending only to feare the*'n., oY FO gwr_ them a Ligoht hurt, and there-
upon one ts kilied, this is murder; for he had an ill intent, though
that mtent Lhtended not to death, and hough he knew not thc party
flaine. For the killing ot any by mifadventure, or by chance, albeit
it be not felony, ¢r/a “eoluntas in Jelichs, mon cxitis fpedatury yet he
Mall torfeit theretore all his goods and chattcls, to the mtent that
men fhould bz wary fo to direét their aétions, as they tend not to
the effufion of mans blood,

Nec weniam effufo fanguine cafus haoet.

Nota, Homicide is called chaacemedlvyv, or chancemelle, for
that it is done by chunce (without prem t.dhauun) uLon a fud:an
brawle, ﬂmlﬁmg, or contention: for maddle or melle (as fome {ay)
is an ancient French word, and fignideth brawle, or contention.
But I take it that the Fre m.h wmd 1S 7. ﬁﬂf which fignitving {huf.
fling or contending, and by corruption we Cmmomfr the S trp-D
doe call it medle, the S b{.mtr not ptmmunccd whereof we E.m{.,
made medlctun.  So as klllma f a man by chance-medle, 15
Killing of a muan upon a fudden brawle or contention by chance,
for the word [we. /e or melle,] whereof we have made a I.atin word
precdletum or meolletn, {fee Glanvilly, liby 1. cap. 2. cogngfeere de wucd-

etisy do wgrberibus, de plagis: tha.t is, of brawling, or brabling, of
¥ 3 batt..u.,

tpan a trey, and the arrow

X,

> 7

b 31 H 7 212
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57 Of Dcodands. Cap. Qe

battery, of wounding: the firft in words, the other two 1n ftrokes,
& ¢. in ancient time expreffed by thefe two Saxon words, viz. A,
a ftan, to bravle 5 and A2, which we retaine {1..11!. to fight when 1t
procecds to blowes. U:ide flireeit, flickwite, fiskiwite, (e, _
And thus much of homicide comymitted by man.  See 1 the
next chapter of ucodands, of another kinde of killinz of a man.

C AP 1IX.

OF DI ODAND S

23 E. 2. Car.

a3 RE 2 Ivid. — .. - . .

189. A ni'l FODANDS when any * movealle thuing 1nanumide, or
v hieel. Fleta 1ib. b hvealt anirnate, dre move "o, or caule -He untimely death of
I. €a. 25. quUic- any reatsnabde creatore by Gl f1aiice fon any county of the

quid mobile At 10 (ard not upen 1le fia, or upon any ‘alt warer) witheut the
in molendin. ’

LB | -~ ' N - ) i . . - '..‘.- L
Mirror c. 1. & wiil, ciferr ey or foudt ol o fely, or ol any perforn. d "Thev De-
* ] : T * - % . - i‘ - . [
137. 1> R. 2. ine {o fouatl by lawiel inguifitien of ©oclve men, being precium

Cooozeoamalle fangrinis, the price of biood, are foricited to God, that s 1o the
of ca'th in a lilll‘_f, (Gods Lieutensnt or t:':ll‘th, to be diﬂ[‘t‘gllh,d 1 works of

E]Ef;;:}_ b, 3. cha:-it} for the appeafing of Ciods wrath. _

fo. 120, b, 4 And it is to be obicrvel, that there 1s a diverfity, us concerning
bove, cane, &c. the deodand, when the peety flan s within the age of diicretion,
¢ Bradkn, hib. viz. ol 1.1 VOO, and wheon he 1s above the age of difcretion.

éri;ﬂ; p’ 36 For when he is 1o be iall from a cart, horte, mill, &c.and 1s with-
1% T\Ji;rur; c:ap in the a-c of difcret’on. thae is no deouand., asatis adjndeed ¢ 1n
1. % 3 S L. 2. tit. coron. 28y, Buc otherwifu it is. if an oxe, horte, bull,

Ficaa, li. 1. ca. or the liks, doe kitl anyv within the age of diferetion, there the
zvj-'d:iilg‘ 3; *bo {ume arc L[t‘.':i].".l’.{{?i. _

ftat officium co. And this Itw concerning deadands, 13 arounded upon the law of
ron. 6 £.6. Dier, God, Txodus 2. verl. 28, 8i bos cornre pereufferit virum, aut mulierem,
77.b. 61. 2, et movtnr fuerinty Lipiditus obructur.  See juitice Stanford, lib. 1. cap.
Que moventad ya. which need not here (o be recited.  If A. killeth a man with

E“’“’“ lunt the {word of B. the fword thall be forfeit to the king * as a deodand,
c¢o danda.

~ Mar. (bid. becawle mover ad motens, and for default of fafe keeping of the

107. b, Kelway, {[ame h_‘f the ow nery.

§LH. 7. fo 8. Dut now that we Lave cited, and referred you to our bnokis of
b, 5. fo. TT0. fagy already krown, and publifhed @ let us ca{t our e¢ve unon fome

b. IFoxievs cale : : * .
mecord And this Tecords of pariiament concerning deodands, of, or ont of fhips or

is the real othr vedels upon rivers, or waters, frefh or falt, the law beiny
they cannot be  clonr, that in sgoa dules there may be deodands, but in the {ec, or 1n
ir::,-_mr.ml by s ague /al/z, being any aiin of the fea, though it be in the bodz of
cript on, . RPN - ; . [
q'Lpb-, }zpﬁls the county, there can be no deodand of the ﬂnp, or any part
eta ubi fup. thereof, thoush anv be drowned out of it; becaufe, though the
€8 F.2.c0m 18g. arm ef the fea be within the body of the county, the {hip or other
f Lxnd 2. 23 el s Tubie® to fuich daneers U he rao] - in refpect of

.23, wveflel 1s fubeét to fuch dangers upon the raging waves mreipecto

#[ 58 ] the wind and tempeft. And this diverfity doth notably appear in the
II?b‘*“-L &-Sguﬂ- parliament roll. Amonuft the petitions 1n parltament 1t 1s defired,
1D, 2. 15 . 1,

B.. Forteir, 111 that if it happen any man, or boy to be drowned by a fall out of
All our anciene any fhip, beat, or ve(fel, they thall be no deodands. W hereunto
authors ubifupra the king upen great advice, and conference with his judges and

Rot, Pa:l. g1 couuncell
..k.. 3. nu. 73:



Cap. 10. Of Buggery.

councell learned (as always the king doth to petitions in parliament)
made anf{wer, "The fhip, boat, or vetlel being upon * the fea thall be
adjudged no deodand, but being upon a frethi river, it is a deodand,
but the king will thew favour.

See the like petitions mn other rolls of parhament ammo 1 R. 2.
nu. 106. 4 R. 2. nu. 33. 1 H. 5. nu. 37. &c. but ncver obtained
more, then the common law cave in thele cules.

C AP, X.
Of BUGGERY, or SODOMY.

I anv perfon fhall commit buzvery with mankind, or beuft;
by authority of parliament tus offence is adjudeged feicuy
without benefit of clergv. FPutitis to be known, (that 1 oy

oblerve it once jor all) that the {tatute of 25 H. 8. was repealed by
the {tatute of 1 Mar. whereby ail offences made felony or premu-
nire bv any alt of parhiament made f{ince 1 EH. 8. were generally
repealcd, but 25 EH. 5 15 revived by 5 Lha.

Bugrery is a deteatabie, and abominuble fin, amongit chriftians
not to be nunied, commitied by carnal. kinowledge againft the or-
dinance of the Creator, and ordcer of nature, by wankind with
mankind, or with Lrute bteaft, or by womaukind with bruize
beaft.

Biugeria is an Tralian word, and fignifies fo much. as is before
deferibed, paederafies or paiderefles 15 a Greek word, araror pueriiwm,
which is but a ipecies of buggery, and 1t was complained of in
parliament, that the Lumbards had brougnt into the realm the
thametull fin of fodomy, that 1s not to be named, as therc 1t is
{faid.  Qur ancient authors doe conclude, that it deferveth death,
wltimum fuepplicium, though they differ 1n the manner of the punifh-
ment. Britton faith, that {odomtes, and rifcrcants thall be burnt,
and fo were the fodomites by Almighty God. Fleta {aith, zeco-
rantes et fodomitee in rerra wivi confudiaitur: and therewith agreeth
the Mirror, pur le grand abhemineasion, and m another place he faith,
Sodemie eft crime de majeflie, vers le voy cc/efere.  But (to fay 1t once
for all) the judgement 1 all cafesof felony, is, that the perfon at-
tainted be hanged by the neck, untill he, or the be dead. But in
ancient times, 1n that cafe, the man was hanged, and the woman
was drowned, whereof we have feen examples 1n the reign of R. 1.
And this is the meaning of ancient franchifes grauted Je furca, et
Jfoffa, of the callows, and the pir, for the hanging upon the one,
and drowning in the other, but f./a1s taken away, and fwca re-
mains.

Cum mafculs ron commifcearis coitu foemineco, quic avominatio /2. Cum
omni pecore non cotbisy nee maculaberis cum eo: muddier uon fuccimost ju -
mentoy nec mifcebitur ety quia_frelus off, ¢,

- ‘The aét of 25 H. 8. hath adjudged it felony, and therefore the
judgement for felony doth now betong to this offence, viz. to be
panged by the neck till he bg dead. He that readeth the preamble

I' 4
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Of Buggery. Cap. 10.

of this act, (hall find how ncceflary the reading of our ancient au-
thors 1s: the ftatute doth take away the benefit of clergy from
the delinquent. But now let us perufe the words of the {faid de-
{cription of buggery.

Dctoflable awid ab.minalle.] Thofe juit attributes are found 1 the
¢t of 27 1. ©.

ozencfl Chriftians not to be named.] Thele words are in the ufuall
mdiétment of this oii¢nce, and are in cffeét 1n the parl.aent roll
ot 50 L. 3. wbi [.pra, nu. 505,

By carna’l Fuoivledre, &¢c.)  The words cf the indiétment be,
cc.rti ez Grdina@tionen:s cretoris. et natiyee ovil ey rem Labuit < eneream,
dictumque prcrom carializor * cognovit, e, S0 as there muft be por -
tratio, that is, res 290, e.her with mankond, or arth Leaft, but the
lealt perctration maketh it carnail knowledge. 2 See the indict-
ment of Stafford, which was drawn by ereat advice for commitiing
bugoerv with a bov, for which he was attiinted and hanged,

b The fod imites ca: e to this abomination by four means, viz.
Ly pride, excelie of dici, idien:ile, and contempt of the poor.
Ocinfus wihil cepitat, nifi de wontre cf <enere.  Both the agent and
confintient are felons: and this 1« confonant to the law of God.
© i dorin vit cum mafcilo coltn feeriineo, uterque operatus ¢off nofas, ct
morte mercaduer.  And tins ac ordeth with the ancient rule of law,
acentos of cotenticnres prri paena pllEkentur.

Esnaflo forinis maketh it not bugzsery, but is an evidence in cafe

of buggery of penectration : and {o 1n rape the words bLie alfo, car-
naliver cognovity und taeretore there muit be penciration ; and emr/7
Jeminis without penctration maketh no rape. Fide an the Claay tor
of Rape.  Ir the party br goered be wathin tee age of wifcrenon, st
s no tclony i Lam, but s the weent onlv. Wlhen any oticnce
1s felony aeither by the comumion law, or bv ftaiuie, all ucceflorics
both before wnd aiter, are incidently incladed. 4 Lo if avy be, re-
fent, abettirny and aid ns any to ao the adl, though the ottence be
perfonatl, and to be done by ove only, as to commit rape, not only
Le that doth the act 1s a princijall, © bur alio they that be prefent,
abetting, and widing tihe noiidodr, are principalls alfo, whiclhiis a
proof of the otler cale of Sodo:n v,
Or fy woman. j "1".v0 5 within the purvien of this 2&t of 2¢ H.
8. Fortre words be, 1t any porfon, &c. which extend as well to
a wonmn, as to a man, and therefore if fhe commit buggery w:th
a beaft, fhe 15 a perfon that comnsits buggery witha beait, to which
end this word [perfon] was ufcd.  And the rather, for that fome-
w hat belore the making of this aét, a great lady hud committed
buggcry with alaboeon, and conceived by it, &rc.

There be feur fins in holy {eripture called dlamantia peceata, cry-
ing f{1as, whercob this deteltable fin 1s one, expretied 1 this dif-
richon,

Sunt weo clamerum, vox fanguinis, ¢t fodomorum,
Flox orrrynnmy micrees dtenta laboyyn,



Cap. 11. ' Of Rape. |
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C A P. XL

OF R A P L.

}?L AP E is felony by the common law, declared by parhiament
{or the unlawlu:! and c.orimill knowledse and abute of any

wo.nan abore the are of ten vears againit hor willy or of
a womin chiid  unde. tae age of ten years with her will, or
ac it her will, and the onender fhall not have the beneht of
clorov.

Woaat offence th's was at the common law, and what afts of
parlisment hase been en&ted concerning the fame; fee in the fe-
coad part of the [nftituwes in the expofition vpoun the {tatute of
W nocn 130 and W2, cal 340 and the firft partof the Lalittute.,
fcts 1ge. 7 HU 6. 20 22 Eoq 22, 6 HL 7. 4. Db

* | he doabt that was made 1n 14 Eliz. at what age a woman
child might be ravifhied, was the caufe of the making of the ® act
oif 18 kiiz.ca. 6. for piain declaration of the law. {That if any
perfon (houid unlaw!iliv know and abufe any woman-child under
tue age of ten vears, every {uch unlaw/{ul and carnall knowledce
fhould be felony, and the otfender thierein being duly convicted,
fhail futter as a telfon without allowance of clergv.]

© Althoush there be emifis fominis, vet if there be no penetra-
ton, that 1s, res 22 rey 1t is no rape, tor the words of tac mdichinent
br, caarnaliter COTNoUL, L.

4 In the parhament rolls we read what deteftation hath been had
of this hainous oifence. At the petition of Ifabell late the wife of
JTolin Botiler of Beaufie in the county of Lanca'ter knight, which
Izbell one William Pull of Wirrall in the county of Chelter gent,
fhametully did ravifh. It is enited by authority of parliament,
that if William Pull dos not yecld him{elf aiter proclamation made
againft him, that he fhall be tuken as a traitor attainted.

¢ The {ame liabell by another petition fhewed, how the faid
William by dures and menace of imprifonment inforced her to
marry him, and by colour thereof ravithed her, for the which fhe
prayeth her appeal, which to her 1s granted.

¥ Margaret late the wife of fir Thomas Malefant knight, made
the like complaint againft one Lewis Leyfon aliis Gethey a
Welchman. Againft whom the like order is taken, as was for the
faid Ifabell: onely where the rape was committed i Wales, 1t 1s
cnaltad, that the fame ihall be tried in Someric:fhre.

£ Upon complaint of Ienry Beamont fon and heir of fir
Henry Beamont knight, and Charles Vowell cefquire, &c. againit
one Edward Lancaiter o1 Skipten in Craven cfyuire, for taking
away dame Joan Beamont the late wite of the faid Sir Heuory,
being lawfully married to the faid Charles, and for that the {aid
Edward married the faid dame Joan againfi her will, and ravifhed
ber. Againft Edward Lancafter and others, remedy 1s given by
appeal, and further h upon occafions happemng thercupm{{t, the

atute
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6o Carrying away Women, &c.  Cap. 1z2.

{ftatute of 3¢ IH. 6. vas made, which giveth remedy to a womanr:
enforced to be bound by ftatute or obhc;atlml, as b} the adt it ap-

pe".leuh.
It 1s read mx {tov-, that chaft Lucretia being ravifhed, fhe was

found 1n extrome heavineffe, and it was demanded ot her, Salvan ?
fhe anfwered, Quomeds wardier falva e porefl lecfie pucicitie 2 and

Vet thercor g is 1.1‘111}' fuid, Do Jreerunty £ nninl coxeini it adul-

Fer i,
- o thic holy nttory vou fhall vead, Divam coom widdiyoe Sich m fli:
en. . . . - v ,
y g Fiemor Filiwed Privccts 10178 iy, cdimavit ef rarusty &5, QLicrve

well wihat fcllowaed tnereupon.  takewite, Awmnen [rma"um vy rhus

f s eanrcflit T han:a ﬁ?mumfzm;. ct chboll count ca, e, gie® alier, i

CIe Ve Celf ;fz_/ 2Dy / VE fee talard twunee { 1 hr/fh JH(IHI_‘;’{.F-/W“H C. :J,ﬂz:f ST

that Lnrru,r.:.,“.s el cianmeis e Aand oblerve 2ifo the end of the ol-
tt,l'.l[.ll.r-

[ 61 ] C A P. Xil

Felony for carrying away a Woman againft her
Will, &c.

Exod. 21. 16. v E have thought good next after Buggery and Rape, to fpml—
Deut, 24. 7. of the ﬂhl]il]n of women, becaufe “the # apoftic doth rank,
* 1 Tim. 1. 10. after the {od(nmte, him thatis plagiarius, fo called; becaule

lege Flavia plagis dainmaretnr.  And we will begin with the {ftatute

of 3 11. 7. cup. 2.

3H. 7. ez Where women, as well maidens, as widows and wives,
29 Ll cap. g. . ' - :
having {ubflances, fome 1n goods moveable, and {ome in
lands and tenements, and fome being heirs apparant unto their
ancettors, for the lucre of fuch fubftances, been ottentimes
taken b mildoers, contrary to their willy and afiter married to
fuch milduers, or to other by their :1[Tent, or defoyled, to the
great difpleature of (God, and contrary to the kings laws, and
dlip'u:lﬂ::mu]t of the {aid women, and utter hedwm.ﬂe, and
difcomforce oi their {friends, and to the cvill enfample of all
other: 1t 1s therefore ordained, cltablithed, and enacted by our
foveralgn lord the king, by the advice of the lords fpirituall and
temporull, and the commons in the faid parliament aflembled,
and by authority of the fame, "I'hat what perfon or pmiom,
fromn hencetorth that taketh any woman fo agamft her will un-
lawfully that 1s to fay, maid, widow, or wife, that fuch
taicing, procuring, and abetting to the iamc, and alfo receiving

thtuwly the fame woman fo taken againft her will; and know-
ing the fame, be felony. And that fuch mif{doers, takers, and
procurators to the fame, and receytors, knownw the faid
X offence



Cap. 12. Carrying away Women, &c.

offence in form aforefaid, be henceforth reputed and judzed ag
principall felons.  Provided alway thur thi- act extend not to

any perfon taking any woman, only claiming her as his ward,
or bondwoman.

This 2t on the offenders part dath extend tn 1! derr

ali perfons, but cxtenderh net to all waomen
ars tour things are necu iy
P reit, that the mad,
moveihle rroud%, or be an hewr

and to
tor on the womans
required to miske the oilence rclonv,
wite, or widow have lands or teaements, or

upp:!:em. Stcond.y, that {he be
token away agzain(t her witd.,  Thirely, that fue be mamied 1o the
nifdteer, or to fome other Dy his confent, or be doiiod, (that s,
carnally known) for it tiiciz concurre not, the mitdoer is no fclon
within this fhitute, but otherwile tH be punifhed.  And fo it was
revolved, 3 & 4 Pa.and Mar. And alrer refolved by all the ju ‘Igf*'a
of England vpon adviled conftderation of this adt of ~. and
upon coniuliation, and conference bebhween thf:m, as tn If)td Dier
hith reported under his own hand, which I have feen, but the re-
port thereof 1s omitted 1n the print; and the mdictments grounded
upn this ftatute, are according to this relelution.  Fourthly, that
flie he not ward, or bondw oman to the perfon that tilketh her, or
canfeth her to bc. taken only as his ward, or bondwoman.

By this adt, not only the takers, but tlic procurers, abcetters of
the felony, and receivers ot the find womnan w neingly, lmomnn
tse fame, beall adjudcd as principadl felons the like whercof we
finde not in anv other ttatute, that we ramember. But by a con-
{tru&ion of the common law, they thut recerve the mikloers; and
not the woman, are acceflories; for this act maketa the receivers of
the woman, &c  princijais

For the odioufnetle ot thi: oifcnce, the beneht
taken awayv from all the offenders againit the fawd act.
way, and Stanford.

See a good and plcwrtnblc {tatute made for fuch as take away
maidens or women children, &c. within the age of {ixteene yeares
(though it be not againtt their will) without confent of parents, &ec.
and a penalty lmpo{ed for deflowring, or conuralting matrimony
with {fuch maids or women-children; and further, the forfeiture
which {uch maud or woman-childe undergoe, wlm,h confent to
fuch contract, &c. But becaufe we are now to {peak ot felonics,
whereunto that aét cxtends not, we refer the reader to the {tatute
itfeife.  Only we will adde a cafe which we find in the parlizment
roll. J

The Lady Nevill of Effex complained in parliament, that John
Brewfe and others hrake her houfe at London, and violently took
thercout NMargeric the dauchter ot Johu Nierford her {fonne (bv her
hrit hufband) and carried the faid Maroeric away to the hou'e of Sir
Robert Floward knight; and they kept away the (iid Marcerie,to the
2ad fhie thould not puriuc in court chriftian, for the annullation
oa contraét of 11'1"1t1111101u, acaini{t the faid {ohnBrewle.  This
was holden {o great an offence, as the faid Sir Robert was commii-
tzd by the lords to the Tower of London, and he after found
furety, and promifed to do his uttermoit to bring forth the fad
Mare try by a day prefixed, or elle to vield himdelf prifoner to the
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Cutting out of Tongues, &c. Cap. 13.

Tower againe: but it feems the maid was reftorcd to her mother
againe, &c. ftor I find no further profecution of that caufe. See
hereatter, cap. 45, i fine. 43 Eliz. cap. 13.

C A P. XIIIL

Of Felonie for cutting out of Tongues, and
putting out of Eyes, &c.

' any man doe cut out the tongue, or put out the eyes of
any of the kings licpes, of malice prepenfed, it 1s felony.

The mitfchiefe before this ftatute was, that when one had been
beaten, wounded, maimed, or robbed, &c. the mifdoers, to the
end that the party gricved mizhr not be able to accufe them, did
cut out thuir tongues, or put out their eves, pretendine the fame
to Be no telonv: and theretore 1t 15 ordained and eftablithed to be
fclony by this aél.

Here 1ti1s to be obferved, that where it doth appear by the
preamble of this lavw, that this offence had been bLefore this act
dauy dorre s this Low did fo terrifie oltfendors, as we remember not,
that we hive read 1in any book or record, any to be indified, &c.
upon this Law, above one at the moft.  And of all ftatutes thefe
are to be preferred, wlhich prevent offences before they be done,
bcfore thole which pumith themy after they be done. And there-
fore in the making of this law thore was jiliraris fiveritas, et beato
Jeewritas,

Malico prepenfid.] "That is,voluntary and of {ct purpofe, though
it be donc upon a fndden ocecafion: tor if it be voluntary, the law
implyeth malice.

We read 1 Drafton, that the cutting off of a mans privie
members was felony by the common law : for he faith,  Quid di-
citur fi q!z:'m alzervius vivilia ﬁ!}/ﬁ'f}fr*; 1ty et illum Lihidins cazefit wel convitir
callravertt? tenctur five hoe wolens fecerity el invitus, cf fe gurtur pana
aliquands capitalisy aliquands perpetieum exilivm cum omni  bonorus
ademnptione.  And agrecable thercunto, [ finde a record in Bra&on's
time to this ettect « Hlonvicns Had et A. uxor ejus capti ef detenti funt in
prifona de Evilcheilor, co guod redlats fuerunt :?HE d irfi abfciderunt vivilia
Sohannis Dlmachiy, quem idem Henricus deprehientit cam predifla A.

Flt‘t:’l, lnb 1. €3. UX9re t‘.if.h'.i', UC. ].“].L'tll ffl'lth, Sz' ?;g;_; Cr'f/['?‘{?fﬂj ‘/}“*r;'f, ;'(zﬁ_; pra pfgﬁr-

33, Mr, ca. 1.
§ g. De homi-
c1d.0. dee here-
'after €a, 53, of

Mayhem. 57 H.

8. can. 6. Mir.
cap. 4. De artic,
gec Eire,

miato potevit adyudicari. And, therewith agreeth old juftice Sennal in
the Mirror; and {ois the law holden at thisday. And in the Ap-
peale and Indictment of Mayhem it is {aid, filoniceé mayhemazvit :
whercot we fhall {peak more hereafter in his proper place. Cut-
ting off of eares 1s no felony, as it appeareth by the ftatute of 35 H. 8.

V_la. Stanf. Pl. cor. 27. a. The offender fhall have the benefit of
kis clergie,

C AL



Cap. 14. Of Burglarie.

C A P. XIV.
OF BURGLARIEL.

BUR G L AR (or the perfon thatcommuitteth s urglary) is by

the * common law a telon, that in the night brezkerh and Ci-

treth 1Into a manfion hmlie of another, of intent to kill fome

reafonable creature, or to commit fome other {clony within the

fame, whether his felonious intent be executed or not. We call it

v Lot deer fr/m 0 r and In /?:: 120 e M ro coronat. the offenders are
called rr‘(ﬁfuu.f oo umi.

T"his wc:rd ° burglar, 1s derived of thefe two words, viz. bu o/,
fignifvineg an hou{'c, and Jaren fionifying a thrief, were an
houfe-thiefe. € The Saxons cailed it huru}xe C.ruter foelera thnexpia-
bilia,  And aptly was it derived from Lire o for,

as 1t

4 Ut jroulent lomines, frreunt de nafic latrores.

bur G’fﬁr

¢ Britton calleth hun a
of this defcription.

In the night.] 1 The word in the indictiment or apneale, is,
nolfaintery td effy nuoflu.  The nataral dav is divided o Jucemn, hight,
which 1:; dies folaris, and 2 1. :z:,z’nm, which is nieht. % And there-
tore as long as the dav-licht continues, li'l‘i(..lﬁ’b‘ a4 IMaLs Connte-
nance may be Lllﬁ,elnui it iy called dav: and when darknetle
comes and day-light 15 p*ll’t {o as by the hﬂhL of t.Ln VoLl cannoet
difcerne the countenance of a man, then 1t 1s called nizhe.  h Po.
/mﬁz Muc/nu, ' ﬂzc‘fﬂ r/f noxX, 1n qgua p- Jr;—::z‘jlr it Lo /Ju /;’ T _/s::rf
orrtur ¢t CONPI fgm‘:a _/mf!, exit frﬂum acd opics €f n[wmm*n 71 / ;zw, el clff
vefpere.  T'his dothageravate the offence, fith the mfr‘n 1s tne tiime
wherein man is to re if and wherein bcuﬁ: ranae .lbOth iceking
their prey.

In ancient records crepufeadum was fizmfied, when 1t was {aid
doter camm o /Hpum tor when the mt'l‘lt bf‘;D 11*-' the (m“ ﬂLL["’L‘:,
.md the woli feeks his prey. Yor fo we iinde the entry C}f[{:ntllnt"b
1n the raigne of E. 1. as taking one example for many. ! Margeria
Silic Nicolai de Okele appellat  Foharnen: Chofe pro raptu, ef dace regis
fralta, die Martis, $5c. inter canem ot lupum, id 2, inter Jdicm et
noctem, wel in crepufeulo, Anplice twylight,

k- Jis p/m:ra de domo combufla Hfﬂ/ff:q/f. fiora <cfpertiua, feilicet Liter
Carnem cnupmﬂ f*é'-:f.r unt ??.E(TZL/'L‘Z{?U?..-, A . D. Sc.

b Ignitegiumy o tegendo ignen, 1. coverle tue, i a ofiava poff me-
*1d em.

M Bralton {aith, S: quis furem nofturnum ccciderity tta demum im-
;tzmafm ¢f,fpm Ccre & fm pu:cuio-/:m 71271 pormr _/z' Gutent pol z:rf aliter
uu‘ i inanthus enin re. 15 /;m‘ vita et mors f:cmzr..*mr ﬁmt coram rege
ﬂpud 174 m:fcﬁrf Je g.whmm homine de Cocham, coram Giulielmo de Ra. t-":’;!
tune jufliciario, cui dominits rex in tali cafu perdonavit mortem. Aﬂree-
able hereunto was the law ¢f the Twelve Table:, St ‘rméfrfffrff:mfac-

titm fit, jure cefus /.

TLien let us perufe the branches

.lgfffhé

2 [oter leg. Edm.
cap 6. to. =6,
22 Deur, 2.

b LE}.]‘ (_':_. Fﬂ ';91
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Of Burglarre. Cap. 14,

Breck and enter.] 'The words of the mnatstimeant be, Fregit et in-
rravit: and this 1s underftood of an adtuall breaking of the houfe,
and not of a breaking in law: for every entry into the houfe by n
frr_fpdﬁ?:r is a breaking in law : butin cafe of a burglarv, cvery
entry is not a breakine of the Loufe, for the words of rhe mdi&-
mient be, Felonied of &f:rrf viter fregity, e As b the doore of a
maniion houfe ftand open, and tihe thief enter into the houfe witl)
a purpofe to ftele, this :5 a breaking of the Youfe in law, and
vet no burglary, becaufe there il be an adtuall breaking.  So
it 1s if the window of the boufe be open, and a thiefe with a hook
or other engine draweth out fome ol the goods of the owner: this
15 110 bmr:rhu} , becaufe there is no Ctuall breaking of the Loufe.
But if the thicfe breaketh the glaflc of the umdmu and with a
hook or other tngine draweth out fome of the goods (;f the owner,
this 1s burglary, for there was an a‘tuall Drmkmg ct the houfe. Tt
Is deemed an entryvy when the thiele breaketh the houfe, and his
body, or any part thereot, as his foot, or his arme, 15 within any
part of the houfe: or when he plhtLtl] a gun into a window which
he hath broken, orinto an l‘fr)lc: of the houfe which he hath mudu,
of intent to murder or kill; or as hath been {aid, a hook or other
engine mto any part of the ljc.uf(, winceh he Lath l*:rokr.n of intent
to fteale: this being put by him into the houfe, is an ent:y and
Lreaking of the houfc. DBut if he doth barely bresk the houfe
without any fuch entry at all, that is no burslary, for it muft be

o a‘gf'f Cr Intyrait,

11 divers come tn the might to do a burelary, and one of them
break and enter, the reft of them ftanding ncere to the doore, or
about other parts of the houfe, or at a lanes cnd, or fome orchard
oate, or field gate, or the llI«.t, to watch that no help fhall
come to delend and adde the owner or dweller ; this s buralary
1 all.

[Tha rwlm_h s donce in fravdem legrsy the Iaw eiveth no benefit
thereotb to the party. As it thieves come in the moht with hue and
cry. pretending tha at thev be robbed, and fhall require the conftable
to fearch for the felons, and whileft he goeth with them into {fome
mans houfe, they binde and rob the Lonitablc, and dwelicr, this s
burglary; for in judeement of law it is their act.

JAT . fau fowse.]  The indi&ment faith, Domus manfonalis, a
maniton or dweiine houfe.

N Dogees asloqnis 1s divided into two branches, viz. to infet
clifices, as PFally parler, buttry, kitchine, znd lodging chambers,
&¢. and the outfet buldings, as barnes. {tables, cowhouius dai-
ries, &c. all thefe are parcels of the manfion houfe, and will paile
Dy thc name of demus manfionalis.  And albeit evervy manfion- houﬁ.
hath not ol thele l]l1rl(.ll[1[""\ vet every boufe for the dwelline and
I }nuatwn of man is tken 1o be a i nanfion-houie, wherein bur-
glorvomay be committed,

® I 2 man hath 2 manfion houfe, and upon fome accident he
and oil nis famiiy fome pare of the nieht are out of the houfs, and
in the mean time a thie! break and enter into the houfe, of intent
t fterlu; this 1s burglary, althoush neither the owner ner any
cf hiv ooy s i wtee hovie: for the indi@ment of bmgldn’
iy i prangirnalony el freoiry £5c. and this s desus  mans
Conelis. € oo nelcalter the ftatutes of 23 H. 8. and ¢ E, 6.
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Cap. 14. Of Burglarie.

4 If a man do break and enter a church in the night, of intent
to {teale, &c. this is burglary, for ecc/efia oft domus manfiornalis omni-
rotentis Det. © Fruflra legis auxilivm invocat, gqui in legem commit-

1604

d Britton. fo. 17.
Dier, 1 Mar. gg9.
22 E. 3. tit, cor,

. . e 264.
tit. ¥ Domus mea domus orationis wocabitury, vos auntem feciftis illam 22 Aqr. o, g5
_/;:glfzf:_c'am latronun. Sm‘?*!!c:g’mm devivatur a /df?‘ﬂ ct iegff'f’, %4 {_‘ﬂ, 20 All. 19,
furari. ¢ 2 AMT. a2,

A tent or booth in fair or market, 1s not domns manfonalss,
but of another name or kind; & but that is provided for by the
ftatute of ¢ E. 6. cap. 9. whcther the robbery be done in the
'night, or in the dav, the owner, &c. bong within the fame,
{leeping or waking. Buta fhop wherein any perfon doth converfe
being parcell of a manfion-houfe, or not parcell, is taken for a
manfion-houfe.

Likewife a chamber or room, be it upper or lower, wherein any
rerfon doth inhabit or dwolly, 15 o7 s snanfenclis, 1n Law,

Our anc:ent authors and old records did exprefle burglary under
this word, Aam/fuckne, ov /i jcluc.  "The {irit 15 dirived from two
Saxon words, viz. of Aca, thut fipnificth 2 manfion-houfe, down:
manfionalis, which to this dav we coll our home: and fuclne or
Jucceny that s, feeken, as much to 12y, as to {eck a mman in bis house
to flay or rob him.

[t is to be noted that cur ancient authore, ner our old hnol:-
cafes do diftinguifh between the dav and the ght, when the of-
femce (hould be commiited 1n e houde, fave onty the Mirvor.

St oquis hamfockne, gz dicrte sl oty coltr paces duniil
reols 11 domo fua fo dofendirity ot invalic cocnu oft ooy fecutus et -
wlius remanebit, i ille quem invatt aliicr fo defendore ror peiit o diciinr
crm quod non eff dignies lebcie pacem, gui onon <l i fervare ean,
Alld the BIEI’I’O[’ ﬁ'lith, Hrm;/éri—m* o rnnCient srddivain e {’rr/ [ o/ 2 o) IL'}J
car droit ¢ff que chcfeun cyt quict en fon heficly g la Loy of2

Others derive hamfockne from Jeam, which of both tides 1. con-
fefled to be o manfion-houfe, and fockre which henifics a court, o
much to fav, as to have -jurifdi¢tion, cr to hoid plea of offencd
done to a man 1n his houfe.

One was indi&(:d, ererf .t't’m{ﬁfm YA _ﬁ"c:gz}‘, el ald !/ﬁ-m (i -
fciendum. Thisds not felony without any act done, though 1t were
volfanter : for the appeale and indictment of burglary 1s guod Aemiim
manfionalem, Fc. fregit et intravit.  So vs neither clofe norany other
place, but the manfion-houfe only is required to make burglary.
But burglary may be comm:itted zs well in the outiet buildings, as
in the infet, for all are parts of the manfion-houfe, and he that
breaketh any of the outfet buildings doth break dowuni manfrinalen,
as well as he that breaks the infet.

OF iutent to kill.] 1f a man be indifted, that he 1n the night
time did {elonioufly break the houle of 1. S. ad verderandum 1nfun
7. 8. this is no burglary, becaufe it was but to beat, and not to
Bill.  But if it were al interficiendzme 1. §. then it is burglary,
though he never touched hunj; for the tent muft be to comm:t
felonv, and not trefpafle, or other thing that is not felony, the
words of the appeale or indi&ment being, Quod felonicé et burglari-
ter fregit, ¢t intravit, &5°c. {o as there muft be a felonious and bur-
glarious intent.

Or to comamit fome other filony.] ‘They be burglers which break
any houfe or church in the night, although they take away no-

thing :

20E.2. Cor.281.
12 E. 2. Cor.120.
ot Clauf,

3 E.3.m 2 &
13. the ordinary
may aliow clergy
for facriler

Eab, 11. fo, 29.

[ 05 ]

f Matth. z 1. 21
55 L. 6. cap, 9.

Lralton, ik 3.
10, 144, b,
ﬂl*i‘.:un; e, 2.
5, TRURY
tor, 6, g, e
Saaen

I\*rtTI. Lﬂl". 1. §
11, de Ham-
foune,
Eopofin voonb.
1nter ftituta,
Ficta, i1b. 1, ca,
42

13 H. 4. ubi fup.

22 E, 5. cor.264.
22 AllL 39. &
95-



24 H. 8. cap. 1.
5 E. 0. ca. g.

Clergie.
1% Eliz. cap, 6.

19 Eliz, ca. 13

De Incendiariis
inter leges /b

ti.elitan:, cap. G.

fo. G1.

Et Canuti, cap.
6. fo. 118,
Hufhaernet nu-
meratur inter
fcclera inexpia-
bilia.

2 Cap. liinens.

b Bract. I, 7.
146. b.
Biin fo. 16,

Of Burning of - Houfes.  Cap. 13g,

thing : otherwife it is of robbery, as fhall be faid herecafter. Scc
Stanf. PPI. Cor. 30. b.

The ftatutes of 23 H. 8. cap. 1. and ¢ K. 6. cap. 9. do not de-
fine what burglary 1s, but take away the benefit of clcrgy fro.n
certaine kindes of burglary.  As when an actuall robbery 15 done,
and wlhen the owner or dweller, &c. 1s put in fear, &c. or when the
owner or dweller, &c. 1s {leeping or waking within any place wit}..
in the preciné of the fame houle; thefe circumftances do AL LT -
vate the burglary: and therefore the makers of thofe {tatutes took
away the benefit of clergie not in all cafes of burglary, but iy
thofe particular cafes where a robbery is done, &c. But the ftatuie
of 18 Eliz. cap. 6 hath taken away the bencfit of clervic in 2l
cafts of burgiary : and hereby a grod and equall proporiion is
kept 1o abl cafes of this pature.  And both aéts of parliament, v
the refolution of judges do well agree together, which fome not
well obferving have publifhed manideft errours, which betng 1 caf
of life are fit to be rcformed.

It any man fhall break a houfe by day, and take away thenos
moncy or goods to the value of five fhillings or more, n anv pus
of a dwelling houfe, or outhoufe belonging to the fame, thougn
no perfon be thercin, for this felony Lie thall lofe the benctit of
Lis clergy, fo as for this offence the puarty fhall futfer death, us in
cafe of burglary.

C A P. XV.

Of BURNING of HOUSES.

HA\’ING now {poken of burelaries, and felonles concernine
houfes, there refteth one other of that kind, wherewith we

wil conclude this divifion, and that 15, Burners of houfes:
which being a felony by the common law, let us fee what our
ancient authors, and old partiaments, and records have left unto
us thercof,

* The ancient article of the cire was, Do fnceudiariis no Fevnis <o
dwnis, et conbuflionilus tempore pacis neguiter pevpeiratis.

b Hereof Brafton faith, S quis turbaia feditione tncendinm fooe
nequiter ¢4 in fesonia, vel ¢b intmicitiam, vel alia de canfa, capitali fou-
)‘i*ru‘z}z punictur. Neguiter dico, quia incondia fortuita, vel per negligention
Jadla, ct gien mmala confcicentia, non fic puriuntur, guia civiliter cgitue
contra tales.

Britton {aith, Soit inguife de ceux que felonicufiment en termps dv peas
arent avters blees, cu anters meafons arfes, et ceux gue ferr’ de cer attaint,
Soaent avfesy iffint que ils foieitt punies per mcfime le chofe dint il pe-

Fletali, 1. ca.335. (hsrent.

Dc cmnbuiiium-

bus.

Mirvorca. 1. § 8.

De Ard>surs

cap. 2. § 11. De

Appeal darton.

& 53:}: cap. 1. '§

Al arfon.

Fleta {aith, S¢ quis @wdes alicnas nequiter ob inimicitiam, vel pried ¢
canfa iempore pacis combufferit, et inde convidtus fuerit per apgellum, vl
Sine, capitall debet fententia punire.

T'he Mirror, Ardwurs fout, que ardont citie, wille, maifon homcy
maifor beafy, onw aut.rs chatens, de lour Selonie en temps de Pﬂfffﬁ’""r

s Linl



Cap. 15.  Of Burning of Foufes.
haine on wengeance, £9c.

Que Sebright illingue eff defany,
meafon, * ou biens, mift le feu, &c. And afterwards ex refpons al arfon.

Al arfon poit il dire, que la wenture avicnt de mifchance, et nicut de

felony purpenfe. |

So hainous was this offence, that in anno 3 E. 1. it was declared
by parliament, Que ceux qucux font t1ifes pur arfon felonionfment fait,
ue foient en afcun marner vephvifabls. Acdyudicantur fufpendi, qui ex
malitia preecegitaia combufferunt magnam partem de Lynne in com.

Norff-

Upon difperfing of bulls, threatning burning of houfes, &c.

was made high treafon, whereof more hereafter: but that act is
Now upon that which

repealed by 1 K. 6. cap. 12. and 1 Mar.
hath been faid, our purpofe is to frame a defcription of this felony,

asmay alfo be warranted by our ycar-books, and the common opi-

nion and experience at this day.

Burning 1s a felony at the common law, committed by any
that malicloufly and voluntarily, in the night or day, burneth the
houfe of another.

Now let us perufe this defcription, by all his matcriall parts.

Burning.] Putting of fire into any part of a houfe, whereby that
part burneth. For it is neceflary, that there be a burning, but
it is not neceflary, that all or any part be wholly burnt, nor
that the fire hath any continuvance, but the intent only futhceth
not. As if one put fire into any part of a houfe, and it burneth
not, this is no felonv, for the words of the indi¢tment be, incendit,
t combufit  Again, if it doth burn, though it goeth out of it itfelt,
it1s felony.

By the common law.] This is proved by all the ancient authors,
its of parkament, and books atorefaid.  And thie raaion tiere-
ot 1s, fer that burning of houfes bemg an hhoitile action, 1o pre-
timed in law to be done malicioufly for revenge, and as an enemy,
to confume the fame Ly fire in time of peace. It was made In
fueciall manner high treafon, (as before is fud) wviz. it any
threatned by cafting of bils, to burn an houfe, if money be
not laid in a certamn place, and after did burn the houfe : but
this treafon is repealed by 1 E. 6. ca. 12. and 1 Mar. but yctthe
felony remaineth flill : for in proditione (as bath been faid) implicatur
flonia.

Malicioufly and woluntarily. Proved alfo by the words of the in-
dittment, which be, wiluntarie, ex malitia fud precozirata, ct felo-
For if it be done by mifchance, or negligence, it is no fe-
lony, as before it appeareth.

The law doth fometime imply, that the houfe was burnt mali-
coufly and voluntarilv. As if one intend to burn the houfe of A
only, ‘and not the houfe of B. and vet in burning the houfe of A,

RN
Hice,

In Appeal de arfon. Ifint ico dife, Ec.
EFc, de ceo que a tiel jour, &c. en tiel

66

* Ou blens.
W. 1. ca. 15.

Hil, 7 E. 2. Co-
ta rege Rot. 24.
Norft.

34 H., 6. ca. 6,
See 15 H, 6.

nu,.

-y %

#Ji

All the ancient
aurhrs.

1 H. 7. 10.
1T H. 7. 1.
23 Hi. 8. ca. 1
25 H. 8. ca. 3
;& 6 L. 6. ca. g.
3 & 5 Ph. &
Mar. cap. 4.
Lib. 11. to. 3.
Alexander Poul-
ters ¢cafe.

3 H. 7. ubi
fup.u.

[ 67 ]
S H. 6. ca, 6.
3 H. 7. 1c. per
Bfi ir:.
High treafon,

Nota

L]
L 8

the houfe of B. is burnt: in this cafe the burning of the houle of PLCom. fo.47s.

B. is felony, becaufe it proceeded of the malicious and voluntary
burning of the houfe of A. and the event fhall be coupled to the
t_:aufe,' which was voluntary, and malicious: and therefore in the
indi@tment for the burning of the houfe of B. it thall be {aid, wo-
luntaric ex malitia fua pracogitata, cf felonice, Ec.

The houfe of another.] 'This is not only intended of infet houfes,
Parcell of the manfion-houle, but to the outfet alfo, as barn, {table,

II1, InsT, G COY «
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Tr. 44 Ehz.

Coram reg . Ro,

20. 229. Lib
Int. Coke, fo. 2.
b. hib. 4. fo. 20,
Barhams cale.

* PL. Com. 475.

3& 4 E 6 c. g3,

17 H. 8. ca. 6.

43 Ll ca. 113.

Bra&l. Iib, 3 fo.
14.56. b.

[ 68 ]

See the 1.

the Infhitutes.
Selt. co1,

Cuftum. d:
Norm. cap. 71.

AInt.leges Canu.
cop. 61. to. 118.

Lamb.

b Bralton, i, 3.

fo. 146,

Bralton, lib.
fo. 150. b,
Britton, fo. 22,
Fleta, 1ib. 1.
ca. 37. Mirror
cap. 1. §, 10,

Britton & Fleta
Ubit fupra,
I4E.3.cor. 115,

part of

3

Of Robbery. Cap. 16.

cow-houfe, fheephoufe, dairy houfe, millhoufe, and the like, par-
cell of the manfion houfe : but burning of a barn, being no parcell
of a manfion houfe, is no felony : and yet if there be corn or hay
within it, the burning thercof is felony, though the barn be not
part of a manfion houfe. * But the offender is not oufted of his
clergy, but where he burns fome part of 2 manfion houfe, or a barn
with corn.

Note the ancient authors extended this felony, further then
houfes, viz. to {tacks of corn, wayns or carts of cole, wood or
other gouds.  And it is faid in 3 H. 9. wb: fupra, Certum off quod
crematio domornm felonice fuit fe onia per communem legem.

T'be attempt to burn a ftack of corn, was made felony by the
ftatiite of 3 and 4 E. 6. but this is repealed by 1 Marice.

Buroing of the frame of a houle., was made felony by the f{ta-
tute of 37 H. 8. becaufe the frame of a houfe is no houfe: but that
1s repeiled by 1 E 6. ca. 12. and 1 Mariw.

43 El ca. 13. It is felonv if anv within the counties of Cums-
berland, Northumberland, Wef{tmerland, or the B. of Durefme wil-
tully, and of malice burn or caufe to be burnt any barn or ftack of
corn or grain, without benefit of clergv,

Note a diverfity between the indiélment of burglary and burn-
ing; tor the indi‘tment of burglary muft fav (as hath been {aid)
domzem manfionalem, but {o need not the indictment of burmng, ovut
domum, viz, a barn, &c. malt houfe, or the like,

C AP XVIL

OF ROBBERY.

OBBERY is a felony by the common law, committed by &
violent aflault, upon the perfon of another, by putting him in
fear, and taking from his perfon his money or other goods of

any value whatfoever. 2 See inter lepes Canuti, aperte compilatione
numerantuy inter frelera kominum incxpiabilia.

Robbery 1 ® It 15 dertved dv /a rebe, both becaufc in anclent
tiires (as fometime yet is done) they bereave the true man of fune
of his robes or garments, and alfo for that his money or othe
goods are taken from his perfon, that is, from or out of fome part
of his %armcnt, or robe about his perfon. And is ranked in this
place, for that it concerneth not only the goods, but the perfon ot
the owwer. We call it, roderia et rapina, and the theef raptor.
Whereof Bralton {aith, Ef cnim quafi furtum rapine, que idens efs
quant'm ad no:, quod roberia, ct off g-nus contreffatimis contra volunta-
tem domini, ct fonilis peena fequitur utrungue delifum, unde preeds di-
cttur fur improbus & quis cnim magis contredlat rem alienam inwvito dowii-
no, gream ille qui rapzt 2

Felony by the cormnion Iaw.]  This is agreed of, of all, both an-
cient and late, without uny queftion. And it is deemed in law to

be amangft the moft hainous felonies, crimen imprebiffimum.
. * L] . -
2ol



Cap. 16. Of Robbery.

Vilent affardt.] "Thisagreeth with the indiftment, ~ivleater e+ fe-
Liice cepity e,

By putting him in fear.}] ‘This agreeth alfo with the indi¢tment ;
and this circumf{tance maketh the differcnce between a robber and
a cutpuife : both take 1t from the perfon, but this takes it ¢lam et
feeretey, without aflault or putting in fear, and the robber by
violent affault, and putting in fear. If onc cut a purfe, with money
in it above twelve pence, he fhall be hanged, and the benefit of
clergv is taken from him. But of ancient time the pun‘fhment
was otherwife. 8. captus in Lendon cun: burfa quam feidit cum tribus
[didis, et hoc non potuit dedicere, ¢t idleo amitiat dextyum pollicenz. Brit-

con faith, Des confors des buifesy voylons que coluy que la b fe coupa, fi

anter maviefe ne eyt faity ost judgement de piilary 5 et fils eyent eanble
aunter ch fe meinder de 12 denters, perdeat wa orailey et fi le chofe paffe 12
deniers, €y ur_fnr/gmr:m‘ de mort.

.B_y tafﬁ?{:‘;’ h "1'he words of the indi&ment [)E, wislenter fffcf{:m'fé
cepts Hic opus eff interprete.. For it muft be underitood, that there
isan actuall taking in deed, and a takingin law, and that may be,
when a thief receiveth,- &c. JFor example: it thieves rob a true
man, and find but little about him, take 1t tids 1s an actuall taking
and by menace of death, compell him to {ivcar upon a book to
fotch them a g¢reater fum, which he doth, and deciiver it unto
them, which they receive, this is a taking in law by them, and
adindeed robbery @ for fear made him to take the oath, and the oath,
and fear continuing, 1made hin bring the money, which amounteth
to a takine in law, and in this cafe there need no {peciall indiét-
aenty but the generall indictment ((cucd wlulenter ef felonic? ccpity ) 1s
Cithcient.  And {oitis, if at the Arft, the true man tor fear deliver
hie purfe, &c. to the tuet.

This word [ ceoit] necetlarily implieth, that the thief muit be in
pofieflion of the thing {toln: for exaniple, if the bag or purle of
the true man be faftned 1o his eirdle, &c¢. and the tinef the more
calily to take the bug or purte, doe cut the girdle, whereby the
bag or purlc falleth to the ground, this is no taking, for the thief
had never any poffeflion thereof, et fic de finulibus @ but if the
thief had taken up the bag, or purfe, and in {triving had let it fall,
and never took it again, this had been a taking, becaufe he had
itin his poffellion; for tire continuance of Lis potleftion 15 not re-
quired by law.

From his gerfonn.] ‘The words of the indi&ment be, « perfosa,
Ze. If the true man feeking to efcape, for the fafeguard ot his
imony, caft it into a bufh, which the thicf perceiving, takes it;
this 1s a taking in law from the perfon, becaufe it 1s done at one
time. If the true man bad caft off his {urcote, or other uppermoft
garment, and the {fame lyine in his prelence, a thief affault him,
&c. and take the furcote, this is robbery; for that which is taken
n his prefence, is in law taken from his perfon: and fo it is of the
horfe of a true man, which fiands by him, ez fic de fmilidas.

In ancient authors and records, in pleas of the crown, you fhall
vead of fukebere, €5¢. whom we will derive and explain.  Saéebere,
facbere, or facburgh, fac, or fakis an ancient French word, and fig-
nificth a bag, purfe, or powch. So that fackbere is he that did bear
the bag, &c. and in legall underftanding, is he that was robbed of
his mony in his bag. And this agrecth with the interpretation there}

G 2 G

63

Bra&. 1. 3. fo.
150. b.

10 H. 3. cor.

434.
Britton, fo.

24. be
44 E. 3. 11,
4 H. 4. 2.

[ 69 ]

14E. 3. cor. 113.
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Bra¢t. lib. 3. fo.

180. b.

¥Fleta, 1. 1. ca.
42. Britton fto.
22. b. & 72 b,
Stanf. fo. 28.

14E.q.cor. 115,

22 Afl. p. 30.
27 Afl. 338.
24 E. 3. 42.
13 . 4. 7.

6 E. 4. 25.

In the fecond
part of the In-

ftitutes upon the
{tatuteof 1 E. 2.

E{cape Voluntary. Cap. 18.

of by Bra&on, viz. Furtit veré manifeftiz ¢f2, ubi latvo deprehenfus eft feifitns
de aliguo latrocinio, viz. hondhabende, and bacbercude, et infecutus fue-
rit per aliqui cujus res illa fuerit, qui dicitur {facaburth. And here-
with agreeth Fleta, lib. 1. c. 42. § Sunt autern, &c. And Britton,
fo, 22. b. & 72. b. agreeth herewith, and calleth him fakebere ; and
{o doth juftice Stanford, Pl. Cor. fa. 28. term him, which (as we
take it) is his right name derived of thefe two words, fuc, and ber,
that 1s, he that did bear the bag, &ec.

OF what wvalue forwer.] Though it be under the value of twelvc
pence, that 1s taken ; (as to the value of a penny or two pence) it
is robbery, but fomewhat muft be taken, for the affault only to rob
without tzking forme monev or goods is no telony, and fuch opi-
nions, as feem to the contrarv were maintained by that, which then
was anciently holden, Qué/ woluntas reputabatur pro_faddo. Sce be-

fore, cap. High Treafon, fo. §. mfediatr viarum.

C A P. XVIL

In what Cafes Breakers of Prifons are Felons.

E have fpoken fufliciently hercof inn his proper place, in tle
expofition of the {tatute of 1 K. 2. de frangentibus prifonan.
Only this 1s to be added, that in cafe of fclony, the offende:

Dec frangentibus  {hall have the benefit of clergy, for the breach of prifon.

prifonam.

[ 70 ]

C A P. XVIII.

Where Efcape Voluntary 1s Felony.

L have alfo fpoken fomewhat hereof in the expofition of th

{faid aét of 1 E. 2. And the voluntary efcape can be no
felony in the gaoler, unleffe the prifoner be under cuftady

by lawfull warrant exprefling the offence, which you may fec there
at large.
2. ‘There muft be a felony done at the time of the efcape: for

a relation which 1s but a fiétion in law, fhall never make a mana
felon, as likewife there it appeareth.  Sce Stanford, lib. 1, cap. 26,
&cC,

CAPL



Cap. 19.  Stealing, &c. of Records, &c.

C A P. XIX.

Of Felonie by f{tealing, carrying away, with-
drawing or avoiding of Records, &c.

[ afcun record (1) ou parcel dicely breif, retorne, pannell,

proces, cr garvant d atiorney (2) cn les courts le 7oy (3) de

chancery (4) e¢fchequery lun baike, su lauteryou fa trecforie (5)
it voluntarement emblecy empert, etreity ou ayoude (0) per afcun
clevke o auter perfon (7)s a caufe de quel afcun tudgement (8) foit
reverfe (Q) 2 que tiel cmbleory emportcry retraber, et avordery lonr
procurators, councellorsy et abettors (10) ent endites (11) et fur
proces fur cco fuity ont ducment convils per lour proper conjfeffion,
ou per cnquefts prender des loiall homesy (dont la moitye forit des
homes dafeun court (12.) de mefme les courts, et lauter moitye des
anters) foient adjudges prer felons, ct encergent la paine de felony,
ot gue les tudges de es cotrerts de lun bankeyon de lauter eyent power
e oter et Cterminery tieln defunlts devant euxy et citt fuit puni-
¢y come devant ¢ff dit (13).

I any record or parcell of the fame, writ, retorne, panell,
procefle or warrant of attorny in the kings courts of chan-
cery, exchequer, tie one bench or the other, or in his trea-

fury be willingly fiolne, taken away, withdrawne, or avorded
by any clerk, or by other perfon, becaufe waereof any judge-
ment fhall be reverfed @ that fuch itealer, taker away, with-
drawer, or avoyder, their procurators, counfcllors, and abet-

tors, thereof indiéted, and by proces thercupon made thereof

duly conviét, by their own confetlion, or by inqueft to be taken
of lawfull men, (whereof the one halie fhall be of the men of
any court of the {ame courts, and the other halfe of others)
fhall be judeed for felons, and thall incurre the patne of fe-
lony.  And that the judges ot the faid courts, of the one bench
or of the other, have power to hear and deiermine fuch de—
faults beiore themn, and thercof to make due punithment, as

2Zore 1s {aid.

The mifchicfe before this fiatute was, That whereas records are
of fuch high nature and credir, as they import in themfelves ab-
lolute verity without contradidtion; to the end, that there might
!:-e an end of contentioin and controwverite, and men might reft
In ﬁlfet_v and repofe, certaine clerks and other perfons did often-
Uiwes imbefell records, or fome parcell of them, and fometime_a

G 3 - writ

S H. 6. cap. 1>

[ 71 ]



71 Stealing, &c. of Records, &c. Cap. 19,

writ, retorne, panell, proces, or warrant of attorney; or rafe or
vitiate the fame; by reafon whereof divers judgements were
avoided, or reverfed, whereby no man (as the {tatute {aith) had
any thing in {urety. This was a great mifprifion, for the which
the offenders therein might be punifhed, either at the fuit of the
king by inditment, or at the {uit of the party by an attion upon
his cafe.  See the record concerning this immatter following. Pla-
cita coram juflictarils de Fanco termino Lrinitatis anno 19 E. 1. Rer.
g7 fﬂf{or-’/:

Radulphus de Greflhope communis attornatus de com. Wefimerlanl
walitiofe retulum excurtavit et abfcid.t, et ideo per anmum et dicm com-
miittituy turri London, poflea ano 20 E. 3. per mandatum rcgis liber a-
trr et per jufiic aris cf eff inlubitumn ne de cactero in cadé curia de ali-
quibus neiclirs fo intromnittal,

VWhich remedie and punithment were thought too weak againit
clerks and other perfons, which (committing fuch things) com.
monly were ot {mall abilitv: therefore this act, confidering the
danger or the offence, malwth the {fame felony, as by the letter
thiereof appeareth.

# Sce the ﬁlrf’c | (1) 87 afcun ® record.] A record is recularly a monument or aét
FI: t;:- :;mlr;;h- JUdiCia“ before a jlld vC,y Or judges, in a court of record, entred
utes ey, ; . . . .

for this word. 2 parchimentin the nghe rolf. It is called a record, for that it re-

29 E. 4. 3. b cordeth or Learcth witnelle of the truth, and is derived of the verb
16 Eliz. Do,  recerder, whereel the poct fpoakeil:,

330. 4 Se rice awlito rezordr
Vif‘gff- a » » .y .
It hath this foveratgne priviiedee, that it is proved by no other but
by e lfe.  huwmenta (gue nos 1c-orda vocamur ) funt <cinflatis ot
veritater v firgia. And dbeit the ciafe adjudged be partcular, vet
Rot. Parl. a6 E. When ot 1s entred ot roeerd, it is of great authority in law, and
3.0 H. 7. 16, ferves for perpetuall evidence, and therciore ourhit to be comimon

See lht-l e 1cv Lo

to all, vea, though it be againit the kine: as it is declared by adt
the third vouk, T 5 5 O ' .

of parliament in azy 46 E. 3. which you may readc in the preface
to t ¢ third beok of my reports.

(2) Breife, retorne, pancl, proces, cu cary’ d'attornie.] All thefe
are fufhciently known, and yet have we treated of the fame in the
firlt part of the Inftitutes.

(3) Lules conerts e rey.]  Here are exprefsly named four of the
Kings courts, viz. the chancery, the exchequer, the kings bench,
and the court ¢f common pleas, and hereunto is added the kings
tregfury: fo as this aét exiendeth not to any other court or place,
then is here named.

(4) Chancery.]  This muft be underfiood of the court of chan-
cery, which proceedeth according to the courfe of the commeon
law, as in cafe of priviledge, of feire facias upon recognizances,
traveries of offices, and the like: for as to thefe it is a court of
27 H. 6. 14, record, butas to the procceding by Englifh bill in courfe of equity,

1t 1s no court of reccrd, for thereupon no writ of error lieth, as in
the other cafes.

65) Ou __/?z H'frgﬁu*r'ﬁ] The kings trt‘afur}f 1s called ff;gfam'zz:&z
regis, the place where the kings trcafure is kept. This treafure is
two'old, viz. his money or coine: and another, that is far moro

[ 721 precious and excellent, and thofe be the facred judgements, re-
cords, and other judiciall proccedings under the fafe cuftody of the

treafurer,



Cap. 19.  Steahing, &c. of 1Records, &c.

treafurer, and chamberlains of the exchequer. And this treafury
is partly in the exchequer, and partly in the towre of London : for
there be ancient rolls of the treafury remaining in the towre. And
‘herefore this alt intending to include both the one, and the other,
faith generally, en fa treaforie.

(6) Soit woluntarement emblce, emport, rctreit, ou avoide.] In the
indi¢tment upon this ftatute befides felonicd, tuis word {v lunrarid]
muft of necellity be ufed, to agree with this act,  Here be four
words ufed, emblee {tolne, ewmport carmied awav, retreir withdrawne,
oz avorzie or avolded. So as the {enfe 1s, 1f any record or part of
it, wnt, retorne, panell, proces, or warrant ol attorncy, &c. be
{tolne, carried away, withdrawn, er avoided, &c. And this word
[avolded ] s a large word, and doth nclude, rafing, or chipping, or
cutting off of the fide, or other part of the roll, or any other kind
of avoiding the {ame.

(7) Per n_/f.'mz clerk o anter pr:ﬁ?z.] This aft doth not extend to
anv judge of the court; both becaufe it beginnceth with a clerk,
&c. and for that by the ftatute of 8 R. 2. a penalty 15 inflifi<d
upon a judge, &c. tor making any f.l{e entry, rafing any roll, ar
changing any verdiét. Sce the ftatute; for 1t extendeth alfo ta
clerks.  Only this is to be obferved in that ftatute, that where it is
faid {the king and his counccll,] it is intended of the court of juf-
tice where the matter dependeth: for the judges are the kings
councell for jeudicature and proceedings according to law and
jufhice.

Juftice Tngham paid in the raigne of E. 1. €'’ t hiindred marks
for a fine, for that a poore man being fined 1n an action of deut at
thirteen fhillings foure pence, the faid juftice moved with pity
caufed the roll to be rated, and made 1t {ix fhilhings eight
pence.

'T'his cafe juitice Southcot remen-bred, when Catlyn chiefe
juflice of the kings Lench in the raigne of queen Elizabeth, would
have ordered a rafure of a roll in the like cafe, which Southcot,
one of the judges of that court, utterly denied to aflent unto, and
faid openly, that he n:eant not to build a clock-houfe : for (faid
h-) with the fine that Ingham paid for the like matter, the clocks
houfe at Weflminfter was builded, and furnifhed with a clock,
which continueth to this day.

(8) A canfe de gucl afeun judgement foit revers.]  This at extend-
eth only to records, whercupon judgement is given. But whether
judgement be given in caufes criminall at the fuit of the king
upon an indi@tment, or at the fuit of the party in an appeale, or
in actions, reall, perfonall, or mixt, or of the like nature, this act
extends thereunto, if ju?lgement be afterwards given, and to out-
lawries, for there judgement is given per judaicium coromutorim. For
1t is not materiall whetler the aét be done againft this {tatute, either
before or after judgement, fo judgement be given.

(9) Rewsrs] is here taken, not only where the judgement is
made erroneous, and to be reverfed by writ of error, _but where
the judgement is {o annihilated, and made voide, as 1t b:_ndeth not,
or may be reverfed or avoided by plea. See the book in 2 R. 3.
fol. ro. which expoundeth well this ftatute,

(10) Que ticl embleor, emporter, €c. bour procurers, connfellors ct
abettors, €7¢.) This act exprefly extendeth to accetlories before,
and leaveth acceffories after to the conftrution of law, yet may

G 3 . there
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there be acceflories after the fact: for whenfoever an oftence is
made a felony by act of parliament, there fhall be acceflories to it
both before and after, as if it had been a felony by the common
law, and therefore though thisalt expreffeth acceflories * before, yet
it tﬂl\eth not awav accefiories after, but leaveth them to the Lm
contrary to the opinion of jufiice Stanford. Sce before the ex-
poﬁmon of 3 H. 4. for takiny away of women againft theiwr
will.

(11) Ent endites] If the alts that make this fclony, be com-
mitted in two counties, the indiétment faileth, as hath bin {aid be-
fore upon the fiatute of 2 & 3 E. 6. cap. 24. And this cafe of
felonv rifing in two countics, is not holden by any f{tatute yet
made.

( 12) Dot Lz mo'ty foit des hommes dafcun court.] Here 1s a party
mirie, the one halle to be of the othcers and clerks of the court,
N Ca Tor their knowledee, and for the Letter information of the
otners.

(13) Lt gue les _;rufp' s des dits courts de lun bank ouw de lanter eyent
Fover de oicr et term ner tiels n’cﬁznh; devant cux, et ent faire punition,
Ui e sz' 1T ant (1’:!.] This claufe 1s in nature uf a commitflion to the

juitices of dithier benchy if the oftence be committed 1n the county

where the b aches do fit. And the juitices of either bench have
a concurrent author tv, and which of them enquire firft fhall pro-
cced : but it the {ilony Lo commniitted in another county, then
where the benchies fit (as for example i Surry, Hertlordfhire, &c.)
there the jutiices ought to hive a commititon.  But if the bench
it in Middlefex. and the {clony is done in TLondon, in which cafe a
commiiion is roqnifite, as is aforcfaid.  But then {fome have {uid,
that b- the charters of f.ondon confirmed by parhament, the ma-
ior ourhit to be prindiddl in the comanthion, and the major 1s none
m the jud es authorized by this act to heare and dctermine thi
tclooy, lmt the juft ces of tie one bench or the other: and there-
fore the flatere beirg penall, and to be taken {triétly, no proceed-
ing ca . be, S/ filva res off + {3r the charters of the city of Lon-
dfm cxicna ouly to fuch offences committed 1n London w hereof
the A0 Woth others by coimmitflion may enquire of, ht:'u'e, ancl
determine, and not to ﬁ:cn offcnces {fo annexed bv authorlty of
parliunent to other perfons (as in this cafe to the juftices of the
one bench or the other) as the moejor is not warranted by the f{aid
act to enquee, &cc. And therefore a commiflion 1n this cafe may
be mae to the: iuﬁ:]cea of the one bench or the other, omitting the
IMALO1, 2 ¢ oria regis deficeret in juflitia exhibenda.

And albeit this l~..111dc of felony is an heinous offence, yet may
the ofienders therein have their clergy : for untill the raign of H.

. (that we may note 1t once for all) the benefit of legy Was not
t.a}:en away by any a&t of parlmment in cafe of fclony. As for
tho {tatute of bicamis made 1n 4 E. 1. it was bur an expofition and
allowance of the conftitution made at the generall councell at
Lvons concerning the fame, as before hath been faid.  But (as we
Itmf*mn}u) the firft ﬁdtllt& maxing a new felony that took away
the berefir of clergy was the ftatute of 7 H. %, concerning {oul-
diers. Fide i, 8. 19l 160, & lib. 11. fol 1§

CAP



Cap. 20. Craft of Multiplication.

C AP XX

Of Felony in fuch as ufe the Craft of Multi-

plication.

NONE from henceforth fhall ufe to multiply gold or filver,
or ufe the craft of multiplication (1): and if any the
{ame doe, he fhall incur the pain of felony.

This is the thorteft a&t of parliament that we remember ; before
the making whereof, divers of the nobility, gentry, and others did
waft and confume a great part of their inhcritance, and wealth,
about the art of multiplication, by the fubtile and finifter per{wa-
fion of certain impoftors, and deceivers, which took upon them
to be tkilfull therein, and to be able to muitiply gold and {ii: er, be-
ing themfelves for the moft part very poor and indigent perfons, of
whom it was faid, Quo:l pollicentur alils ingentes divitias, ct 1pft pr-
tunt parvas drackmas.  &ee Chaucer our Lnglifh poet, who wrote
about the time of the making of this aét, in the tale of the Chan-
nons Yeoman, fo. 63. (in libro mes,) that the end of this {liding
ind curfed craft (fo fuli of impofture and deceit) 1s extream beg-
nery : he is worth the reading, for he difcovercth the fecrets of this
crafe, as our aét tearms it.

Now fceing the end of this feigned art of multiplication 1s meer
deceit, and tendeth to the undoing of many; at thus parhament
the ufe of this craft of multiplication is made felony. For the bet.
ter underftanding of that which fhall be faid, it 1s to be known,
that there are fix kinds of metalls, viz. awum, argentiu, «s, five
tuprum ((quia inventum fuit in Cypro) flannun, plumbum, ct ferrum.
That is to fay, gold, filver, copper, tynne, lead, and iron; for
chalybs {teel is but the harder part of iron, and orichalcum, aun-
vichaleum, viz. lattvn or brafle, is compounded of copper and
other things,

(1) The craft of multiplication.] That is, to change other metals
nto very gold or filver. And this they prctend to doe by a gunf
effince, or a fifth eflfence. Four efltnces, or clements we know,
fire, aire, water, and earth, but fay they, this qunt cffence 1S a
certain fubtill, and fpirituall fubftance extracted out of things by
feparation from the four elements, differing really from their ef-
lenee, as agua witer, the {pirit of wine, or the hke, and this is
called elixar, or the philofophers ftene, and 1t is part of alchemie,
or chem.e, in Latine ars chemica. The offenders therein are called
multipliers, chemifts, alchemifts, &c. There * may be accef-
for.es to this new felony, both before and after. King Henry the
nxth, bv his letters patents, de concilii fui deliberationc deputavit
Willn., Cautelo et alios cives civitatrs Londou ad invefligandam verita~
bm fuper hiis quar in foriptis evunt cts monfivata, pro multiplicatione

nunifmatis,
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Hunters in the Night. Cap. 21.

:::mfﬁuatir, taam de auro, QuUaAIN mgeuta, el g:zz'cgrtfd i pr‘d’m.’ﬁi 6:_["6’}‘.";:,‘!
cunt eorum opinione refervent in Joriptis regi et concilio_fuo.
The hike 2 letters patents anne 35 H. 6. pro Thoma Harvie et alii:.
Rex P ex fua regali preevogativa, ¢, dedit licentiam Jolann: Faceby
et alits ad invefligandum, profequcnduin et perficiendum  guandanm

preciofiffimam medicinam, quintam effentian:, lapidein philofopltsrin urn-

ciuypaltum, nec 1ol p:*:r_’/fn!fm ﬁ:.—:fc*zm’f et cxercends h'frrﬁzzm‘a!fm::'.t nretal-

lovum in werum aurum, et arpentunt, with a non obflante ot this {tane

of ¢ H. 4. By thefe letters patents this act 1s more cxplained, then
by any record we have {een.

How theie feveral kinds of metalls, as 13 fuppofed, proceed ori.-
ginally from fulphur ¥ and quicktilver, as from their tather and mo.
ther, and other things concerning the fame, you may ot vour
letfure read in George Agricolay, ib. 1o. ca. 1. Encelms, li. 1.

ca. 1. 'l Com. 3350.
Almighty God in the fourth day created the earth, and no
mention 1s made of metals, for that they were as parts of the

carth.
The forall end of thefe five are beggery; this kind of alche.

mift, the monopolitt, the concealer, the informer, and poct-
~iers.
Sccpe pater dixity, fludivm quid inutile tentas ?
bicconides nullus ipfe reliquit epes.
I could aive examples (of mine own obfervation)} of all thefe, f
it were portinent to our puipole.

C A P. XXI

Of Fclony in Hunters in the Night, or with
painted Iraces, inany Foreft, Park, or Warrcn.

AT cvery fuch time as information fthall be made of any un-
lawfull huntings in any foreft, park, or warren (3) by

night, or with painted faces (1) to any of the kings coun-
ccll (4) or any thc tittices of the kings peace (5) in the
county where any iucn nunting fhall be had, of any perfon to
be fufpected (2) thereof, it fhall be lawfull to any of the fame
councclly or juitices of peace, to whom any fuch information
fhzll be made, to make a warrant (6) to the fherif of {uch
county, or to any conitable, bailif, or other officer within the
fanic county, to take wund arreft the fame perfon and perfons
of whom f{uch informations fhall be made, and to have him, or
them before thc maker of the fame warrant, or any other
(7) of the kings faid councell, or his juftices of pcace of the
fame county. And that the faid counfellor or juftice of peace,
before whom fuch perfon, or perfons fliall be brought, by his
difcretion have power to examine him or them fo brought, o

the



