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T R E
PR EFACE,

HE Enfuing Treatife leing oc-

cafioned by the late A&, that all

~ Proceedings in Courts of Juftice

fhall be in the FEwnzlih Langnage,

it may feem meceflaiy 1o prefix  Dere,

fome few Oblervables, both oz the one
and the other,

And firlty as to t72 A& it felf, T fhall
obferve iz Genera', that in its firft View
it feems to be unded om the moff ex-
alted Motives of publick GGood, and the
molt amiable Refult of all Divire and
H.man Laws, viz. Salus Populi, or The
Happinels and Security of Mankizd.

And undoubtedly to this great End

the All-wife Creator, having in the Re-
a 2 ZInning
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iv The PREFACE

ginning forn'd the Unizerfe for the Con-
remplation and Sercvice of Man, gave
him at fieft the plain and eafy Common.
~ . . Taw of Naturc 70 be Iis Rulc aund
¢ 11, e L_wde ; and aftercards for bis own Peoe
ple formed o Body of Statutes, miore brief,
aiore legible, and more eafily underftood
than any human Laws wharfoever.

Pufendorf ﬂ?at the Law of Nature 05 ff)m';{ i-;

inxe3 ed onthe (awme plain and obvions Princi-
ples, and throughort all its Qperations
anid Effetls conflantly tends 10 the vui-
cerfal Good of the whole, a5 well as the
Preferzation of cvciy individual Specics,
mift be acknowledzed by all, —

Nor does the Law of Nations any
IFay derogate from the fanic beneficent
Principles ; iz gencrclly afis on the (e,
Motives, and puifnes the [ame Ends ;
and tho 1t {econdanly sutends the Ad-
cantage of Particulars, yet its primary
Regard is the Benefit of all Mankind.

seo the gar, A2 720y be alfo wiged 1z Fazorr of our
-5 7, 3. iefrae SEAELE, that whatever concerns the Inte-
reit of all, ought te be known and un-

derftood by all; and feeing Laws and

Cuftoms will the rather be perceived and

known, and better underftood in  the

uinal Tongue, ‘tis highly rationa! they .

| " fhould

i



The PREFACE. v

fhould be promulgated and pradtifed in
{fuch known Tongue.

And as all Nations in the World had
their Laws originally promulgated i their
own Language, fo the Prattice of thofe
Laws, and the Modes and Forms of their
Judicial Procecedings were comfonint to
thofe Laws, wiz. Every Nation in its own
Language.

But more particilarly with Refpett to
England, or rather Britain, we may ob-
ferve, that the antient Britains had and
exer¢ifed their Laws and Cuftoins in their
own Langrage, long before that Body
faid to be compofed by Hoel Dha, the
greateft Part whereof was in Being long
before bis T ime.

And in that Body latcly pablifbed, twe See L .
find not owly the Pofitive Laws o be ¢ 136,
. | . L 494, &c.and
enalled and promulzated in the Bri- jips. oo
tith Language, but alfo the Forms of per tosun.
thetr Procefles, Pleadings, Judicial Pro-
ccedings and Eatrics were folely in the
Britith Language.

Alfo their Saxon Succeffors, when once
cwilized, purfued the fuin: Method both
e therr enaéting Laws, and i diftribu-
ting Juftice iz the Saxon Language, tho’
¢ mnfi be confefs'd they took wof} of their

a 3 Laws



The PREFACE
Laws frosme Britith Paterns. See the I,aws
of Ina, Alfred, ¢5¢c. Dugdale’s Monafticon
Vol. 1. p. 32, 39, 43. Ponticus Virunnius,
Lib. 3. p. 10, 14. Taylor's Gavelkind, 49,
52, 53. Hollingfhead pa. 15, .

Nor did W. 1. proceed oz o different
Ground; for his Aime being to introduce
and eftablifh the Norman Language bere,
bad that Defign [ucceeded, it would have
beere highly reafonable to have had our
Laws, both inz Theory and Praltice, i the
Norman Language; but his Attempts
fatling in that Particilar, we may well
wonder how onr Laws for above §oo
Years came to be pleaded iz that Lan-
guages w@hich was ever the Averfion of
Englilhmen and Freemen. And what
other Canfe can be affigned, than that
the Creatuies of Arbitrary Power were
noturally its Advocates, which chiefly
maintain d its Authority by keeping the
People in Ignorance of the Law.

Notwithflanding which, we find many
Footlteps of the Englith Tonguc ufed
both in legal Procecdings, and A&s of
State, fooz after the Conquelt ; as in the
L ondon Charters of W. 1. #he Proclama-
tion of Rufus for raifing the Siege of
Rochefter, the Speeches of H. 1. to bis
Parliaments ; one whereof [poken to &

I Parliament



The PREFACE Vi
Parliament of Englithmen, iz Oppofition
to the Normans, Ruzns 152 this Strain, iz,

Vos (Angligeni) Amici & fidelés mei
indigenes ac naturales, ¢oc. 20z my be-
loved and faithful Englithmen; the an-
tient Inhabitants and true-born Natives
of this Land; you keow the fierce and
bloody Difpofition of my Brother Robert;
and that he hates you with Deteftation,
¢c. But 1a mild and peaceable Prince,
born and bred among you, defire to go-
verm: you in Peace, and in the Ez-
Joyment of your anticnt Liberties; [ am
willing to be guided by your Coundels,
5. And if you'l provide o Charter, T
am veady to reftore to yox all the Laws
of the Holy King Edwardy azd will com-
miazd thew: to be inviolably ob{erved, G
that fo yow juinizg with me, we may re-
pel the Attempts of my Brother and his
Normans; for if I am aflifted ewith the Si enim For-

Courage onyou Englithmen, 7 fall 5o titodine An-
* : . glor’ robo-

value the Threats of thefe ([coundrel) rer, inancs

Normans: Normannor®

minas ne-
| . quaquam
I the yather mention this Specch, for centeo for-
that Itake it H. 1. did berenpon execute ™idandss
another Charter (befides that which he
granted at hisCoronation) wherein hetully
rettored all the Confeflor’s Laws,and which
¢z Truth was the Original of the feveral
Magna Charta’s of H. 2. King John,
a 4 H. 3
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H. 3. ¢&Gc. And I am the rather induced
bereto, for that about this Time [ find
not orzly Officers Civil azd Military, #o be
elected by the People, but even Bifhops
were about this Time elefled a clero &
populo, ewhich wmuft have been owing to
the entire Rcfloration of thofe Saxon
Laws,whbereby all Officers (acred, Civil and
Military were fo eletled.

“Tis true, this King (as alfo feven or
eight of his wuext Succeflors) foon broke
through all Oaths, Charters, ¢5c. and
aotezithftanding the Grant {fupra, the for-
wer Prattice as to the Law being ir
Norman, (5. foon revived, the Mifchiefs
of which weic complaincd of in divers
fucceeding Parliaments without Redrefs.

Bt after 300 Vears from the Conqueft,
the Cloid bezan to witldraw.  For Ed. 3.
2 ki 36 Jeary palt an A&, that Plead-
mes (at Law) thouid be in the Englith
Tongue.  Tiv Preamble of it is very
emaikabley cnd s the frong Motives
the Parliamernt bad to pafs it, and the
Oppolition /¢ jormerly met with: Bus
theie betzg iz the End of it, a Claufe or
Scatence (added by the Fudges of thofe
Times,) which Perverts the Iutent of
the sct 5 and neither Loyds nor Commons
ever confented to, fhews us, how eafily

| Craft,



The PREFACGE. X

Craft, when fupported by Authonity, way
pervert alf human Laws whatfoever,

The aforefaid Stat. 36 Ed. 3. i its d8t 36E.3.
Preamble recites thus : Becaufe it has xyy, ;sl;ﬂany
becu often fhewed to the King by the Petitionsbad
Prelates, Dukes, Earls, Barons and all ET{TP;? the
the Commonalty, ¢f the great Mifchiefs, e
ewhich bave happened to divers of zhe
Realn: ; becaufe the Laws, Cuftoms aizd
Statutes of this Realiz be not common-
ly holden and kept in the fame Reali
for that they be pleaded, fhewed and
adjudged 722 the French Tongue, ehich
75 ench unknown iz the [aid Realm,
fo that the People, which do Implead or
be impleaded iz the King's Courts, and
in the Courts of others, have 770 Know-
ledge 7or Underltanding of that which is
faid for theinr or againft them, by their
Serjcants aud other Pleaders: Aid that
reafonably, the faid Laws and Cuftoms
will be rather perceived and Known,
and better Underftood iz the Tongue
wled 2z the faid Realm ; and by fo
wntch, every Man of the faid Realw may
the better govern Limfelf withont offend-

g of the Law, and the betier keep [afe
and defend his Heritage and Pofleflions ;
and for that in divers Begions auzd Coun-
tnes, where the King and Nobles and o-
thers of the fuid Realm hace becn, dood
Governance, and full Right is donc to

every



evety Perfon; becaufe zhar their Laws
ard Cuftoms be learned and ufed in the
Tongue of the Country: The King defs-
ving the good Governance azd T'ranqui-
lity of bis People; and to put out, (re-
moze) and efchew the Harms and Mil-
chiefs, which do or may bappen i this
Behalf, by the Occafions aforefaid, hath
 ordained and eftablifbed by the 4ffent a-
- forefaid: That all Pleas which fhall be
pleaded in any Court whatfoever, before
any of his Juftices whatfoever; or in his
other Places, or before any of his other
Minifters whatfoever, or in the Courts
and Places of any other Lords what{o-
ever, within the Realm, fhall be pleaded;
thewed, defended, anfwered, debated and
adjudged 77 the Englifh Tongue. (42d
“Nete; Thefe * thar they be entered and inrolled -in

lz er Words )
are not 1n Lﬂn”-)

the Record.

i o f*‘ From the Preaitble of this ALl, we
’ may obferve the many Motives the Par-
lisment Aad to pafs it, viz. 1f}, The

sreat Milchiefs that arofe from the Non-
Obfcrvance or zot keeping of the Law ;

2. That this was occafioned by Mens
Ignorance thereof 5 3. That that Igno-

rance arofe from its being pleaded, &c.

iz an unknown Tongue. 4. That the
People bad 70 Knowledge of what was

faid for or againft them. 5. That it
might be reafonably hoped, the Law

| wonld
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coould De better known and underftood
when iz Englith., 6. That thereby Peo-
ple will better know how to govein them-
{elves, without offending the Law., 4ud
7, That they will better keep and
defend their Heritage and Pofleflions,
And laftly, The Example of other Nati-
tions, ¢yc. From all which we may clear-
Iy fee the ftrong Defires and Intentions
of both Prince and People, to have the
Low pleaded, @c. iz the Englith
Tongue. e may alfo Note thefe Fords,
and that they be entered and enroll’d in
Latin, were craftily added to the A& af-
ter the Rifing of the Parliament: 4ud
a5 Mr. Rymer, Cotton, and others bave See Cottor’s

obferved, are mot in the Record of that oo 94

A&' of Mr. Ry—-
nier, 1n My

And yet it is frange, to find the M- TNl

titude of Fudgments and Refolutions, to

be miet with 12 our Books, built on that
apocryphal Text of the Statute, and 'tis

well known, that within Time of Me-

mory ‘twas little lefs than lesal Herefy,

to Report any Cafe of Law 122 Eoglifh: Firft Pub-
And till my Lord Hobart’s Reports, we l'{hcg’ l‘f”'
bad not one Book of Law Cafes publifhed " "
W onr own Language.

~But in the Year 1650, the then Par-
liament paffed an A@; entitled, an A&

for turning the Books of Law, and all
Proceflcs
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4n 42 pafld Procefles and Proceedings at Law, into
22 0% Englifh; thereby enacting, That ail
1630. tHe 3 Y g 3 ..
For Law  the Report-Books of the Refolutions
Zosksand — of Tydges, and other Books of the Laws
roceedings ‘ ; . .
tobe in En- Of England , fhall be tranflated into
giith. See  the Englifh Tongue; and that from and
f;‘;"’" 145 after the 1t of Faunrary 1650, all
Report-Books of the Law of England,
which fhall be Printed, fhall be in
the Enlifh Tongue only. And further,
That after the firft Return of Eaffer
Terin, 16 51, all Writs, Procefles and Re-
turns thereof, and all Pleadings, Rules,
Orders, Indi¢tments, Inquifitions, Cer-
tiorari's, Patents, Commitlions, Records,
Judgments, Statutes, Recognizances,
Rolls, Entrics and Proceedings of Courts-
Leet, Courts-Baron and Cuftomary
Courts, and all Proceedings what{oever,
in any Couits of Juftice, and which con-
corn the Law and  Adminiftration of
Juftice, thall be in the Englith Tongue
only, and not in Latin or French, ¢jec.
(asin Seff. 1. of the prefent A&)with a
Pcnalty of 20/ for cvery Offence.

But ile ther Legiflature, not having
thereby affigned any Perfon or Perfons,
foi the carrying on of that great and ne-
ceflary Work, the Defcit of the [aid At
iz that particular, was foon perceived,
and therefore, in the following Scifion,
cuother A&t paffed to fupply that Defed

Whercby
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Whereby it was enacted ; 1it, That the f’ l‘,"ﬂ%*"S’ Apr:
. . : > v51.  The
Tranflation into Englifh, of all Writs, Tamfation
Procefs and Returns thereof, and of all therof refer-
Patents, Commiffions, and all Procecd- ’;‘f‘;zef"’&c_
ings whatfoever, in any Courts of Juftice Scobel 154. -
in England, and which concerns the Law

and Adminiftration of Juftice, to be made

and framed in the Englith Tongue, ac-

cording to the Ad, Entitled, ¢gc. (as

above) be and are hereby referred to the

Speaker of the Parliament, the Lords
Commiflioners of the Great Seal of Fzg-

lond, the Lord Chief Juftice of the up-

per Bench, the Lord Chicf Juftice of the

Common Pleas, and the Lord Chief Ba- Notc; 7e
ron of the Exchequer, for the Time be- Jumer Partof
ing, or toany two or morc of them ; and v ﬁ,}jﬁ;ﬁ
what fhall be agreed by them, or any firek ot of
two or more of them, in tranflating the */ 'gf”ff}w
fame, the Lords Commiffioners thall and whe it feems
may affix the Great Scal thercunto, in @ wwilling
Cafes where the fame is to be fixed. And i sy
alfo that Miftranflation or Variation in bind for others,
Form, by reafon of Tranflation, or Part

of Proccedings or Pleadings already be-

gun, being Part in Latin and Part in

~ Englifh, fhall be no Error, nor make

void any Proccedings by rcafon thereof.

Provided that the faid recited A& fhall
not cxtend to the certifying beyond the
weas, any Cafe or Proccedings in the

| - Court



X1V The PREFACE

Court of Admiraity, but that in fuch
Cafes the Commiflions and Proceedings
may be certified in Latin, as formerly
they have becn.

Thefe two Atts contain the whole Plasn
of the prefent AEL, and by comparing the
At of 1651 with the prefent, twill be
eafily feen, that the fecond Clarfe of the
prejent A&, touching Miftranflation, Ge.
Fas o R.lation to and Dependance on
thofe Diretlions in the foriver ACE, viz.
the appointing the Perfons by whow
fuch T'ranflations were o be made ; which
Dircétion being omitted iz the prefent
A&, has not only occaftoned the Incon-
fiftency of a Relative Clagfe without
aizy Antecedent ; Dut will doubtlefs in a
great Meafure render the whole AGt in-
effcttual, except remedied by a future AGE.

For as ‘tis obvious to Common Senfe,
that all Writs, Procefles, Pleas, aznd the
other operative JVords in the Statute,
ouglt to be eftablithed under a certain
Form of Words (which in Truth is ef-
fentially neceflary 2z lega/ Proceedings)
fo it is as cvident to Experience, that
except theie be a Uniformity iz the Phra-
{eology or Manner of Dikion to be ufed
iz thofe Writs, Procefles, Pleas, ¢oc. the
Law 7t felf mauft become an Individuurz
vagum, or az uncertain Jumble of dif-
agreeing Forms, Frowms
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From this Confideration it [eems high-
ly reafonable, zay ablolutely neceflary,
i order to render the late it effeGual,
that ( Jeeing thofe who are {wom ta
{erve, have declined the Service) fome
learned, difcreet and induftrious Perfons
be fele@ed and authorized by publick
Anthority, and with o due Reward en-
conrazed to wundertake and perfett a
"Tranflution of, and reduce into one Me-
thodical Body, the moft ulnal and ap-
proved Forms and Precedents 2z our
Law: dnd that this, when perfetted,
have the Santion of the Legiflature for
sts Approbation,

The Prefent A& has in fome Meafure
fchen'd out a Method of proceeding here-
in (though not (o exall but it may De
correlted om o Review) being entitled,
An A&, That all Proccedings in Courts The Stat.
of Juftice, within that Part of Gireat %?‘”}Ef‘m
Britain called England, andinthe Court o
of Exchequer in Scotland, fhall be in
the Ewuglifh Language. And reciting,
Whereas many and great Milchiefs do 7be Pream-
frequently happen to the Subje@s of this ¥
Kingdom, from the Proccedings in Courts
of Jufticc being in an unknown Lan-
guage, thofe who arc fummoned and g, 4, pre
impleaded having no Knowledge or un- anble of
derftanding of what is alledged for or a- 562180t
ganft them in the Pleadings of their

Lawyers



XV1

After 25\ar,
1735 all Prs-

cezimn gs at
Loz toke i
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The PREFACE

Lawyers and Attornies, who ufe a Cha-
rafter not legible to any but Perlons
practifing the Law. To remedy thefe
Mifchiefs, and to proteét the Lives and
Fortunes of the Subjeéls, of that Part
of Gi. Birit. more cffeCtually than here-
tofore, from the Peril of being enfnared
or brought in Danger, by Forms and
Proceedings in Courts of Juftice, in

an unknown Language; It thercupon
Enalls,

( 1. ) That after the 25th of March
1733, all Writs, Procels and Returns
thereofy and Proceedmgs thereon, and
all Pleadings, Rules, Orders, Indiét-
ments, Informations, Inquiﬁtions, Pre-
fentments, Verdiéts, Prohibitions, Certi-
ficates, and all Patents, Charters, Par-
dons, Commiflions, Records, Judg-
ments, Statutes, Recognizances, Bonds,

: Rolls, Entries, Fines and Recoveries ;

and all Proceedings selating theyennto ;
and all Pmccedm% of Court*-Lect
Courts Baron, aud Cuﬂonmiy Courts,
and all Copics thereof 5 and all Proceed-

ings whatfoczer, iz any Courts of Fu-

fitce within that Puart of Great Britain

ciled England, and the Conrt of Ex-
chequer iz Scorland and which concers

the Law and Adwini frration of Faftice,
fhall be in the Englith Fonguc and

Languaee culy, and not in Latin or
¥ rench,
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Brench, or amy other Tongne or Lan- iﬂfffilléfu
- gunge whatfoever. And  [hall D¢ mon legible
written 22 fuch o Common  /egible Hand, and
- Hand and Charalter, as the Atis of Par- fc}?%fﬁdsg;i
~liament are #fually ingrofled im.  And ’
the Lines and Werds of the [ame to be

awritten at keaft as clofe as the [aid Ats

nfually are, and 7ot 1z any Hand, coni-

monly called Court-Hand, and in Woras

at Length, and #ot abbreviated, any Law,

Cuftonsy 8c. 1o the comtrary.

And all and every Perfon or Perfons, P‘i‘“f‘“ﬁégf’f

offending againft this Att, [hall for eve- gl sou.
vy fuch Oftence forfeit and pay the Sum
of 50l to any Perforz who fhall (22 for
the [ame by Aition of Debt, Bill,
Plaint. or Information, iz azy Court
of Record at Weltminfter, g /e Fxche-
guer in Scotland, wherein 2o Efjoin,
Protection or JFager of Lax fhall be,
707 wore than one Linparlance.

(2.) dud further, that Miftranfla- Migranfiad-
tion, Variation 7z Form, by Reafor of on before
Tranflation, Mifpelling or Miltake 7z ;:fzf'{l'bi;’
Clerkfhip, or Pleadings or Proceedings, before or afs
begun or to be begun before the (aid 25th “]'"!]Jr”dg‘

: . ..

Day of March 1733, being Part in
Latn and Part in Lnglith, fhall be 2o
Lrvor, nor make void any Procecdings

by Reafon thereofs but that all Manner

of Miitranflation, Errors in Form, NMif-

b pellings
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reilings, Miftakes 2z Clerkthip, may a
aiy Time be awmended, whether in Pa-
per or o2 Record, or otherceife, before or
— S ., ¢ ' -
Nose: “Tis 91 j;zd%zm.zzr, zpor ‘Payment of rea-
ki fomcble Cofts ondy.
Coovele was
at firit znnex’d to another Claule, direlting the Judges, &.
to mixe Tranflations of proper Forms, as was provided by
the AT of 1651, “Bur they unwilling to afflume the Task
firuzk out the Claufe that related to their Duty, and new
medelied this in fuch a Manner, that it has neither Head
nar Lail. After which follows a like Claule with the laft; in
e ActiGsy, vin

3. ) Provided that nothing in this
Aty amor any Thing berein contained,
thall extend  to certitying  beyond the
seas, any Cale or Proceedings 72 the
Coxrt of Admiralty ; but that in [uch
Cofes the Commiflions and Procecdings
ey e ocertiied jz Latin,  as formerly

7

thcy ace beca.

. -

i_;'-l =
.

%

C a0y The laft Clanfc in the ALl is,
That all the Statutes of Jeofails, .
ihall be extended to Proccedings in
Law (except in Criminal Cafes) when
the Forms arc in Euslifh, Ge. whereto
I fee wo great Objeition to be made
{cxcept o rhe Exception, which [
. CoEcaze may  hate  gery  pernicious
cjessto Contequences, a5 it entively deprives
7 the Prifoner of thofe Rights, which are
allow'd him by the cery Statutes of
JCDlIﬁa‘t‘Ilb.)

2 But
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Put befides, the Matters abovementi-
oned, fome other Qbjettions may Juftly
- be made againft the penning of this AE,
- three of which are moft obvious, viz.

\

1. That all Proceedings and Copics, 1. ObjeSion.
 ¢y¢. arc to be written in fuch (r.e. {o
~ large) a Hand and Charater as the Acts
* of Parliament are ufually ingrofled in:
© Which being an exceffive large Hand and
Charatter, will occofion Copies of Ke-
cords, Procefles, Pleadings, &c. to ex-
 tend to four Times the Quantity of Pa-
~ pery when 172 Englith, than they are now
in Lating and as the Encrcale of the Not.
Paper will neceflarily encreafe the Stamp
Dutics; fo #¢ will put the Suitor to far
greater Bxpence than at prefent.  And
thus the ACt, inflead of being an Eale
or Benehit zo the Subjets, will become
their Grievance azd Oppreflion.  4ljo,

T he fecond Qbjettion confirmsthe forucr, = ObjGion.
~ for the IWords being, That Proceedings, (50
fhall be written in Words at Length, and
not abbreviated. Hereby the Clerk is re-
firained wnder the Penalty of s0l. 720t
to wiite any JYord abbreviated, altho’ it be
a known Englifh Abbreviation, a5 (&)
(&) (the Exccr.) (Admr) or the like ;
#0ys of a Word bhas a double m or n, or
the like, if he writes it fingly with a Dafl
WXt as afual, be incurs the like Penolty;
b 2 alf

‘L
|



3. Objalrion.

The PREFACGE

all wehich will zery much contribute to ex-
tend Pleadings and Copies to an excefJrve
Lenth. But if the Legiflature will pleafe
7o remit the Duty, thefe Qbjettions may be
eafily anfeered, id the People [atisfied
of 1he jult az2d good Detign @72 paffing this
At

A third Obicction will aiife from the ge-
neral Scope of ife A7, viz. That ali
Writs, Procefies, GGe. thall be in Euglifh,
N .w it waft be granted; that moft of the
Noiees o Writs, and lome Ofheers 2z the
[ aze, a5 Cuftos Brevium, Chirographer,
Prothonotary, 5e, are cither Latin or
Greek Ty and confequemtly by the
Dirc&ion of 115 At aire to be tranflated
zitg Englifh; cwhereas 115 well knowan, 1o
Engitth [Teids aic proper or fignificant e-
nongh to expicls the Scafe they beary as
iy are appiopricted to fuch refpctiive
Writs o, Otheers,  Jid ﬁ"df{g the com-
mon People baze bocwr aceslioined to, and
Lace ai ceod o o botteir Wotion (f Z‘Z?Oﬁ&"'
Writs az2d Ofhcers, «oliez exprefs'd in La-
an, (ye. thaz pojiibly they can haze when
in Englii; may,thoir betng put iuto Eng-
Lith, w0l ba contound aizd d,{ﬂr(zﬁ thety
Thougits zzd 1deas, I fee 20 more Rea-
for foi rendiinz the Names of Writs oi
Ofticers 7z Englith, than Ido for ren-
cring iato the fame Language, any of onr

CONIRO:-
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commor Chriftian Names, zho perbaps
they are Greek or Hebrew,

Note ; Alfo in fome Cafes, e[pecially i2 a- Objelicn,
Criminal Profccutions, 2 may be worth
while to forfeit zhe Penalty of the A&,
: ewhich is the ntwmoft the Latw prefcribes, but
- (eeins no way to lnvalidate the Procced-
ings, 7ho’ iz Latin, &c. Quare therefore,
if it 15 not neceffary to amend the ALt in
that Particular, by declaring all Proceed-
ings, (5¢. 722 Latin to be <oid, &c.

There are foine other {lighter Objections
may be made againft the AL, us 'tis now
penned; but as the approaching Parha-
ment svill doubtlefs finnd Occafion to review,
fo I donbt not they will not oxly endea-
coui to make the AGh effetiual, for the
Purpoles intended, but alfo confider of fome
Method of rendring this and other Laws
seore benchclal to the People.  But Cyn-
thius aurem, e. I muft not prefcribe.

Secondly. s to the Book 1tlelt, 2he Secondiv as
Reader will eafily fee the Scope of it iz to the Beo.
the Title Page ; bur I may beie fur-
ther inform him, that 1t being o pur-
pofed Treatife, of the Naturc and Forms
of Writs, Procefles azd Mandates, with
Divettions a7d Returns 7z Englith ; 7
bave in the firfk 100 Pages of the
B00k, examined into the Nature and andMcthod,

F orms

Lt
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Forms of fuch Writs, as are either con-
ftitutionai azd political; as Writs of
Ad quod Dzmnum, Oyer and Termi-
ner, Nufuances, Of the Peace, ¢5c. or
fuch a5 concern the Xings Preroga-
tive ; ar Deldiota inquirendo, &c. Af-
ter which 1 come to fuch Writs and
Procefles as are of a more pratical
Nature. See pag. 109. But iz trocing
fome Writs of this later Kind, I have
beenr forced 122 a few Inftances, to 2i-
troduce other political amd prerogative
Writs, befides thofe ar firft  intended,
ond which I did not then forefee ;
cobich has occafioned my being (omewhat
Prolix iz the Hoad of Writs, and fre-
grently to iufert Forms of Procefles zz-
deir the fome Title, iz order to fhew
the Analogy between them, and the
Metlod of turninz antient Writs zto
zioderne Procefles, ¢5c. Thus wnder the
Heads of Covenant, Dcebt, ¢5¢. are i

commfions ferted the Procefles adapted to thefe 'Ti-
tles; awd wader Trelpals and Trover,
yor wil find not only the Forms of Bills
ci Middiclex aud Latitats, but a]/b a pe-
cnliar Difconife, fhewing the Original of
thofe Procelles.

After this followes a Traft of the
Form of Returns of Writs and Procefls
{es, which being concile and exa&, both
2z its Matter gnd Mcthod, was thoughe

fi:
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0t 10 be gdded, a5 being comprebended in
she three firft operatize [ords of the A,
viz. Writs, Procefles az2d Returns.

As for the Alphabetical Table or Liff
of the Forms of Dire&tions of Writs and
Procefles, Ido affure the Reader, that on
exananing all the Lifts formerly publifb-
ed of that Kind 12 Latin, 1 could not
Fud one that was free from Multitudes
of Lrrors and Miltakes; I have thercfore,
after Examination of what Writs, Grants
o Charters I could meet with, endea-
conred to colle&t and reduce iuto Eng-
lith, @ 'Table of #he Stiles or Diretions
of the [coeral Citics, Burrows, Towns, €5,
to which (nch Writs and Procefles are -
[ually diretted,

I may further inform the Reader, that
ez the I'ranflation of fomse of the later Pre-
cedents, I hace rather followed the Englith
Phrafeology and Mode of Speech, than ad-
fered to the Latin Phrale, ar concerving
ny [elf warranted to do [0 by the ALE it felf,
eahich fays in the Englith Tongue or
Vanguage, and doubtlefs extends to the
Enghfh Mode o Form of Specch : But
v I bave had this regard to the Latin
Uhvafe s that there is not any the leaft
Paiticle i the Latin Original, bt what
s xprefyd in thefe T'ranflations.  Nor
have I given any tranflated Precedent

cvithont
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cithout fhewing the Original, or refer-
ring to the Place wheie the Original ey
be [eerr, wheiehy tevill be eafy for a curlous
Inquirer to difcover mp Mtftakes, foi
awhich 1 «ill fincerely thank bim.

Tis tiwg, Ihaze in wany Places cor-
recied 1he Errors of the Originals them-
felves, awnd in others addid Synonyma’s
aizd Expofitive JJords ; for that the (rige-
nal IVoird, inits troe Clatlical Senfe, fome-
tiiies bore an improper lmport 5 but as
fuch Synonyma’s aud expofitive Words
aie tncluded 172 Parenthefes (thus) fo it
is prefuied they will Qccafior 1o Diffi-
celty to o Reader or Tranflator, azd
may in (ome Meafure (irze to illuftrate
the {ubjet Matter; if wot, they are ea-
[ily wejetted.

To conclude this Prevace; If any Man
fhall bappen to be offcird.d, by reajon of

foizz tree Expreflions azd Opinions dels-

ceied 1 the Book : I declare [olemnly my

exizole Fadeozonr bas becir toDifcover and

Delicer TRUTH mpartially,  and
Expoltula- fiei€fore, to any aniiy Expoftulator, my
tor. orly Anfwer 15, 1 have faid I'T.

Meddle-Temple
Nov. 16. 17;1: W. BOHUN:
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In GENERAL.

W RIT (in Latinz Breve, in French Writ, its De-
Brief) may properly be defined to finition
be a Precept or legal Command of
the King, written in Parchment,
and fealed with his Seal, whereby fomething
15 commanded to be done, or not to be done,
as it regards either a publick or-a private
Right. But more generally an Original Writ
is faid to be the King’s legal Command, to
a Subject to do fomething which by Law he
ought to do, or (as in the Pluries or Third
Writ, &) to fhew Caufe to the contrary. Finch’s Law.
And in this Senfe, a Writ is the Foundation 237, 251-
of a Suit or Adion at Law, {etting forth
biiefly, the Caufe of Aéion or Foundation of
the Suit. *

Writs in general (exclufive of Proceffes,
which {ee hereafter) are ufually divided into
two Kinds, viz,. Original and Fudicial. The for-
mer muft be under the King’s Seal, as afore-
faid, and actefted in his own Name, as (Z¢fle

meipfo) Witne(s my felf, &c. whereas the Tefte, g,
B or
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or Atteftation of the later, may be in the
Name of the Chief Juftice of the Court

Note; aWrit whence it Iffues, as (Tefe) Witnefs, Ray-

25 rot god
eritbsut a

mondy or R. Eyrey &c. But I fhall poltpone

Tele. o In the Confideration of Fudicial Writs, till 1
Wimefs, & come to Litle Fudgments, being the 19th

Orfgir:.ﬂ.

Samm:oner:.

Pledyes.

operative Word in the faid Statute.

Original Writs are {uch as are ufually iffued
for (wmmoning a Defendant to anfwer to the
Plaintiff’s Suit ; and by theProvifion of the Com-
mon Law, were not to arreff the Defendant’s
Body. Norindeed could the Sheriff, €9¢. even
{fummon him, by good Summoners, €. (as
the Courfe then was) except the Plaintiff
had firft indemnified or fecured the Sheriff,
by giving good Pledges that his Claim or Ac-
tion was juft, asthe Words of the Original
do {till import, wiz. Si A. fecerit te fecurum,
(2. e. by giving good Pledges) de clamore fuo
profequendo tuic (uminoneas B. per boios fummg-
nitores, €c. as will appear in the following
Precedents ; and which doubtlefs was an ex-
cellent Provifion of the Common Law againft
frivolous, vexatious and groundlefs Suits.

Nor was the Common Law lefs careful in
{ecuring to all Men their juft Debrs, by in-
ftituting that admirable Bukeark (as I may
jultly term ic) of private Rights and Proper-

Frank pleczess ties; I mean the Law of Frauk-pledees and

Arn excellent
H nﬁfmrf:r;.

Decennaries, whereby all the Freemen in the
Kingdom were form’d into fuch admirable
Communities, Fraternities or Fellowthips,
that all the Members of each Society were
Fidei juffores, or Pledges for each other, and
were refponfible, not only in Cafes that af-
fected the publick Peace and Security, but
even in Cafes of private Debts and Daties,

1. &
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j,e. if lawfully contracted. For as nothing
could be bought or fold, but in Prefence,
and on vouching others of the fame Decen-
nary; fo in Cafe there after happened any
Defeét of Property in the Seller, or Infol-
vency in the Buyer, the reft of the Fraterni-
ty were to make up the Lofs by Contribu~
tion.

And thus as in private Life, none could
contra¢t with, or become indebted to another,
(even to the Value of 44.) without the
" Voucher of two others of the {fame Decen-
nary or Free-borough: So in all Cafes that Note; t5ePs
refpe¢ted the Publick, as in Suits of Law, liy of the
&3¢, the Common Law principally aimed ra- g"””::f:ﬂf""‘f
ther to prevent the committing of Torts and S,,;E., |
Injuries, by taking Caution orSecurity againit
wrongful and vexatious Suits, than by en-
couraging Actions for Damages, when the
Tort or Wrong was committed. And hence, Pledges of
on good Reafon, were Pledges de profequendp profecuting
introduced, and originally actually given by
the Plaintiff, on {uing out any Original Wit

It is very juftly obferved by my Lord Coke T Nature
and others, That Original Writs are the of Originals.
Foundation on which the Common Law de- ©o-Lit. 755,
pends: And certainly a careful Perufal of]
and attending to the various Forms of the
Writs laid down in the Regiffer, and in the
Natura Breviums, will difcover not only much
of the Prattice and Method of Proceeding,
but alfo, in may Cafes, the very Rationale
and fundamental Principles upon which our
Common Law is built. Befides which, the
Phrafiology and Dicion of thofe Writs, is
fo artificial and exat, that there is fcarce to
be found in any of them the leaft Redun-

B 2 dancy
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SirT.Smith. dancy or Defeét; the Truth of which Ob-
See the Pre- fervarion induc’d a learned Secretary of State,
{ff;;ﬁe ;, long fince, to declare, That it was not pof-
14 5 fible to comprehend fo much Matter, fo per-

Co. Lit. 75.5 {picuoufly, in fewer Words as in thofe ##its.
And doubtlefs thefe, or fome other like
Confiderations, have conftantly induced our
Legiflature, when ever they attempted any
Regulations in-the Practice or Profeffion of
the Law, to have in the firft Place, a Regard
to the due Formation, Regulation and Exe-
cution of Ziits and Proceffes. And hence
we find thefe Words to be placed as the pri-
mary and principal operative Words in the
before recited A, which dire&s all Writs,
Procefs and Returus thereof, to be in the Eng-

lifh Language, £2¢.

I fhall therefore begin with 277ifs, and af-

ter defcend to the other operative Words, in

the fame Order as they lie in the faid A&,
and under this Head of Writs, in the firft
Place, treat of fuch as may fhew the Foun-

dation of their Conftitution, and may be pro-
perly termed Prerogative Writs, as Ad quod
Danimuing Oyer and Terminer, €3¢, and then

deicend to {fuch as are at this Day chiefly in

Ule, or moft neceffary to be known by the
g':f“ f Practicers of the Law, viz. Writs of Acconnt,
" Affuinpfity Cafey Covenanty, Debt, Ejelfment,
Homiue Replegiando, Muandamus, Probibition,
(vide polt) Quare Impedit, Quo Warranto, Re-

p&{fﬂiﬂ, Scive Facias, Trefpafsy, Trover, Wafle,

TC-

All which being Originals, are carefully

) tranflated from the Regiffer and the Nutnra
g*"”j}‘fﬁf Brevinms, and adapted with the utmoit Ex-
TE altnefs to modern Pradice ; but for Fudicials

fee
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fec hereafter, Tit. Fudgments ; and for Pro-

- geffes, commonly (though not truly) called

Writs, as Bills of Middlefex, which may ftill

be {o named, a Latitat, i. ¢. he Skulks, or

a Hide and Seek, a Non omittas, i. e. don’t
omit your Duty, a Claufum fregity i.e. he
broke the Clofe, though it fometimes fignifies

he broke my Head, or he lay with my Wite,

. Thefe I fay, and the like, being only

the Mandates of the Chief Juftices, and not
properly Wiits, I fhall refer to the Tit. Pro-

cefs, under which Word the Act itfelf {eems

to have placed them.

Some of thefe Writs are {aid to be Ex Differeree of

oficio, de Fure, or of Right, others are Ex Writs.

gratiay i. e. fuch as the Prince is not obliged Ex gratia.

to grant ex debito Fuffitie, but flow merely

from the Prince’s Favour. Thele later {feem

to be all Honorary Writs, for conferring
Dignities or Offices, Writs of Privilege, and

the like. But as I apprehend, all Remedial

Writs, i. é. {uch Originals as are ufed for Re-

covery of Rights ov Duties,are Due of Right,

ex debito Fuftitie ; and thele are the Writs Ex debito,
we fhall principally treat of. e,

And note; an Original Writ is not amend- “g”m amend-
able, where it is erroneous in Subitance, by ;ef'g Co. SG
Default of him who gave the Inftructions, s 85,
becaufe he wha took it out may have a new
Original, and {o he is not without a Reme-
dy; but if the Clerk who makes the Writ,
commits an Error therein, it fhall be amend.
ed by his Inftructions; and if there be neo
Original, £9¢. after Verdi&, it is helped by
the Statutes of Feofails.

But if a2 Judicial Writ be erroneous, it zLilly 716.
muft be amended, . becaufe the Party cannot

B3 have
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have a new Writ; and if it fhould not be
amended, the Party (as to that way of pro-
ceeding at Law) would be without Remedy.
But all Writs, whether Original or Judicial,
ought to purfue their proper eftablifhed Form,
in order to prevent Error and Confufion,

which the Law abhors,
Pigingim te- 1t may be alio proper in this Place to ob-
tween a Wit {erve, That altho’ in fome of our Books, the
avd 2 Com-  rferms Writ and Commiffion feem to be ufed
i promifcuoufly, yet the Law has eftablifhed a
very eflential Difference between them ; for
though both of them iflued under the Great
Seal, in the King’s Name, and with a Z¢ffe
meipfo, and confequently both had equal
Marks of Royal Authority ; yer it ap-
pears from the Inftances in the Regifier and
Vrits at Com- F.N.B.That theKing’sWrit was always direét-
mon Law, &< ed to, and to be executed by, fome publick and
known Officer in the Law (7. e. {uch as were
Commiffsve, oTiginally eleCted by the People) as Sheriffs,
Adis of Regal Coroners, Efcheators, £3¢. who, by Virtue of
Poer. their Election, were originally to be folely
intrufted with the Execution of the Law over
Freemen. Whereas the Act of granting
Commiffions to the King’s Nominees, for the
like Purpofe, feems to have been originally a
politick Stretch of Regal Power, and as fuch
was at firft cenfured, and rcftrained by di-
vers Alts of Parliament, as Articuls fuper
Cbhartasy Stat. 2 E. 3. ¢ 2, &¢c. Nor at firft
was any Power granted by Commiffion to be
executed, but only over the King’s own Te-
et Ofices MANLS, as in ancient Demefn, £9¢. and of {uch
the King might Matters of the Prerogative only, wherewith
grazt by Com- the Common Law had intrufted him, as Com-
miffen. mifhoning Admirals and other Officers for

Guard
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Guard of the Sea-Coafts ; as the LordWarden
of the Cinque Ports, the Conftables and Guar-
dians of his Forts and Caftles ; theWardensand
Officers of his Forefts, Chafes, Parks, £9¢. the
Bailiffs, Reeves and Stewards of his Honors,
Manors, Lands, &dc. Thefe Offices, and the
like, the King might confer by Commiffion,
on whom of his Subjets he thought fit, and
therein grant them {uch Powers and Autho-
rities as were proper for the due Execution
of their Offices. See F. N. B. 83, 84, £.
and the {everal Writs De auxilio, &€ Scutagio
habendo, €5¢. and hereafter under Title of
Writs of Oyer and Terminer, €3c.

But in Matters relating to Civil Publick Offcers con-
Juftice, and the common Rights of the Peo- cerned in the
ple, the Cafe was far otherwife ; for in fuch f”;”’ﬁ;ﬂ'g'
Cafes the King originally could not grant or 7#};.5&;;2-
delegate any Authority by his Commiffio : ble, and 1o
No, the Law could not be executed but by a & by Writ, .
legal Method, . e. by Wit duly iffued and di- &©
reCted to publick and known Officers, i. e.
fuch who derived their Authority from thofe
very Perfons over whom they were to exer-
cife their Authority ; and this, and only this,
at firft gave the People of Esugland the De-
nomination of a Free People; for I think it
might be evidently proved, That by the an-
cient Laws of Edward the Confeffor, and
other Saxon Kings, (which Laws the Kings of
the Norman Race, were for fome Ages {worn
to obferve) no Perfon could exercife any
Authority, either Civil or Military, or even
Ecclefiaftical, over the Freemen of this King-
dom, without the previous free Ele&ion and
Confent of the Perfons over whom he was to
exercife fuch Authority ; and hereof we have

B 4 ftill
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ftill fome Footfteps left us in the Regifter,
as the feveral Writs De coronatore, and De
wiridario eligendo, &c. 'The Saxon Laws ex-
prefly mention, That Earls or Sheriffs of
Count'es, and Heretochs, or Lords Lieute-
nants of Cornties, and other Civil and Mi- -
litary Offi-ers, were to be elected by the
Freeholders in pleio Folkmote; and the Szxon
Chronicle gives us an Inftance of an Earl {o
elected, and avers it to be according to Law.
And I find Inftances, even in King Hen. 1’s
Time, of Bifhops elected z clers & poputlo,
which whether it were Fure Divino or Humano,
I fhall fubmit to the Judgment of the Reve-
rend Fathers of our Church.

It is true our Kings, or their Privy Coun-
cil, foon fell on the Expedient of changing
Writs into Commiffions, thereby afluming,
not only a Power of nominating whom they
pleafed, but likewife extending or reftrain-
ing their Authority in what Manner they
thoughe fit ; though generally it was with the
like Intent, which (as Sweionins mentions)
was ufuvally dictated by a certain Emperor to
his Commiflioners, Seitis quid wolo, € quibus
(opibus) opus babeo. But this Praclice be-
coming grievous to the Subject, under E4. 2.
occaficn’d an A& of Parliament, viz. 2 E.2.
c.2. whereby it is enafted, That no Com-
miflion of Oyer and Zerminery €3¢, fhould be
granted but to Judges of the one Bench or
the other, &%¢. And there is a W'rit in Fizz.
N. B. which mentioning the faid Statute,
does exprefly revoke an Authority granted
by fuch a Commiffion, as illegal, &z viz.

1 ﬂg
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The King to bis beloved and fasthful F. and F. N. B.
G. of B. greeting : Although we litely confpi- 190 H-
tuted (commiffioned) you onr Fufiices to take
(the Verdiét of ) a Fury of twenty-fonr Kuights,
which J. who was the Wife of E. had arvaigi’d
before youo againft E. who was the Wife of A. of
L. (in order) to convict the furors of the Af-
fize between him A. and the faid J. and others,

&c. (vide ibid.) yet becaufe the Confiization
(Commiflion ) aforefaid was made coutrary 1o

the Form of our Statute at Northampton Jately

[et forthy i which it is comained, That Af-

fizesy Turies and Certificatesy, be taken before

our Fuftices commonly * afligi’dy and no others 3 * Quare, if
which Stat. in all and fingular its Aviticles, ™t ovigirally
willing invidlably to be obferved ; We command elected

you that in taking of the fury aforefad, by

Pretence of ouy Commiffion fo made as aforefa:d,

you do in no wife intermeddle. Witnels our

felves at IWefminfter, Ee.

But for a further Difcourfe touching Com-
miflionsy {ee hereafter in Writs of Oyer and
Terminery and in Title Commi[fions.

I have thought fit here to prefix the fore-
going Remarks in order to explain fome In-
cidents that occur in the Forms of divers of
the enfuing Writs; and feeing the Forms of
many Originals in the Regifter and F. N. B.
will give us great Light into our srizinal Con-
ftitution, 1 hope it will not be unacceptable
to all fuch as have any Regard for that, if I
firlt fhew the Nature and Form of fome of
thofe conftitutivnal or political IWrits, before I
come to thefe which are founded on pasticular .
and private Rights.

Dt
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Of the (it Ad quod Damnum, (To
ljat Pamage, &c.)

Its Or:zinal O trace the Original Inftitution of this
Infiitution. Writ, and obferve the many memora-
ble Cafes wherein its Practice was formerly
frequent, would give us a noble Idea of the
End and Defign of the Common Law,
which hereby fo admirably provided for the
Salus Populi, or Safety and Security of the
To refirzin People’s Rights againft the Stretches of Pre-
Atisof Regal pogative, and the irregular Aéls of Regal
Fosier. Power.

For it appears by the Forms of thofe

Writs in the Regifter and F N. B. that in

I~ bhis Lettrs former Times upon every Charter, Patent,
Patent, Grant, Leafe, Releafe, Confirmation or Li-
gﬁi:ﬁ”'m_ cence to be made by the King, there was
erses, &C. firft a Writ of A4 quod damnum o be iflued
to the Efcheator, £9¢. wherein the Effe@ of
{uch Charter, Letters Patent, Grants, £3¢. was
to be recited; and whereon a Jury of the
Country was to be {fummoned, who were to in-
quire of the whole Truth, and every Circum-
ftance alledged in {fuch Chartery, Gr nt,
&r. and what Damage or Prejudice the King
or any other Perfon might receive by fuch
Toe But. Charter, Grant, &¢. And no Charter,
Grant, Releafe, Confirmation or Licence of

the King, if it refpected Lands, Tenements,
Hereditaments, Offices, Liberties, Privileges

or the like, could be good in Law, till {fuch

leaifitizp  writ had iffued, and fuch Inquifition made,
and the {ame returned ad damnuin sullins, }tl)r,

that

F.N.B. 225,
i':. l-'-'r.Jz:.’-dt H.
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that no body would be prejudiced by the and Returs.
King’s making of {uch a Grant.

By this provident Provifion of our Ancel- s Ef.4.

tors, it was rendred impracticable in thofe
Times either to aliene or leflen the Lands,
Rents, Revenues, Regalities, Dignities or
Offices of the Crown ; or to injure, opprefs
or difpoflefs any of the Subjects in the En-
joyment of his Rights, Liberties or Proper-
ties, by Reafon or under Pretext of the
King's Grant or Letters Patent.

Give me Leave to give a few Inftances of s payticutar
the Ufe of this Writ in particular Cafes, Uf.
which will in a great Meafure prove how
ufeful and beneficial it was in others, viz.

If the King intended to grant any Lands, Grants of
Tenements, Liberties or Offices, this Writ Lands, 8e.
ought firft to iffue, &c. F. N. B. 225. E G.

If the King intended to make any Leafe, ZLeafes, Re-
Releafe, Confirmation or Licence, this Writ leafes, &c.
ought firlt to iffue, &¢. F. N. B. 226. H.

It the King will grant to any City, Town, Markets,
or Vill, a Fair, Market, or other Franchife, Fairs
§e. this Writ is firft to iffue. See 3 Leving
220. 2 Vesntr. 344.

If the King will grant to any City, &c. Afizer,
the Aflize of Bread and Beer, or the keep- Weights, & c.
ing of Weights and Meafures, this Writ
ought firft to ifflue. F. N. B. 223. F.

And it {eems the King could not licence Bridges.
one to build a Bridge over a River where a
Ferry was before, nor licence one to lay out
a berter Way, where the common Highway
was foul, nor to build a new common Bridge
where none was before, nor to change the
common Highway in any Cafe, except this Highways.
Writ was firft iflued, and returned to be of

no
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Plater-curle.

Tfef:fz-EIi

For a Lirerce
t5 aliene, &c.

Df the LWt

no Damage. See Cro. Car. 366, 266, 26",
Vaugh. 341. 2 Sannd. 160. See now the Stat,
8 & 9 . 3. c. 16.

If the King will licence or grant to one to
make a Ditch in his own Land near the
King’s Pond, in order to draw the Water
from the Pond by the Ditch to his Mill, ren-
dring therefore yearly to the King and his
Heirs a certain Rent, yet this Writ fhall if-
{ue, and it fhall recite the Grant or Licence,
and alfo the Rent refzrved. F. N. B. 224. E.

Nor can any new Watercourfe be made
without firft {ueing out this Writ.

If an old Trench or Ditch which comes
from the Sea with Boats, £5c. be ftopped by
the working and Violence of the Sea, or by
any other Means, the King can’t grant a
Licence for making a new Trench, without
a Writ of Ad qguod daiinnin do firft iflue, to
inquire what Damage it will be to the King
or any others. See I. N.B. 225. E. 10 (b
142.

It the King will licence one to enter into
I.ands aliened, where a Fine is due for the
Alienation, *withour paying the faid Fine, a
Writ of A2 quod damium thall iffue. F. N. B.

225. B. where the Writ is fet down in this
Form, v:2.

G EOR GE, &e¢. 0 our beloved Clerk of C.
ovi Efcheator 12 the Connty of S. Greeting : M.
bath fupplicated us, Lhat whereas A. lately bad
grantedy that one Mefuage <with the Appurte-
nances i N. which of us is beld in chief, as is
taidy and which J. and B. bis Wife bold for
:2e Life of ber B. of the Demife of the fore-

Jaid A, which alfo efter the Death of her B.

ongls
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- ought to vevert 1o the forefaid A. and bis Heirs, Ilf:l'mf:[:l tﬁ::
' after the Death of _tbe fame B. to D. and bis o
Heirs fhould remain. And F. the Son and o) Yitates
. Heir of bim D. bad further granted that the in Remain-
- Meffuage aforefaid with the Appurtenanices, 9%, &
which to bim ¥. and his Heirsy by reafon of

' the Grant and Aftorument to bim in this Bebalf

~ snade, after the Death of ber B. ought to vevert,
- after the Death of ber B. to R. and W. and

their Heirs fhould remain. And (alfo) that the
(aie R. and W. bad granted, that the MefJuage

aforefaid, with the Appurtenances, which o

them R. and W. and their Heirsy by reafon of

the Grant and Attornmeint aforefaid to them of

the Prewiffes, made after the Death of ber B.
~ ought to reverts after the Death of the [aiie B.

' to the forefaid M. for ber whole Life fhould ic-

main.  So that after the Death of berr M. that
Meffuage with the Appurtenancesy after the

. Death of ber B. to K. and the Heirs of Lim K.

. fhould vemain. QOur Licence hereupon ot being

© obtained, we are willing to grant to the [ale

. M. that fhe that Meffuage with the Appuite-
. aaices after the Death of ber B. may enter and

~ bold for ber Life of us and our Heirs by the Ser-

vices thevefore due and accuftomed.  So that af-
ter the Death of ber M. the forefaid Meffitage,
 with the Appurtenances, to the forefaid K. and

i the Heirs of him XK. fbonld vemamn to le

- beld of us by the Services abovefaid for ever.

+ (Now) We by thee being willing to be certified
Y of without Damage or Prejudice to usy o To

- any other what foever, we may yicld to tie Stp-
J+ Plication aforefaid in this Party we command

. theey that by the Oaths of honeft and legal Men Note ; 1t may
5 of thy Bailywick (or of thy Countys) by whoii ELS::}FEE;‘ to
ﬁf the Truth of the Matter may be better kiuczity ¥iheator.

?
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thou diligently inguive if it may be to the Da-
siage or Prejudice of us or of others, if we gram
to the forefaid M. that (be the Meffiiage aforef id
with the Appurtenances, after the Death of ber
B. wmay enter and bold in form aforefaid, or
70ty &C.

Kirz nt to And if B. the King’s Tenant (ix capite)
F:aﬂ;**?’” w  alien’d in Fee to A4 and afterward 4. gave
“oatien  back the fame Land to the fame B. and C.

e tbout an Ad

quod Dam- his Wife in Tail, and then 4. died, and then
num, &« B. had died without Heir of his Body, and
afterwards D. the Brother and Heir of 4. re-
leafed all his Right in the Land'to C. the Wi-
dow of B. in Fee without the King’s Licence.
If the King would pardon that Tre{pafs (a-
gainft him{elf and Crown, £9¢.) for making
of that Releafe, a Writ of A4 quod Damsuum
was to have been awarded to inquire what
Damage or Prejudice the fame would be to
the King, &c. See F N.B. 225. G.
And it the King’s Tenant aliened without
Licence, for which the King feized the Lands
(as he well might) If the King would reftore
the Lands, and pardon the Trefpafs, yet the
Writ 44 quod Damnuin fhould iffue to enquire
what Damage it would be to the King, €. if
he made {uch Grant. And fo if an Abbot (or
other {piritual Body) had purchafed Lands
without Licence, and afterwards the King
would pardon him for that Purchafe, and
a5 st Srant that he might retain and keep the
;r*ﬁ_‘;;.‘.,‘};-' gc. Lands, yet an Ad gzod Damnum fhould firlt
* iffue, &.
see N.B. Soif the King were Lord, and there were
2:6. B. .. a Mefne and Tenant, and the Tenant held
of the Mefne by Homage and 20s. and the
Mefne
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Mefne held of the King iz Capite, and after-
wards the Meine releafed to the Tenant the
205. to hold the Lands to him and his Heirs
by Homage, and one Penny, without the
King’s Licence ; the King might {eize thofe
Services; and if he would by his Grant make
Reftitution to the Tenant Peravail, an Ad
guod Damnum fhould iffue to inquire to whofe
Damage, 9.
And it appears, fays Firzh. by the Regi- or Lutrufion.
{ter, that if the King’s Tenant had intruded
after the Death of his Anceftor without {uing
his Livery, before the King could pardon
‘the Intrufion, a Writ of .44 guod Damittin 1hid, D.
fhould iffue to inquire to whofe Damage fuch
- Pardon would be.
. Soif a Forefter of one of the King’s Fo- Office of Fo-
‘refts, who holds his Office of the King, refiers
 grants the fame to another, he ought to have
- the King’s Licence for fo doing. But before
fuch Licence fhall be granted, a Writ of Ad
. quod Dammum fhall iffue to inquire what Da-
: mage {fuch Licence will be, €.
:And o if the King will licence one to cut 1,,.., s,
tdown his Trees, or his Wood in his Forefts, 4ffar.
.or to make Affart of the Wood or Foreft
i Lands, or to putit into Tillage, €c. a Writ
Lot Ad quod Damuum fhall be awarded as ap-
E pears by the Regifter.
‘s: And {o if the Klﬂg will grant Parcel Of the Wﬁﬂﬂ, &e.
5 Wafte within his Foreft, €5c. to another in
i Fee rendring Rent, and that the Feoffee may
+inclofe the fame with a Hedge, or Ditch,
. &e. this Writ fhall iffue to inquire if fuch
- Grant will be to the Damage of the King or
:any other; or if the King would only Leafc
 the fame for Years, 1endring Rent, yet this
£ Wric
X

oy - g, - —_—
=y ' -
ﬁhﬁ;ﬁrﬁﬂfﬂ;iqzﬁ. Aot
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Writ fhould Iflue to the Keeper of the Fo. }
reft, to know to what Damage of the King ¢
or of his Foreft, the {fame would be. [
. EX.B::6G. And (fays Fitzb.) If the King will grant !
Part of his Free-chafe to one in Fee, ren- .
dering Rent, and that he may inclofe the }
fame with Hedge and Ditch, €9¢. a Com- .
Proeedings  miilion fhall be direlted to certain Perfons to
tierzom, &¢. inquire to what Damage of the Kiug or others,
the fame will be, &9¢. and thereupon a Writ
fhall be direfted to return the Inqueft and
Panel, before the Commiffioners at a certain
Day, afligned by the Commiflioners ; and the
Commiffioners fhall make a Precept to the
Sheriff to do the {ame, and to return the
Writ at a Day appointed by the {aid Com-
miflioners by their faid Precept.- -

Where the King’s Tenant would have
aliened Land held of the King (7.e. his Crown)
to another, either in Fee or in Tail or for
Life, then by Courfe of the Common Law, he
ought to have had the King’s Licence by Let-
ters Patent {fo to do; and before any {uch
Alienation made, the King ought to have
been certified by a Writ of A4d guod Dam-
aun1, what Damage or Prejudice {fuch Alie-
nation would be to the King. And the Form
thereof was thus: -

£.X.8.::5.  GEORGE, &c. 7o R. M. Kut. Efcheator
Note: o ¢f the Couuty of S. greeting : We command thee,
£ ,;;ﬂ.- iiat by the Oath of——, honeft and lawful
11 eeft e Meir of thy Couiatys by whom the Truth of the
sian twelve, Matter siay be better known, thou tuquire if it
voay wake the be to the Dainage or Prejudice of us, or aiy
Inguirs, bt other, 3f we. graut to . that be of his Ma-
ol bt vor of N. with the Appuitenances, which is
Leld of us in Chiefy flall infeoff P.tc have and

70
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20 hold to bim and bis Heirs, of s aud gui
- Heivsy by the Services theicfore duc and acuaf-
soiteds or ot 3 and if it be to the Daiiage or
Prejudice of s or othersy, &c. Aud what toe '
Piejudice of others s, dird of whoiity and 1 what
 Munnery and bow. Apd if that Meauor be
beld of us in Chiefy as is aforefaid, or of it
ather 5 end if of usy then by what Service, and
iu what Manncry and bow, aid what the Vi-
lue of the forefaid Maior is by the Teary iz all
(its) Iffivesy according to the true Valie of the
(aiwe 5 and if any Lands and Tencincins e~
ain to the faie J. befides the Maner ajoie-
- (uidthen what Lauds aind Tenenicitt sy aiid Whercs Nope,
and of who or of whoii they arve heldy to wit,
I hether (beld) of us o of ancthcr 5 aind if of
s, then by what Scivice, and i woat Aidils
s oner aind bow s and if of aucthery then of who, or
of whoiny and Uy what Services, and i what
Mauuciy and how, aud what the Valne is by the
i Qear in all Iffues, and the Inquifition thereugoi,
3 by thee tokeir, diftinctly and opeitly madey 1o Ul
tin ony Chancery, vuder thy Sealy, and the Seals
L of thetny by whom it was wade, do thotty Witi-
¢ out Delay, fend. Wienefs ourfelves at Heftimiii

: fler this——Day, &.

—w —TwEIWT Ty ¢ P

g

. See feveral other Forms of this Writ m
i the Regifier and Fitg. Nat. Bico.

&L

e g

% And note in thefe Writs of Ad quod Dain-

;5 iz in the Regifter, appear notable Forms of

1Grants and Letters Patent, madc by the

-Z;%]{ing in divers Manners; for it is a Rule, g’f M’"’;"’r
sthat the Manner (Matter) of the King's K;',;if o
-Grant, and the Effe@ thereof is to be {pecis 1o ke rerited
..;;;ﬁcd and vecited in the Writ of /44 quod Daii~ ix the Hrit,
7ty and a Return thereof made into the

7 Chancery, before the Patent could pafs,

C Which
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Which, as I faid before, is a glorious In-
ftance of the Care and Caution of the Com-
mon Law, for preventing the Alienation or
Embezilment of any the Lands, Rents, Re-
venues, Services, I'rofits or Perquifites of the
Crown, andalin of the tender Regard it had
to the Rignts, Properties and Intereit of the
Subject.

F.N.B. 222, And not only from the above recited Writ,
but from divers others in the Regiffer and
F. N B. it appears, That where ever the
King’s Grant might prove of Prejudice to
the Common-wealth, this Writ lay to pre-
vent it; and herein undoubtedly, it was a
[l it of Righty and not merely Ex gratia. As
where any Fieeholder, who hdd {ufficient
1.ands to qualify him to {erve upon Affifes and
Rlorimair.  Juries, would alien his Lands in Mpitmain,
by which Alienation his Heir fhould not have
{ufficient Lands to qualify him after the
Death of his Father, to be {worn on Affifes
and Juries, this Writ ought to Iffue (asI
) . takeit) at the Heir’s, or any other Perfon’s
~ote; s Tnftance, to prevent {uch an Alienation; for
fezms to oe tle it . 3
Common Lacs that it was then efteemed an Injury to the
beforz the Sta- Publick, to leffen the Number of Perfons
fute of Mort- qualified for ferving on Juries, &¢. by gi- -
. ving Lands in AMitimain, as may appear by
this Writ in F, N B. 22.

GEORGE, &c. o o beloved J. of K.
Kaut. our Efcheator iz the County of L. greeting:
We cominand thee, that by the Qath of houeft
oad baoful Men of thy Baliwick (or of thy
Covisty) by whom the Truth of the Matter nay
be better kiviin, thon diligently inguive if it be
to the Dairage oi Prejudice of nsy or of others,

)

2 /
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if we fball grant to B. that be one Meffuage,
two Aeres of Lands and one Acre ¢f Meadow,
with the Appurtenances, wmay give and af
fiann to a cevtain Chaplain, to celebrate cuery
Day Divine Service for the Soul of bim B. and
for the Souls of bis Fatbery &c. in the Chuich
| (o Chapel) of St. M. &c. Do have and to hold to
- the [zine Chaplainy and bis Succeffor’s Chaplaius,
to celebrate Divine Service every Day 2 the
fmme Chbapel (or Church) for ever, or not
and if [uch Grant be to the Damage or Piejii
| dice of usy or of othersy, then to what Da-
V siage and Prejudice of usy and to what Dajitage
aind Prejudice of others, end of whonty and i
what Manner, and bow, and of whoy oi of
whom the forefaid Mefluage, Land aid Meadow
are held, and by wbat Servicey and 1 what
NManner, and bow, and of what Value the fame
are by the Tear in all Iffies, accordiug to the
true Value thereof 5 and who, and how mairy
§ are the Mefies betwixt usyand the forefaid B.of
:the Mefie Land and Meadow aforefaid 5 and
“ cobat Land aud what Tenements vemeain to the
. faid B. befides the Gift and Affignineit afore-
% faid, and where, and of who, or of whom beld,
tand by what Service and i1 what Menier and
4 bow, and what their Value is by the Year i all
;: Iues 5 and if the Lands and Tenements,
A which to the fame B. fhall reinain over (befides)
athe Gift and Affigninent aforefaid, the Cuffonts
-cand Services due, as well of the forefaid Mefiz
{Laid and Meadow (0 giveir, as of the other Lands
sand Tenements to bim flill vetained, will fuf-
“Jice to do, and (likewife) all other and fingular
P Chasges which be fuffaineth and ufeth to fuf-
ieaiy as in Suits, Views of Frank-pledges,
s Aidsy Tallgges, Watches, Fines, Raifous,
C 2 Aets
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:

Asiercigmeits, Contributioizs, aind other Charges

hat focver emergent to [nftain 5 and that the

(zize B. in sfifes, furies and Recogniti-
6i2s whatfoever uzy be put (and ferve) as be- .
fore the Gift aud «flguinent aforefard be might
be put (ead ferve) fo that the Country, by
the Giit and Affionment aforefaid, 7z De-
{a:lt of Fim B. more than was wont, be not
charged or gricved.  And the Inquifition theie-
wipsir (tekers) Qiftindly aund openly wmade, &c
as before, or (o that tie Heivs of bim B. 1 Af-
iiesy Furics cnd Recoguitions whatfvever, tiay
Le prt as bis Aucefiorsy Lefore the Gift and Af- .
faizcnt efticfaid, bave ujed to be puty {o that
the Country, &re. as above.

oo ed pots Many other Forms of this excellent Writ
F.N.Z.a24.E, In the Regifor, thew the gieat Care the Com-
Tra: tiauzh @ mon Law had to prevent all Grants and Alis
i‘;:etf“: enationsi of_ Lax}ds, ¢, x_vhich might turn to
ary Writ of the Prejudice cf the Publick. As by difabling
Adquea the Subjedt from ferving in publick Ofhces,
Damnum,  &r. But the Times are altered ; and it would,
“‘";t'” teerin 1 fear, be an odicus Inquiry to fearch out
“le 32t S pow, or by whar Means this Writ ac firf
Lierfe was 1OW, or by what Means this Writ at i
ot to be al- became difcountenanced, and afterwards al-
owed of by moft wholly laid afide.

tie Frdges, But in bricf it appears, 'This Writ was of

et a

prritof Quod Olds often made ufe of to prevent the gi-
Permittaz, ving of Lands to the Church and Church-
&e. men in Alpiiiain, or to pray for dead Mens
Souls, &c. And the Reftraint of {uch piots
Donations, being eftcemed by the Ecclefi-

afticks, no lefs than Herely, and efpecially

for that Lay Juries were by thefe Writs im-

powered to Judge whether {fuch Grant

were a4 Dampuitin of the Publick, or not;

i
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it was no Wonder to find the whole Bo-
dyv of Churchmen (of which the Chancel-
lor was then alw ays onc) averie to the grant-
“ing of thefe Writs, where-ever the Cnurch
Intereft was concerned. And as this Pra@ice,
inBehalfof theChurch,came inTime to prevall y ENLT,
{o the Court-Lawyers foon followed the Ex-
ample, and thence arofe this Doctrine, wiz.
That the King might difpen{e with a Wric
of Ad guaod Daiznzinn, by inferting a Noun ob-
fante Claufe in h's Grants or Patents, viz. Mat. Paris,
Et hoc Dawmus coucedimus, &c. abfyice aligug
Brevi de ad quod Damntiit, & .
Tt was this Practice of the Chanccllors and
Ecclefiafticks, firft introduced the Cliim of
-~ difpenfing with the Licence, and induced an
 honeft and uncorrupt Judge to exclaim on
~viewing the like C laufe in fome of the
- King’s Letters Patent. Heu! Heu! h.cc ¢ [ul-
. phurea Foute Ecclefiafiicorum exurgunt ; and by
, this Confederacy the Common Law, as to
. this \eVut, became g—.
It is true, as before is obferved, we have Stll pradifed
- 1till left us fome few Inftances whele thisWrit i Cafes of
1s in Practice ecven at this Day; but they Fairs, &e.
wholly relate to thefe two Cafes, wiz.
1. Where the King is willing to granta new
; FairorMarket ; and 2. Where he would change
i a Highway, or make a new Bridge, &c.
3} In both which Cales a Writ of A4 grod
: Dasnin ought firlt to iffue to inquire, €.
" as aforefaid.
"i_ As to Fairs, &¢c. the Cafe of Sir Oliver 3 Lev. 220
" Butler, argued firft in Chancery, Hil. 31 & ’”";j;‘: i
32 (ar, 2. and after in the Houfe of Pecrs, - -y
" Trin. 7ac. 2. will give us fome Light in-
- to the Pra®tice ; Where a Seire facias was
C 3 brought

D.226.H
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brought in Chancery to repeal a Patent gran-
ted by King Charles 2. to Sir Oliver, for a
Market to be kept at Chatham, which Patent
recited that a Writ of 44 quod Dawmnum had
iffued before the Grant of the new Patent,
and that an Inqueft had been thereupon ta-
Tre Wer 1o ken, and found (returned) not to be to the
B executed on Damase of any, butit was averr’d that the faid
dzeNetice,&ec. Wit was executed by Surprize, and with-
out Notice ; and that the Grant of the new
NMarket at Chathzin was to the great Damage
of a former Market at Rocheffer, €c. to
which Sir O/iver demurred, and it was argu-
ed by his Counfel, That the Patent could
not be repealed, becaufe it was preceded by
this Writ, which was found to be to no Bo-
dy’s Damage, and that fthould conclude all,
or at leaft that the King could not (now)
bring a Sciie facias to repeal his own Patent.
Vide infra  Bur the Lord Chancellor Fiuch, affifted by
g;: gﬂ-qgm Noith Ch. Juft. of C. B. and Fones Juit. of
er bis Subjedts B- R. gave Judgment that the Patent fhould
prej.diced,  be repcaled: For the Return of the Writ
may receal 4 guod Damizzz (being but an Inqueft) was
b:_;"’" P2 not conclufive ; and here by the Demurrer
o it is coniefled to be to the Prejudice of the
former Market. And where a Patent is
cranted by the King, to the Prejudice of a
Subject, the King of Right is (bound) to
pcrmit kim upon his Petition to ufe his Name
for repeal of {uch Patent by a Stire facias at
he King’s Suit, &.
Ttz Kirz On this Judgment Sir Olver brought Fr-
baurd thacky yor in the Houfe of Peers, where, after Ar-
T Highs. gument at the Bar there, the Lords referred
the Matter to fix Judges then attending there,
who all agreed, That Judgment ought to be

affirmed,
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2firmed, and gave the Reafons thereof, with
their An{wers to thefe Objeltions, wiz.

That a Scire facias does not lie to repeal 1, Opjest.
fuch Patents, becaufe there is another Re-
medy by the Common Law, 7.¢, by Affife
of Nufance, Quod pevmittat, Csc. where the
Matrer fhall be tried by a Jury and {everal
Judges, and not by one Judge only, as in
Chancery.

The King has an undoubted Right to re- guf,
peal a Patent wherein he is deccived, or his
Subjects prejudiced, and that by Scive facias,
as 2 F. 3, 34. a Scire farias to repeal a Pa-
tent which granted Toll to another’s Preju-
dice. So 17 E. 3.-39. 0. of a Market; fo
11 H 4,5. of a Market; {o Dyer 197, 198,
and 276. divers Precedents. And Staiirfoid's
Prergg. {aysy It is Fure Regio by the Com-
mon Law. And in no Cale was it evera
Queftion, Whether the Writ would lie 2 but
only of the Manner of purfuing it. And it is
not unufual for the King to have hisRemedy,
and the Subjeét alfo ; as in Batteries, Trel-
pafles, &c.

That no A4 guod Daimnui was here necef- 2. Objed.
fary; that the Patent might have been well
granted without it; and therefore, though it
was {urreptitioufly executcd, that is not ma-
terial.

Refolved by all the Judges: That which is Axfw.
always done in pleading, is neceflary to be
done ; and that an 44 quod Damuum was here
neceffary ; but it might have been di{penfcd
with by a Nom obflaite; for there the King
takes Notice that it is not A4 Damnwir, €9¢.
(Quere) and yer if it be Ad Damnum, the
Patent is void ; (aote) for in all fuch Patents

C 4 there
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there is a Condition implied, wiz. That it be
not Ad Damnri of the neighbouring Mer-
chants (JMarkets) ; and in this Cale it is con-
feffed by the Demurrer.
1. That the Patent is A4 Damnnm of (the
Marker az) Rochefier.
2. That the Writ was ill executed, and in
Deceipt of the King, &,
And the Lords thereupon affirmed the
Judgment in Chancery.
A Ffziker Buart it is {aid, That afterwards, for that a
grarted ad - Narket at Chatbam was very convenient, if
I?__m“‘i” not ablolutcly neceffary, in Refpect of Na-
e - vigation and ‘Shipping, and in Regard of the
Cais Ship-builders and Labourers there employed
therein, a new Writ A4d guod Dainiuim was
duly iflued and returned ; and thereupon a
new Patent was granted for a Market at
Chatheiz, under which the Inhabitants of
Rachefler have acquicfzed.
Nete; It is probable that as to this Market
at Chatham, the King may, by the Common
Law, have a{uperior Prerogative than in the
Cafe of Markers granted to Inland Towns,
Ti Kizz's  he being bound Ex jure Regio to provide for
i f:;"';JE;” victualling his Fleets, €¢. and for the Main-
sivre Marters, ENance and Support of fuch as are employ’d
Vide pot.  therein; allo the Market here being kept in
the King’s Port, or on the Sea-Coaft, may
fall wichin the Rule of that Prerogative men-
tion’d in FL AL B, 113. 2. The King is bound
of Right to keep and defend his Kingdom,
¢’c. To which End an abfolute Jurifdiction
\n maritine Matrers was vefted in him by the

Common Law, which is not allowed him in
other Cafes,

The
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i he other Ufe of the Writ 44 qttod Dam- Highways,
":;imw, at this Day, is in Cafes of common &e.
“Highways, €. For by the Common Law,

‘o common Way or ‘publick I?aﬂ’age could
ilegally be ftopp’d,and another laid out, but by

Zthe King’s Letters Patent licenfing the {ame,
awhich was not to be granted before a Writ

tof Ad quod Damnum had iflued, and an In-
fquifition taken thereupon, returned ad Daiir-

Ty mullins.  See Cro. Car. 260, 267. Telv.
141, 142, Vaugh. 341, 8.

% But now by Stat. 8 & 9 /. 3. ¢. 15. The $& 9 W. 3.
Tuftices of any County, City, . or the® "
tmajor Part (being five at leaflt) may, at
‘itheir Quarter-Seflions, order the enlarging

2of Highways, fo that the Ground taken in

“do not exceed eight Yards in breadth, and
sthat they do not pull down any Houfe, nor
itake away any Ground from any Garden,
Orchard, Court or Yard, See the Stat.

'+ And by cap. 16. of the fame Seflions, $ & ¢ W.3,
tWhereany common Highway fhall beinclos’d ¢. 16
vafter @ Writ of A4 quod Damnum executed,
‘any Perfon grieved by fuch Inclofure, may

- complain to the Juftices at the next Quar-

i ter-Seffions, after the Inquifition returned,
4who may hear and finally determine the fame;

5 but if ne {fuch Appeal be made, then the In-
“quifition and Return (aforefaid) being re-
-tcorded by the Clerk of the Peace, fhall be for
ever binding,

I
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(26)

Df the Wit De Audiendo & Ter-
minando (or Dpcr and Teeminer),

HIS, fays Fitzbeibert, is more properly

a Commiffion than a Writ; and I con-

ceive it appears to be {o, not only from the

Direction thereof being to particular Per- -

fons, thereby fpecially aunthorifed by the

King, but alfo from the very Language and
Stile of the mandating Part thereof.

But on the other Hand it muft be confef-
fed to be founded on one of thefe Preroga-
tive Powers, which were vefted in the King
by the Common Law, and confequently
fuch Commiflioners, being ounly the King’s
Delegatees, were more {trictly bound to pur-
{ue the Direétion of their Commiflion, than
Officers known to the Law ; and the Dele-
gatees thereof were bound to in the Executi-
on of Writs.

In fhort, it feems, That in fuch Matters
as tended to the general Good of theKingdom,
as the Prefervation of the publick Peace, £5c.
the Common Law intrufted the King with
the Power of appointing Commiflioners to
put the Faws in Execution.

But though the King could lawfully grant
fuch Commiflions, yet he could not impower
fuch Commiffioners to proceed in order to a
Convicion of Crime, or impofing a Penalty,
otherwife than the Law had appointed, and
that was by a Jury de wicineto; fo that not-
withftanding the King’s Commiffion nomina-
ted the Judge or Judges, yet every Perfon

accufed
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‘accufed and tried thereby, was to be adjudg’d
"by a Jury of his own Neighbours. |
; Indecd Ewmpfon and Dudley, and fome 4z ilege!
.other Tools of arbitrary Power {ince, have iﬁ'n; ;’:ﬁ"
{iretched Royal Commiflions beyond thofe ¢opmifion is
?f'fdue Limits, and impowered Perions to de- Criminal.
irermine of Mens Liberties and Properties,
'without any {uch legal Enquiry; which
‘Stretches, 1 conceive, ftand in need of more
“than an ordinary A¢t of Parliament to juf-
tify them.
. It is certain, the Crime objelted to the
‘above-named, did not confift in the Power
or Authority committed, but only in the M-
dus or Method wherewith they acted, viz.
.in comvickiug without “furies; and yet, tho’
‘they acted under an Act of Parliament, as
‘to the Matter, yet erring in the Manner of
“their Proceedings, it was held highly Crimi-
‘nal, and that the A¢t did not {ecure them.
" Now, that the foregoing Obfervations are 74 Azmmer
“well founded, will appear from all the Prece- of iffizing fuch
“dents of this Kind that are to be met with, Commifion.
_either in the Regiffer or E. N. 5.
- When a great Tumult or Infurrection, or g3 p.10p.
:a heinous Mifdemeanor or Trefpals is com-
;mitted in any Place, the Manner is to make
‘{uch a Commiffion of Oyer and Terininer (of
“hearing and determining) {uch Misbchaviour, |
:&c. And the Stat. 2 E. 3. ¢. 2. beforc-men- §eqr, 2 L., 2.
M ‘ - b
“tioned, requireth, That no Commiflion of <. 2.
I;Q}'cr and Terminer be crantid, but before Ju- Q"mc Com-
- ftice of one Bench or the other, or Juftices f’”ﬂ;"’” of
TS \ I he Peace.
Jtineranty and that (only) for horrible Tref-
pafles. And it is of the King’s {pecial Grace,
according to the Form of the Stat. thereof
made in the Time of the Grandfather of the
‘ {aid



