VIII.


The Evolution of Colonial Self-Government 





‘Regere imperio populos . . . pacisque imponere morem.' - Virgil. 





‘I have remarked again and again that a democracy cannot govern an Empire.' - Pericles. 





‘The relation of a modern state to her highly developed colonies opens out a class of unprecedented facts demanding a class of political expedients equally unprecedented.' - Sheldon Amos. 





‘We are not now to consider the policy of establishing representative government in the North American Colonies.  That has been irrevocably done, and the experiment of depriving the people of their present constitutional power is not to be thought of.  To conduct the government harmoniously in accordance with its established principles is now the business of its rulers. . . . The Crown must. . . submit to the necessary consequence of representative institutions; and if it has to carry on the government in unison with a representative body it must consent to carry it on by means of those in whom that representative body has confidence.' - Lord Durham. 





We ought to look upon our colonies as integral portions of the British Empire, inhabited by men who ought to enjoy in their own localities all the rights and privileges that Englishmen do in England.' - Sir William Molesworth. 





The normal current of colonial history is perpetual assertion of the right to self-government.' - Sir Charles Adderley (afterwards Lord Norton) (1869). 





Parliamentary Democracy in the Dominions.


In the course of the centuries England solved for herself the problem of self-government.  She has not, however, kept the solution as a monopoly of the homeland, but has freely offered it to her children oversea.  All the British Dominions have now adopted, with such additions and modifications as their several circumstances appeared to require, the essential principles of parliamentary democracy.  Some non-British Communities within the Empire have also, though more recently, put forward a claim that the same principles of government should be extended to them; but with these demands we are not immediately concerned.  The present chapter will trace the evolution of parliamentary democracy in the self-governing Dominions of the British Commonwealth.  [begin page 198]





The main stages of evolution are common to all the Dominions.  Canada, however, was the first to attain to the full height of parliamentary democracy, as she was also the first British colony to adopt the principle of Federalism.  It will be convenient, therefore, in order to avoid tedious iteration, to illustrate the general law of constitutional development in the British Commonwealth by special reference to the particular case of Canada.





Stages in constitutional evolution.


In their progress towards the goal of complete self-government the British Dominions have passed through the following stages:�





1. 	Military Government;


2. 	Crown Colony Administration;


3. 	Representative Government; 


4. 	Responsible Government;


5. 	Federation or Union. 





When Canada passed, by conquest, into the hands of Great Britain in 1760 it was a colony of Frenchmen; its society was feudal in structure; the people were habituated to the French law of the ancien regime and adhered to the Church of their fathers. Subject, in fact, to the military governor sent out from France the immediate rulers of the people were the seigneurs and the priests.� 





(i) The Regne Militaire in Canada.


The first English rulers of Canada were, of course, soldiers, and their rule was confessedly admirable.  The period from 1760 to 1764 is known as that of the Regne militaire, but of martial law in the technical sense there is no trace.  The citizens of Montreal placed on record their gratitude to General Amherst, their conqueror and their first British Governor, who has 'behaved to us as a father rather than a conqueror'.





The Peace of Paris, by which Canada was formally transferred to Great Britain, was signed in 1763, and in 1764 a Royal Proclamation was issued.  'So soon as the State and circumstances of the Colonies will admit thereof' the governors were to ‘summon and call general assemblies within the said [begin page 199] Governments respectively, in such manner and form as is used in those colonies and provinces in America which are under our immediate Government.'





Fortunately, this Proclamation remained a dead letter and Canada continued to be governed much in the old manner to the satisfaction of the great mass of its inhabitants.  The total population at the time of the Peace of Paris was about 65,000.  Nearly all these people were French in blood, in speech, and in tradition, and Catholic in creed.  After the Peace, however, a small knot of New England Puritans crossed the border and made mischief.  They numbered, in 1766, less than 500 all told, but they attempted, happily without success, to induce the English Governors, under the pretext of establishing' free institutions, to put the French colonists politically and ecclesiastically under their heels.





(ii) The Quebec Act, 1774.


Within ten years of the acquisition of Canada, and partly in consequence of it, Great Britain became involved in the quarrel with her own Colonies in North America.  To that quarrel English statesmen had no desire to add another with French Canada, and in 1774 the Quebec Act was passed by the Imperial Parliament.  This singularly sagacious piece of legislation must be set down to the credit of the much-abused government of Lord North.  It had a twofold significance: on the one hand it secured the loyalty of French Canada at a moment of supreme crisis in the history of the Empire; on the other, it registered an important stage in the evolution of colonial self-government.





The Quebec Act began by revoking the Proclamation of 1764 as 'inapplicable to the state and circumstances of the said province, the inhabitants whereof amounted at the conquest to about 65,000 persons professing the religion of the Church of Rome'.  To that Church it proceeded to secure a recognized legal position.  The people, subject to the taking of a simple oath of allegiance, were to be protected in the exercise of their religion, and their clergy were to 'hold, receive, and enjoy their accus- [begin page 200] tomed rights and dues with respect to such persons only as shall profess the said religion'.  In civil cases French law was to be maintained; but in criminal cases English procedure was to be followed by reason of its certainty and lenity'.  Finally (and it is this which gives the Act its constitutional significance), a Legislative Council consisting of not less than seventeen nor more than twenty-three members was to be appointed by the Crown with power to make ordinances, but not to impose taxation.  The Act gave great umbrage to the New England Puritans, but corresponding satisfaction in Canada; and, largely as a result of it, French Canada, throughout all the troubles with the American Colonies, not only remained loyal to the British connexion, but co-operated heartily with the imperial troops in repelling American attacks on Canada.


 


Quebec and Ontario.


The recognition of American independence in 1783 opened a new epoch in the history of Canada, and led directly to a fresh constitutional development.  After the Peace of Versailles, large numbers of American loyalists to whom the independent States no longer afforded a home found their way over the borders into Canada.  Reinforced by emigrants from the mother-country they brought a new element into the political and social life of the colony.  The ultimate effect of the introduction of this new strain was in the highest degree stimulating and salutary; but the immediate consequences were not devoid of embarrassment.  Under one Governor and one Council; under one code of laws and one constitutional system, there were now combined two peoples - the one French in race and tradition and Roman Catholic in Creed; the other British in blood and Protestant in religion.  Before long acute friction arose between them.  Pitt realized the gravity of the situation, and in 1791 he introduced and passed into law the Constitutional Act. 





(iii) The Constitutional Act, 1791. 


The enactment of this statute marks the beginning of the third stage in the constitutional evolution of Canada.  The Regne militaire, virtually though not technically [begin page 201] prolonged until 1774, gave place to the administration of a Governor and nominated Council as prescribed by the Quebec Act.  The nominated Council was now to be superseded or rather to be supplemented by an elective House of Representatives.


 


Under the Constitutional Act of 1791 Canada was divided into two Colonies: the one, Quebec, was to consist, speaking broadly, of French Roman Catholics; the other, Ottawa, of English Protestants.  In each Colony there was to be a Governor, assisted by an executive council and a bicameral legislature: a council of nominees and an elected House of Representatives.  In each colony land was set apart for the endowment of the dominant Church.  For a time all went well; Pitt's hopes were realized, and in the war of 1812 the Canadians of both races demonstrated their loyalty to Great Britain not less effectively than in the war of American independence.





But in the eyes of men bred in English traditions, the Constitution of 1791 had one cardinal defect: the Legislature had no real control over the Executive.  Representative without Responsible Government was, in Charles Buller's striking phrase, like a fire without a chimney.  True, the makers of the Federal Constitution of the United States had set no store by the fruits of the victory won by their Puritan ancestors over the Stuart kings.  But the Canadians, French and English alike, regarded the matter differently, and It was this defect, combined with fiscal and ecclesiastical difficulties, which led to the breakdown of the Constitution of 1791.





In Lower Canada, in particular, there was ill the late thirties prolonged conflict between the Assembly and the Executive.�, Having no influence in the choice of any public functionary , no power to procure the removal [begin page 202] of such as were obnoxious to it merely on political grounds, and seeing almost every office in the Colony filled by persons in whom it had no confidence,' the Assembly' had recourse to that ultima ratio of representative power to which the more prudent forbearance of the Crown has never driven the House of Commons in England, and endeavoured to disable the whole machinery of Government by a general refusal of the supplies'.�  In Upper Canada the same root difficulty existed, but, not being complicated by racial differences, it presented itself in a less accentuated form. 





The Rebellions of 1837.


Led by a young Frenchman, Louis J. Papineau, a vain and self-seeking rhetorician, the French party in Lower Canada raised the standard of independence (1837).  A party in Upper Canada led by William Lyon Mackenzie followed suit.  In both colonies the rebellion was ultimately suppressed without difficulty, but not before it had compelled the attention of the Home Government to the menacing condition of affairs in British North America.  Hitherto the English Ministry had been disposed to minimize its significance.  Early in 1838, however, they decided to suspend the Canadian Constitution and to send out Lord Durham as High Commissioner. 





Lord Durham’s Mission and Report.


From a personal point of view Durham's mission to Canada was a fiasco; but the Report in which he embodied and his views of the problem and prescribed remedies for its solution is perhaps the most valuable state paper ever penned in reference to Colonial self-government.  Lord Durham recommended the union of the two Canadas; an increase in the numbers of the Legislative Councils; a Civil List for the support of the officials; a reform of municipal government, and, above all, the recognition of the principle of the responsibility of the Colonial Executive to the Colonial Legislature.  'We are not now to consider the policy of establishing representative Government in the North American Colonies.  That has been [begin page 203] irrevocably done. . . the Crown must consent to carry on the Government by means of those in whom the representative body has confidence.'�   And again: 





‘The responsibility to the United Legislature of all officers of the Government, except the Governor and his Secretary, should be secured by every means known to the British Constitution.  The Governor. . . should be instructed that he must carry on his Government by heads of departments in whom the United Legislature shall repose confidence; and that he must look for no support from home in any contest with the legislature, except on points involving strictly Imperial interests.'� 





Lord Durham's Report is rightly regarded as the Magna Carta of Colonial self-government.  The Home Government accepted, frankly and unreservedly, the principles it enunciated, and made it the basis of their policy.  But, unfortunately for himself, Durham was less circumspect in action than sagacious in counsel.  He had hardly set foot in Canada (May 1838) before he outraged local feeling by the appointment of new and untried men to his Executive Council.  That there was something to be said for a fresh start, for a council 'free from the influence of all local cabals' is undeniable; and Charles Buller has said it well.�  The proceeding was not in excess of the dictatorial powers with which Lord Durham was endowed; but that three out of four Councillors should be his own private Secretaries was regarded as an abuse of them.  Yet worse was to come.  On 28 June the Dictator issued an Ordinance, proclaiming an amnesty for all who had taken part in the late rebellion, with twenty-three exceptions.  Of these, eight, who had pleaded guilty of high treason, were exiled to Bermuda, and fifteen others, including Papineau, who had fled from Canada, were forbidden to return to it on pain of death.  A loud outcry against these high-handed proceedings arose both in the Colony and at home.  The deportation of criminals to [begin page 204] Bermuda was illegal, and the Imperial Government, therefore, decided to disallow the Ordinance, though they accepted a Bill to indemnify the author of it.  Lord Melbourne was aghast at Lord Durham's indiscretion.  'His conduct’, he wrote to the Queen, 'has been most unaccountable.  But to censure him now would either be to cause his resignation, which would produce great embarrassment, and might produce great evil, or to weaken his authority, which is evidently most undesirable'.�  Durham was deeply hurt at the disallowance of the Ordinance, and in the Proclamation announcing its disallowance he justified his own conduct and censured that of the Ministry at home.  Having thus added to his original indiscretion he determined to resign.  On 1 November 1838 he left Canada, and on landing at Plymouth he boasted that he had 'effaced the remains of a disastrous rebellion'.  As a matter of fact there was some recrudescence of insurrection in both Provinces immediately after his departure, but Sir John Colborne suppressed it with the loss of forty-five British soldiers, killed and wounded.





The Canadian Union Act, 1840.


The Durham Report was published in 1839, and the Government, both in administration and legislation, acted forthwith upon its recommendations.  To Poulett Thomson (Lord Sydenham), who succeeded Lord Durham as Governor, Lord John Russell wrote thus: 'Your Excellency . . . must be aware that there is no surer way of earning the approbation of the Queen than by maintaining the harmony of the Executive with the legislative authorities.'  In 1840 the Union Act was passed.  It provided for the union of Ontario and Quebec; for a parliament of two chambers; a Legislative Council of not fewer than twenty persons nominated by the Crown for life; and an elected House of Assembly in which each province was to be equally represented by forty-two members; and for a Civil List.  Of the responsibility of the Executive there was, curiously enough, no mention.  The [begin page 205] English practice was implicitly presupposed, but not until the governorship of Lord Elgin, 1847-54, was the principle explicitly affirmed. 





Meanwhile Lord Durham's brilliant but erratic career had been closed in 1840 by death.  Lord Melbourne declared that he 'was raised, one hardly knows how, into something of a factitious importance by his own extreme opinions, by the panegyrics of those who thought he would serve them as an instrument, and by the management of the Press'.  The principal author of the Reform Bill of 1832 and of the Canadian Report � of 1839, whatever his obvious failings, can hardly be so lightly dismissed. 





An early Victorian statesman could hardly be expected to realize that the Durham mission to Canada-primarily suggested by a desire to be rid of an inconvenient colleague - would be accounted by posterity as the most significant single event in the two administrations of Lord Melbourne; but thus does the efflux of time alter the perspective and confound contemporary values.





United Canada


'The' first Parliament of United Canada met at Kingston United on 14 June 1841, but it was, as we have seen, some years Canada before the Canadian Constitution was infused with the spirit of the Durham Report.  To the successful working of the Cabinet system many things are essential; not least, organized and coherent parties. Lord Sydenham, habituated to the party system in England, was reduced to despair by the lack of it in Canada.  He found the House of Assembly 'split into half a dozen different parties, the Government having none and no one man to depend on'.





‘Think of a House’, he wrote, 'where there is no one to defend the Government when attacked or to state the opinion and views of the Governor.'  Canada, it was plain, could not be initiated into all the mysteries of the Cabinet system without a period of apprenticeship.  Lord Sydenham was compelled himself to undertake the [begin page 206] tuition; to act in the dual capacity of constitutional monarch and parliamentary Prime Minister.  In this exacting role he displayed both energy and tact, and at the end of two years he was able to report to Lord John Russell that the objects of his mission had been successfully accomplished.  'The union of the two Canadas is fully perfected, and the measures incidental to that great change have been successfully carried into effect. . . and the future harmonious working of the Constitution is, I have every reason to believe, secured.' 





Responsible Government.


Lord Sydenham unquestionably achieved a great personal success, but his complacency as to the Constitution was premature.  After his sudden death in 1841 there was a period of parliamentary turmoil which was temporarily stilled by the concessions made to the 'opposition’ by Sir Charles Bagot (1841-3), but blazed up again under Bagot's successor, Lord Metcalfe.  Metcalfe, however, died prematurely in 1846, and in 1847 was succeeded by Lord Elgin, who was sent out with specific orders to carry into effect, promptly and unreservedly, the policy recommended in the Report of his father-in-law, Lord Durham.  The new Governor was formally instructed by the Colonial Office' to act generally on the advice of the Executive Council, and to receive as members of that body those persons who might be pointed out to him as entitled to be so by their possessing the confidence of the Assembly'.  Thus was the central doctrine of Lord Durham's Report definitely and finally accepted as the ruling principle of Canadian Government.  Responsible Government was introduced into New Brunswick and Nova Scotia in 1847, and four years later into Prince Edward Island.  It has since been extended to all the more important Colonies in the British Empire.





The Problem


Meanwhile, Canada entered upon a period of rapid Problem development, economic and social; yet, constitutionally, all was not well with her.  Not many years passed before it became obvious that neither the union of the two Canadas nor the attainment of responsible government [begin page 207] was destined to register the final stage in the constitutional evolution of British North America.  ‘Self-government' had been attained.  To all intents and purposes the subjects of the Crown in Canada were as ‘free' as the subjects of the Crown in the United Kingdom.  That the concession was in itself wise no one will be disposed to deny.  ‘I cannot conceive', said Disraeli, speaking at the Crystal Palace in 1872, ‘how our distant colonies can have their affairs administered except by self-government.'  But ought the concession to have stood alone?  Was it not the part of prudent statesmanship to have taken the opportunity of readjusting the constitutional relations of the Empire as a whole?  Disraeli answered this question with an emphatic affirmative, in a passage which deserves to be rescued from oblivion: 





‘Self-government, in my opinion, when it was conceded ought to have been conceded as part of a great policy of imperial consolidation.  It ought to have been accompanied with an imperial tariff, by securities for the people of England, for the enjoyment of the unappropriated lands which belonged to the sovereign as their trustee, and by a military code which should have precisely defined the means and the responsibilities by which the colonies should be defended, and by which, if necessary, this country should call for aid from the colonies themselves.  It ought, further, to have been accompanied by some representative council in the metropolis which would have brought the colonies into constant and continuous relations with the home Government.  All this, however, was omitted because those who advised that policy - and I believe their convictions were sincere - looked upon the colonies of England, looked even upon our connexion with India, as a burden on this country, viewing everything in a financial aspect, and totally passing by those moral and political considerations which make nations great and by the influence of which alone men are distinguished from animals.'� 





Centrifugal tendencies in Canada.


Meanwhile, a constitutional change of the highest significance alike to Canada and to the Empire at large [begin page 208] had taken place in British North America.  Responsible Government, clogged with the condition of union between the two Canadas, had been working none too well.  The fault lay indeed rather with the principle of union than with that of a parliamentary Executive.  For the infelicity of the union two causes were mainly responsible.  On the one hand, there was obviously much in common between the disunited British Colonies: Newfoundland, Nova Scotia, Prince Edward Island; and more particularly between New Brunswick and Upper Canada; on the other hand, there were many elements of disunion between the united Colonies of Upper and Lower Canada.  The latter were as a candid historian puts it 'obviously ill-matched yokefellows’.�  Lord Durham had perceived; the fact twenty years earlier.  But he found in it an argument not for federation but for union.  'The French"; wrote Lord Durham, 'remain an old and stationary Society in a new and progressive world.  In all essentials they are still French; but French in every respect, dissimilar to those of France in the present day.  They resemble rather the French of the Provinces under the old regime'.�  But while Quebec was rigidly conservative, not to say reactionary, Ontario was, both in apolitical and economic sense, eminently progressive.  Ontario was anxious to attract population; the French Canadians, though themselves prolific, were fearful of losing their identity, and discouraged immigration.  Consequently the balance of population between the two Provinces rapidly shifted.  Quebec in 1841 numbered 691,000 people, Ontario could claim only 465,000; by 1861 the latter had increased to 1,396,000; the former only to 1,111,000.�  Race, religion, and tradition all combined to keep apart two peoples who had never really united. 





The Maritime Provinces


Among the Maritime Provinces there was, on the contrary, a strong movement towards closer union, and [begin page 209] in 1864 the legislatures of Nova Scotia, Prince Edward Island, and New Brunswick agreed to hold a Convention for the purpose of discussing the project.  Meanwhile, in Canada, a constitutional deadlock had been solved only by the formation in June 1864 of a coalition Ministry pledged 'to address itself in the most earnest manner to the negotiation for a confederation of all the British North American Provinces'.  In pursuance of this pledge the Canadian Government sought and obtained permission to send delegates to the Convention called by the Maritime Provinces.





Project of Federation.


The Convention met at Charlottetown on 1 September.  The project of the larger federation rapidly took shape, and, in October, a second Convention assembled at Quebec.  Before the month was out the Delegates had agreed upon seventy-two resolutions, which formed the basis of the subsequent Act of Federation.�  Alexander Gait, George Brown, and George Etienne Cartier must share with John A. Macdonald the credit of this remarkable achievement; but to Macdonald it belongs in pre-eminent degree.  He himself would have preferred to go even farther; believing that 'if we could agree to have one Government and one Parliament, legislating for the whole of these peoples, it would be the best, the cheapest, the most vigorous, and the strongest system of Government we could adopt'.  But he realized that his own ideal was unattainable.  Neither Lower Canada nor the Maritime Provinces were willing to surrender their individuality; they were prepared for union but not for unity, and Macdonald expressed his belief that in the Resolutions they had 'hit upon the happy medium and had devised a scheme which would give them' the strength of a legislative Union, and the sectional freedom of a Federal Union, with protection to local interests.  Many difficulties were encountered, many jealousies had to be appeased, but the scheme was eventually [begin page 210] approved by the two Canadas, Nova Scotia, and New Brunswick.  In December 1866 delegates from these Colonies met under the Presidency of Lord Carnarvon - then Colonial Secretary - in London.  A Bill embodying the details agreed upon in this Conference was submitted to the Imperial Parliament; on 29 March 1867 the British North America Act received the Royal Assent; and on 1 July of the same year it came into operation. 





The details of the new Constitution thus enacted for British North America will, later on, demand close scrutiny.  Before proceeding to that analysis it may, however, be convenient to take a rapid survey of the main stages by which the other Dominions reached a similar point of development.  The stages are so closely parallel with those already indicated in the case of Canada as to dispense with the necessity for detailed exposition.





Australia


New South Wales, the parent of most of the Australian Colonies, was rediscovered by Cook in 1770.  But for the loss of the original thirteen colonies in America Cook's discovery might have been neglected for years; but after 1783 the Carolinas refused, very naturally, to receive English convicts any longer, and in 1787 the British Government decided to utilize New South Wales as a penal settlement.  For thirty years it was little else; but in 1813 the pressure of drought led to the exploration of the Blue Mountains.  It was discovered that New South Wales offered incomparable facilities for sheep grazing, and in 1821 the colony was opened to free immigrants.  For a time the Free Settlers and the 'Emancipists’ lived side by side; but in 1840 the transportation of convicts was forbidden by an Order-in-Council, and New South Wales was quickly transformed from a penal settlement into a land of freemen.





This change, combined with the fact that in the same year Canada was endowed with the privilege of responsible government, naturally aroused a desire for a change of system in Australia.  Hitherto the Colony had been governed under strict military law, and even so the task [begin page 211] of government, as may be imagined, was difficult enough.  But in 1842 a Legislative Council, consisting of twelve nominated and twenty-four elected members, was established.  This did not long satisfy the aspirations stimulated by the example of Canada, and in 1850 an Act was passed by the Imperial Parliament which gave to the several Australian Colonies general powers to settle for themselves the exact form of their Constitutions.  They quickly acted on the permission, and in this way the parent colony of New South Wales, with its offshoots Victoria, Tasmania, and South Australia, attained in 1855 to the dignity of responsible government.  Queensland, another offshoot of New South Wales, was entrusted with responsible government from its first establishment as an independent colony in 1859.  New Zealand attained to the same dignity in 1856, and Western Australia in 1890.  In each of these colonies there is now a Governor, representing the Crown, a Legislature of two Houses, and a Cabinet responsible to the Legislature.  In New South Wales and Queensland, as well as in New Zealand, members of the Second Chamber or Legislative Council are nominated for life by the Governor, virtually by the Ministry, without limit of numbers.�  In the other colonies they are elected.





South Africa. 


In the Australasian Colonies the problem of self-government, thanks to the racial homogeneity of the white population, presented fewer difficulties even than in Canada.  In South Africa it was vastly more complicated. 





Of the South African Colonies, the original nucleus was the Cape Colony.  Had James I been less timid and the English East India Company more amply endowed, the Cape Colony might have been a British possession from the first.  Occupied by two adventurous Englishmen in 1620, it was declined by James I, and in 1652 was occupied by the Dutch East India Company, which administered it from Batavia until the close of the eighteenth century.  When, in 1795 the United Netherlands was conquered by [begin page 212] France, the Dutch Stadtholder begged the English Government to occupy the Cape Colony.  The Government complied, but on the conclusion of peace (1802) handed the colony back to the Batavian Republic.  Reoccupied in 1806, it was retained by England until the conclusion of peace in 1814, when it was purchased from the Netherlands for £6,000,000 sterling and formally annexed by Great Britain.





The white inhabitants were, however, predominantly Dutch, and not until after 1820 was there any considerable English immigration.  Between the English immigrants and the Dutch inhabitants friction quickly ensued, and in 1836-40 large numbers of the Dutch farmers trekked into the lands north of the Orange River and the Vaal, and thus there came into existence the Orange Free State and the Transvaal.





Meanwhile in 1824 a handful of English colonists established themselves at Port Natal, and after many vicissitudes Natal was finally proclaimed to be a British colony in 1843.  Until 1856 It formed part of Cape Colony, but in that year it was established as an independent colony, and in 1893 attained to the dignity of ‘responsible’ government.  Cape Colony had reached the same stage in 1872.  The Transvaal and the Orange Free State, having been finally annexed by Great Britain in 1902, were endowed with responsible government in 1906 and 1907 respectively.





Dominions and Colonies.


Such, in brief outline, was the process by which the Oversea Dominions attained to 'responsible' government.  Thus far self-government in the full sense has been attained only by the Dominion of Canada, Newfoundland, the six States now united in the Commonwealth of Australia, New Zealand, and the four colonies now merged in the Union of South Africa.  Other colonies such as Bermuda and Barbados are in the intermediate stage, possessing an elective Legislature without a responsible Executive.  This system, though useful as a temporary and disciplinary device, is full of pitfalls and [begin page 213] tends neither to harmony between the Governor, responsible to Whitehall, and the Legislature, responsible to a local electorate; nor to goodwill between the Colonial and the Imperial Government.  This intermediate type is apt, therefore, either, as in the case of the Dominions, to develop by a natural evolutionary process into the higher form of 'responsible' government, or to give place, as in Jamaica, to Crown Colony administration, that is, to the autocratic rule of the Colonial Office in Whitehall.





Self-Government not identical with independence. 


The 'responsibility' even of the self-governing Dominions is not, however, without limitations.  Virtually complete as regards internal government and domestic administration, it does not extend to the control of external relations or to the conduct of foreign affairs.  Nor does self-government imply entire independence of the Imperial Parliament, still less of the Imperial Executive, nor even of the Imperial Judicature.





Constitutional links between the Imperial Government and the Colonies.


On the contrary the King-in-Parliament is legally Sovereign not only in the United Kingdom but throughout the Empire.  In theory, Parliament is competent to legislate for Canada or New Zealand precisely as it can for Jamaica, Scotland, or Wales.  In practice it does legislate to a considerable extent to secure objects which are common to the Empire as a whole, but which are beyond the competence of any given Colonial Legislature.  A long series of Acts relating to merchant shipping affords a good instance of this.  The Imperial Parliament, again, is a constituent Legislature for the Empire; the existing Constitutions of Canada, Australia, and South Africa are (i) Legis- all based upon the Statute Law of the United Kingdom.





(i) Legislation


Or, again, the Imperial Parliament intervenes to validate doubtful Acts passed by Colonial Legislatures.�  The legislative authority of the Imperial Parliament is, therefore, a reality, albeit within a limited sphere.


 


Nor is the Crown, acting, of course, on the advice of the Secretary of State, bereft of all power in regard to the domestic legislation even of the self-governing Dominions. 


[begin page 214]





The supremacy of the Crown is exercised in several ways.  Of these, two are particularly important: the King may veto or disallow any Act passed by a Colonial Legislature, even though it has received the assent of his representative - the Governor; or he may instruct the Governor to reserve for the Royal considerations Statutes passed by the Colonial Legislatures.  Such intervention naturally tends to become rarer, but between 1836 and 1864 no fewer than 341 Bills were, under Royal instructions, reserved for the consideration of the Crown in the North American Colonies alone, and, of these, 47 never received the Royal Assent.� 





The right of reservation was expressly recognized in the Acts or Ordinances which established 'responsible’ government in the six Australian Colonies, in New Zealand, and in the South African Colonies; and it reappears in the Act for the Union of South Africa as it did in the British North America Act.  The terms of the Australian Commonwealth Act are less explicit on the subject; but in the Commonwealth, as elsewhere, the right of the Crown is unquestioned. 





As a method of procedure, reservation is plainly preferable to disallowance, but the latter power is expressly conferred upon the Crown in the British North America Act, the Commonwealth of Australia Act, and in the Constitutions of New Zealand, the six Australian States, and the Union of South Africa.� 





The control of the Crown over legislation is exercised mainly in relation to such matters as the treatment of native races; the immigration of coloured peoples; treaty relations; trade and currency; merchant shipping; copyright; divorce and status; military and naval defence; questions affecting the interests of British subjects not resident in the Dominions, and all matters affecting the prerogative of the Crown.� 


[begin page 215]





(ii) Domestic Administration.


As regards domestic administration in the Dominions, the control of the Crown, exercised through the Governor, is of the slightest, though it has been occasionally exerted, on Imperial grounds, as for instance when Sir William MacGregor was compelled in 1907 to take steps for the publication of the Imperial Order-in-Council in regard to the fisheries in Newfoundland, despite the refusal of his Prime Minister to publish it.





(iii) External Affairs 


In the domain of foreign policy the Crown occupies a position of supreme and sole authority.  The part affairs played by the Dominions in the world-war and their participation in the negotiations for peace may necessitate a modification of this statement in the near future.  The problems raised by recent events will, however, be discussed in a subsequent chapter;� for the present it must suffice to lay down certain broad propositions, the technical validity of which is not in question.


 


The right of declaring war and of concluding peace is vested in the Crown, and is exercised by the Crown for the Empire as a whole, and for every portion of it.  No Dominion or other unit within the Empire could declare its neutrality in a war made by or against Great Britain, nor contract out of the liabilities or obligations entailed by such a war.  How far, if at all, any particular Dominion should or should not actively participate in the war, and the extent of its contribution in men or money, are in practice matters within its own control.  Still, as regards war and peace, the Empire is a unity, speaking with one voice and acting as a single whole.� 





Treaty Making Power.


The position of the Dominions in regard to the treaty-making power is less free from ambiguity.  Even political treaties, much more commercial treaties, are on the border line between Executive and Legislative Acts, since their execution frequently, though not invariably, involves legislation.  But though the position as regards treaties [begin page 216] is in detail both difficult and delicate, certain broad propositions may with some assurance be laid down.





The making of treaties with foreign States is an absolute prerogative of the Imperial Crown.  'There is', says Dr. Keith, ‘no case yet known in which any treaty proper has been made without the consent of the Imperial Government.'  Nor is it open to doubt that treaties made by the Crown are technically binding upon the Colonies whether or not the Colonies assent to them.  At the same time the convention is now established that, as far as possible, no treaty obligations shall be imposed on any self-governing Dominion without its own assent.





This question was raised in an acute form so far back as 1885.  The recent activity of Germany in the Pacific, and the acquiescence of the Imperial Government in the annexation of parts of New Guinea and the Samoan islands by the latest comer in the Colonial field, aroused alarm in Australia and New Zealand.  Mr. (afterwards Sir James) Service, at that time Premier of Victoria, gave vigorous expression to the feelings aroused by the complaisant policy of the Home Government.  He pointed to ‘the very anomalous position which these colonies occupy as regards respectively local government and the exercise of Imperial authority'; he argued, not unreasonably, that ‘the weakness of this position has at times been most disadvantageously apparent and its humiliation keenly felt’, and he insisted that Colonial interests were sufficiently important to entitle the Colonies 'to some defined position in the Imperial Economy'. 





Echoes of this unfortunate controversy were not unnaturally heard when, for the first time, a Colonial Conference assembled in London in 1887.  The Conference of 1902 went beyond the point of criticism and cautiously but distinctly affirmed the principle that the Colonies had aright to be consulted in regard to the terms of treaties in which they were specially concerned, if not technically to co-operate in the conclusion of those treaties.  A resolution was indeed actually accepted that ‘so far as may be [begin page 217] consistent with the confidential negotiation of treaties with foreign Powers, the views of the Colonies affected should be obtained in order that they may be in a better position to give adhesion to such treaties'. 





The difficulty was not, however, satisfactorily solved, and the proceedings of the Conference of 1907 were chiefly memorable for Mr. Deakin's grave indictment of the policy pursued by the Imperial Government in regard to Pacific problems.  With curious indifference to Colonial sentiment the Imperial Government had, in 1906, concluded a Convention with France in reference to the New Hebrides.  The people of Australia and New Zealand held the view, and strongly expressed it, that but for the ‘inaction' of the Home Government the difficulty should never have arisen, and consequently that it was for them to discover a solution acceptable to the Dominions.


 


Similar protests have from time to time been made by the Dominion of Canada in reference to treaties concluded between the Imperial Government and the United States and France.  As a result, it has now become an established convention that, even in regard to political treaties, Dominion Governments shall be consulted wherever their interests are involved; though the rule remains absolute that the conclusion of such treaties is the absolute and exclusive prerogative of the Crown, acting on the advice of the Imperial Government.





Commercial treaties.


Commercial treaties stand in a somewhat different category.  The right of the self-governing Colonies to frame their own tariffs seemed to involve the right to conclude separate commercial agreements with foreign Powers.  A step in this direction was taken when in 1877 it was agreed that commercial treaties, concluded by the Imperial Government, should not be automatically applicable to the self-governing Colonies, but that the latter should be given the option of adhering to them within a specified period.  In 1884 a further stage was reached: Sir Charles Tupper, as High Commissioner, obtained for Canada the right to negotiate commercial [begin page 218] treaties with Spain,� and in 1893 he signed, along with Her Majesty's representative, a treaty which he had himself negotiated with France.�  The principle, however, was carefully preserved that by whomsoever the negotiations are conducted the diplomatic representative of the Imperial Government must be the plenipotentiary for the signature of the treaty, even though a representative of the Colonial Government concerned be associated with him. 





‘To give the Colonies the power of negotiating treaties for themselves without reference to Her Majesty's Government would be to give them an international status as separate and Sovereign States and would be equivalent to breaking up the Empire into a number of independent States, a result which Her Majesty's Government are satisfied would be, injurious equally to the Colonies and to the Mother Country and would be desired by neither.’� 





Thus did Lord Ripon, as Secretary of State, define, in 1895, the constitutional position.  That position has never been explicitly questioned; but there has been, in the last twenty-five years, an increasing and not unnatural disposition on the part of individual Dominions, and in particular of Canada, to negotiate directly in commercial matters with foreign States.  Such, negotiations, issuing in ‘conventions’ and ‘agreements’ have not, however, contravened the principle affirmed in Lord Ripon's Dispatch, nor impugned the prerogative of the Crown.





How far the new status claimed by and conceded to the Dominions in the Peace Treaty negotiations at Paris, and in the Covenant of the League of Nations, will necessitate a modification of the established principle is a serious question; but it must not at this stage detain us.


 


Responsible Government not the final goal.


The evolution of Colonial self-government was beyond question one of the most significant among the political [begin page 219] movements of the nineteenth century.  But responsible government was not the final goal.  Seven States in British North America, seven in Australasia, four in South Africa - each entirely independent of the other, but each forming a unit in the great Sea-Commonwealth - this could not be the term of evolution.  The mid-Victorian statesmen, as we have seen, regarded 'self- government' as the prelude to independence.  In the Colonies themselves there was no such articulate ambition.  The problem of immediate interest to them was not how to achieve independence of the motherland, but how to attain some species of union between the units of the several groups, American, Australian, and African.





In British North America. 


As regards North America, this statement of the problem requires some modification.  The movement was indeed predominantly centripetal, but it was in part centrifugal.  The Maritime Provinces desired union among themselves; they were anxious also to unite with Ontario and Quebec; but Ontario and Quebec were mainly anxious for the dissolution of the bond which had united them since 1840. The progress of this complicated development has been already indicated.





In Australia


In Australia the problem was relatively simple.  Until the eighties the Australian Colonies had no such external incentive to unity as was afforded to British North America by the presence of a powerful and none too friendly neighbour.  But when the external stimulus was applied there were, as we shall see, fewer internal difficulties to be overcome, though there were not lacking the causes of friction common between kinsmen and neighbours.





In South Africa.


The racial homogeneity which was the outstanding characteristic of the Australian Colonies was conspicuously Africa absent in South Africa.  From the outset the relations between Boers and Britons left much to be desired, and time served only to embitter them.  But there was one impulse to union between them at once more persistent and more powerful than any which operated either [begin page 220] in Canada or in Australia; the two white races, even when combined, constituted a minority, numerically contemptible, in the face of the strong and warlike races native to South Africa.  Nor were other motives to union lacking. 





To a consideration of these matters we shall proceed in the next chapter.
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